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HAD  VVOTX-TBX 


DEATH  OF  JUDGE  MTTBHAT. 


Monday,  October  5,  a.  d.  1867. 
Present — Terry,  C.  J.;  Burnett,  J. 

On  the  opening  of  the  Court,  W.  T.  Wallace,  Esq.,  Attorney- 
General  of  the  State,  arose  and  said: — 

"  May  it  please  your  Honors: 

"  Since  your  last  adjournment  it  has  pleased  an  all-wise 
Providence  to  remove  from  our  midst  the  Hon.  Hugh  C.  Mur- 
ray, the  late  Chief  Justice  of  the  Supremo  Court  of  California. 

"  Arriving  upon  our  shores  a  youth,  unknown  and  unheralded, 
unaided  by  any  of  the  fortuitous  circumstances  which  sometimes 
lend  success  to  men,  he  commenced  his  high  career;  but  he  was 
not  even  then  unnoticed;  one  who  heard  his  first  effort  here, 
as  a  lawyer,  has  often,  in  other  years,  related  to  me  the  deep 
interest  which  his  eloquence  threw  around  the  first  cause  which 
he  argued  upon  these  shores. 

*'  After  his  arrival  in  this  State,  Judge  Murray  did  not  long 
remain  at  the  bar.  It  was  early  discovered  that  he  was  fitted 
for  a  loftier  position.  He  was  fi^t  elected  one  of  the  Judges  of 
the  Superior  Court  of  the  city  of  San  Francisco.  In  that  posi- 
tion his  great  abilities  as  a  jurist  were  so  signally  displayed,  that 
in  accordance  with  the  general  wish  of  the  bar,  at  the  earliest 
opportunity  which  offered,  he  was  transferred  to  the  bench  of 
the  Supreme  Court,  in  which  position,  having  been  twice  elected 
by  the  people  of  the  State,  he  continued  until  death  put  a 
period  to  his  usefulness.  He  was  gifted  by  nature  with  an  in- 
tellect capable  of  grasping  the  mightiest  subjects;  he  had  a 
mind  which  passed  with  ease  through  the  meshes  in  which  inge- 
nuity or  sophistry  had  interwoven  a  cause,  to  the  controlling 
point;  and  ne  was  possessed  of  an  analysis,  under  the  magio 
operation  of  which  the  most  intricate  legal  problems  wero 
solved  as  if  by  intuition.  At  the  early  age  of  thirty-two  years, 
it  is  not  to  be  denied  that  his  position  was  in  the  front  rank  of 
the  jurists  of  our  country.  In  view  of  so  much  accomplished 
while  he  was  yet  in  the  morning  of  life,  who  could  tell  what 
he  might  have  effected  for  his  country  and  himself  when  years 
and  experience  had  fully  matured  his  great  powers?    But  he  is 
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gone.  Glassy  and  dim  now  is  the  eye  that  we  have  seen  here  so 
often  lit  up  with  the  flash  of  genius  and  intelligence.  That 
generous  and  kind  heart  is  stilled  forever.  That  noble  form, 
which  we  have  so  long  seen  presiding  over  the  judicial 
destinies  of  a  great  State,  has  passed  away,  and  of  the  loved 
and  honored  and  gifted  departed,  nothing  is  left  but  the  bright 
page  in  the  judicial  history  of  the  State  which  his  genius 
adorned,  and  the  memory  of  the  man,  most  fondly  cherished  by 
those  who  knew  him  best.  He  had  no  negatives  in  his  nature. 
He  never  shunned  responsibility,  and  never  turned  aside  in  his 
pathway  to  avoid  consequences;  and,  like  all  men  of  such 
strongly  marked  and  positive  character,  he  had  bitter  enemies 
and  devoted  friends:  but  friends  and  generous  foes  alike,  gather- 
ing around  his  early  tomb,  pronounce  his  untimely  death  the 
greatest  calamity  that  has  as  yet  befallen  the  fortunes  of  our 
young  commonwealth. 

''  I  move  your  Honors  that  the  resolutions  of  the  Sacramento 
Bar,  which  I  have  the  honor  now  to  read  and  present,  may  be 
entered  upon  the  minutes  of  the  Court,  and  that  this  Court  do 
now  adjourn,  as  a  mark  of  respect  to  the  memory  of  the  lamented 
deceased." 


MEETING  OF  THE  SACRAMENTO  BAR. 

Seftembeb  19th,  1857. 

Pursuant  to  adjournment,  the  members  of  the  bar  assembled 
at  eleven  o'clock,  in  the  Supreme  Court  room.  The  seat  lately 
occupied  by  the  deceased  bore  the  marks  of  mourning. 

L.  Sanders,  Jr.,  resumed  the  Chair,  and  H.  T.  Booraem  again 
acted  as  Secretary. 

The  first  business  in  order  was  the  report  of  the  committee, 
appointed  at  the  previous  meeting,  on  resolutions,  expressive 
of  the  feelings  of  the  bar. 

Jos.  W.  Winans,  chairman  of  the  committee,,  submitted  the 
following: 

"  Whereas,  It  has  pleased  the  Supreme  Ruler  of  the  Universe, 
by  an  afflictive  dispensation  of  His  Providence,  to  summon  from 
our  midst  the  Hon.  Hugh  C.  Murray,  Chief  Justice  of  the  Su- 
preme Court  of  the  State  of  California. 

.  "  And  Whereas,  In  the  high  station  which  he  filled  and  hon- 
ored for  so  many  years: — a  station  he  had  won  through  the  force 
of  his  commanding  talents,  unaided  by  the  advantage  of  patron- 
age, the  combination  of  circumstances,  or  the  influence  of 
power — his  plastic  hand  shaped  forth  and  framed,  or  mainly 
framed,  for  this  new  State,  a  system  of  judicial  exposition,  not 
surpassed  for  equity  and  soundness  by  that  of  any  Government 
in  which  the  common  law  prevails; 

"  And  W^hereas,  That  bright  career  of  usefulness  and  glory, 
which  smiled  before  him,  has  been  suddenly  arrested  by  the 
hand  of  the  *  grim  sergeant,  DeaUi,'  at  a  period  of  great  emer- 
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gency,  when,  in  the  fluctuations  of  a£fairs,  his  firmness,  mod- 
eration, and  judicial  wisdom  could  but  ill  be  spared:  therefore, 

"Resolved,  That  we  deeply  deplore  the  said  event,  not  only 
as  an  individual  bereavement,  but  as  a  great  public  and  national 
calamity. 

"  Besolved,  That  in  the  illustrious  deceased  the  Bench  has 
lost  one  of  its  brightest  ornaments,  and  the  law  one  of  its  ablest 
expounders. 

'*  Resolved,  That  in  this  early  departure  of  one  whose  ripening 
gifts  of  intellect  and  knowledge  gave  promise  of  such  full  frui- 
tion in  the  time  to  come,  the  cause  of  learning  and  jurispru- 
dence has  sustained  a  heavy  blow. 

"  Resolved,  That  the  members  of  the  bar  do  attend  the  fu- 
neral of  the  deceased,  in  a  body,  and  wear  the  usual  badge  of 
mourning  for  the  period  of  thirty  days. 

"  Resolved,  That  a  copy  of  these  resolutions  be  presented  to 
the  bereaved  mother  and  all  the  surviving  relatives  of  the  de- 
ceased. 

"  JosEPtt  W.  WiNANS,  John  Heabd, 

"Chas.  T.  Borrs,  Robt.  F.  Morrison, 

<<  Melton  S.  Latham,  Philip  L.  Edwabds." 

On  motion  of  Robert  Robinson,  the  report  was  adopted, 
unanimously. 

P.  L.  Edwards  moved  that  the  Supreme  Court,  the  District 
Court,  and  the  County  Court  be  requested  to  have  the  forego- 
ing resolutions  spread  upon  their  journals.  Unanimously 
adopted. 


H.  ToLEB  BooEAEH,  Sccretaiy. 


L.  Sandebs,  Jr.,  Chairman. 


In  response  to  the  motion  of  the  Attorney-General,  Chief 
Justice  Tebbt  said: — 

*'  The  death  of  the  Hon.  Httqh  C.  Mubray,  who  for  five  years 
past  has  occupied,  with  distinguished  ability,  the  position 
of  Chief  Justice  of  this  Court,  has  filled  us  vnUi  unfeigned  re- 
gret. 

"  Called  early  in  life  to  an  important  position  in  the  Judiciary 
of  a  new  State,  he  was  eminently  fitted  for  the  discharge  of  the 
onerous  and  responsible  duties  of  the  past.  His  quick  percep- 
tion, sound  judgment,  and  vigorous  intellect,  enabled  him  to 
master,  with  ease,  the  most  difficult  questions;  and  the  posses- 
sion of  great  moral  courage  prevented  his  being  swayed  or  in- 
fluenced, in  the  conscientious  discharge  of  his  official  duties, 
by  anyconsiderations  of  policy  or  regard  for  personal  popular- 
ity. He  has  left  his  mark  in  the  history  of  our  young  State, 
whose  judicial  reports,  beaiing  the  impress  of  his  genius,  will 
remain  a  lasting  monument  to  his  memory. 

''  As  a  judge,  he  was  just,  impartial  and  fearless.  As  a  man, 
he  was  remarkable  fbr  the  possession  of  social  qualities  which 
won,  in  a  peculiar  degree,  upon  the  confidence  and  afiection  of 
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his  associates.  He  yvsa  frank,  candid,  and  ingenuous,  abnost  to 
a  fault;  generous,  to  prodigality;  and  firm  and  faithful  in  his 
friendship. 

**  We  deplore  his  early  death,  as  an  irreparable  loss  to  the 
State;  and,  cordially  approving  the  resolutions  you  have  just 
read,  order  that  the  proceedings  of  to-day  be  entered  on  the 
minutes  of  the  Court,  and,  as  a  mark  of  respect  for  the  memory 
of  our  late  distinguished  brother,  order  tnat  the  Court  stand 
adjourned  until  Monday  next/' 
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REPORTS  OF  CASES 


I    . 

DSTBBMINKD  DC  THS 


Supreme  Oottrt, 

JXTLT  TEEM,  1857. 


PEOPLE  Ex  Eel.  ATLETT  v.  LANGDON. 

OmcB,  PowEB  TO  FiLii  VAGANOT.-^Power  to  fill  Taoanoy,  and  power  to  fill 
office,  are  distinct  and  substantial  in  their  nature. 

Idbm.— Act  Bki^timo  to  Isbans  Asylum  Gonstbued. — ^The  twelfth  section 
of  the  Act  concerning  the  insane  asylum,  was  not  designed  to  apply  to 
the  unexpired  term  of  office,  but  to  the  unexpired  term  of  the  officer, 
and  makes  no  provision  for  a  yacancy  created  by  the  failure  of  the 
Legislature  to  elect  on  the  expiration  of  the  term  of  the  incumbent. 

Hdem. — FowEB  OF  GoTEBNOB  TO  FiLii  Vaoanoy. — Powcr  of  the  Governor 
to  fill  such  vacancy  in  the  office,  is  not  derived.from  the  statute,  but 
from  article  five,  section  eight,  of  the  Constitution,  and  that  the  ap- 
pointee of  the  Executive  woidd  only  hold  until  an  election  by  the  next 
Legislature. 

sI]3)EM. — Tebm  ov  Ofkoe. — ^Tho  term  of  the  office  of  the  resident-physician 
of  the  asylum  never  runs  apart  from  the  officer,  and  commences  run- 
ning only  from  the  date  of  his  election,  the  Act  only  fixing  the  duration 
of  his  term,  but  not  the  exact  time  of  its  commencement. 

Idem. — ^Vacancy. — The  vacancy  referred  to  in  the  Act,  is  a  vacancy  occurring 
by  death,  or  otherwise,  in  the  term  of  a  particular  officer,  which  the 
Governor  has  the  right  to  fill  for  the  remainder  of  his  unexpired  term. 
'  sLdem. — PowKB  TO  Apfoimt,  whebe  Vested. — Power  to  appoint  for  the  full 
term  of  the  office  is  vested  in  the  Legislature,  and  the  Governor  has  no 
right  to  exercise  it. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  San  Joaquin. 

1.  Yacanoy,  oonstitTitlonal  and  statutory  distinction  of  the  term,  disapproved.  People  v. 
Tilton^  91  Cal.  617.  Power  of  Qovemor  restricted,  cited  People  v.  Parker,  Id.  650. 

3.  Cited  PeopU  v.  Whitman,  10  Gal.  46. 

3.  Bestrictlon  of  power  of  Oovcmor,  cited  PeopU  r.  TUton,  87.0al.  621;  State  v.  Johns, 
8  Or.  686,  638;   Weeks  v.  Qamble,  18  Fla.  18. 

Vol.  Vin.— 1  1 
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2  People  v.  Langbon.  [Sop.  Ct. 

This  was  an  informatioii  in  the  nature  of  a  quo  warranto  to  try 
the  title  to  the  office  of  resident-physician  of  the  insane  asylum 
of  California.  The  relator  claims  the  office  by  an  election  by 
the  Legislature  on  the  13th  of  March,  1857.  The  de- 
[2]  *fendant  claims  title  to  the  office  by  virtue  of  an  appoint- 
ment made  by  the  Governor  on  the  29th  of  April,  1866, 
for  the  period  of  two  years  from  the  date  of  said  appointment. 
The  agreed  statement  shows  that  Bobert  £.  Beid  was  elected 
by  the  Legislature  on  the  24th  of  March,  1854,  and  commis- 
sioned on  the  27th  of  the  same  monUi  as  resident-physician  of 
said  asylum;  that  the  session  of  the  Legislature  for  the  year 
1856,  adjourned  on  the  21st  of  April,  1856,  without  electing  a 
successor  to  him,  and  that  on  the  29th  of  the  same  month, 
Samuel  Langdon,  the  defendant,  was  appointed  by  the  Gov- 
ernor. 

Judgment  was  rendered  in  the  Court  below,  against  the  de- 
fendant, Langdon,. and  iniavor  of  relator,  from  which  this  ap- 
peal was  had. 

D.  W.  Perley,  for  Appellant. 

This  was  an  information  in  the  nature  of  a  quo  warranto,  to 
inquire  by  what  warrant  the  defendant  holds  and  exercises  the 
office  of  resident-physician  to  the  asylum  /or  the  insane  of  the 
State  of  California. 

The  defendant  claims  that  he  is  rightfully  in  possession  of 
said  office  under  an  appointment  made  by  the  Governor  of  the 
State,  on  the  29th  of  April,  1856,  for  the  period  of  two  years 
from  the  time  of  said  appointment. 

The  relator  claims  that  he  is  justly  entitled  to  the  same  office 
under  an  election  by  the  Legislature  of  California  on  the  13th 
day  of  March,  1857. 

The  case  was  submitted  to  the  Court  below,  on  an  agreed 
statement  of  facts,  and  judgment  was  rendered,  ousting  the  de- 
fendant, and  declaring  the  relator  entitled  to  the  office,  and 
from  that  judgment  this  appeal  has  been  taken. 

There  has  idready  been  one  contest  before  this  Court,  respect- 
ing the  right  to  the  office  now  in  controversy.  This  was  the 
case  of  The  People  v.  Bobert  K,  Beid,  decided  at  the  July  Term, 
1856,  in  which  this  defendant  was  relator. 

The  relator  then  claimed  the  office  under  the  same  appoint- 
ment and  commission  from  the  Governor,  under  which  he  now 
claims  it.  The  Court  held  that  his  title  was  valid,  and  judg- 
ment was  rendered  in  his  favor. 

In  order  to  arrive  at  a  correct  conclusion  in  this  case,  it  is  first 
necessary  to  ascertain  precisely  the  points  decided  by  the  Court 
in  the  former  case. 

It  appears  from  the  agreed  statement  of  facts,  in  both  cases, 
that  Reid  was  elected  by  the  Legislature  for  the  legal  term,  on 
the  24th  day  of  March,  1854,  and  on  the  27th  of  the  same  month 
he  received  a  commission  from  the  Governor,  took  the  oath  of 
office,  and  entered  on  the  discharge  of  the  duties  thereof. 
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*The  legal  term  of  the  office  was  two  years;  conse-  [8] 
quently  the  term  expired  on  the  24th  day  of  March,  1856. 

The  Legislature  adjourned  for  the  session,  on  the  21st  day  of 
April,  1856,  without  making  any  election,  and  on  the  29th  of 
the  same  month,  Dr.  Langdon  was  appointed  by  the  G-ovemor, 
as  aforesaid. 

The  following  points,  then,  are  expressly  decided  by  this 
Court,  in  the  former  case: 

1.  That  at  the  expiration  of  two  years  from  the  date  of  Dr. 
Eeid's  election,  there  was  a  vacancy  in  the  office. 

2.  That  the  Governor  had  power  to  fill  the  vacancy  by  ap- 
pointment. 

3.  That  this  power  of  the  Governor  was  in  no  way  affected  or 
impaired  by  the  fact  that  the  vacancy  occurred  during  a  session 
of  the  Legislature. 

An  adherence  to  the  doctrines  mentioned  in  the  former  case, 
is  all  that  is  required  to  enable  the  defendant  to  maintain  his 
present  title  and  right  of  possession  to  the  office. 

There  was  nothing  expressly  decided  in  the  case  against  Beid 
with  respect  to  the  length  of  time  Dr.  Langdon  was  entitled  to 
hold  the  office,  nnder  his  appointment  and  commission  as  afore- 
said. 

That  question  is  now  distinctly  presented  by  this  case,  and  as 
far  as  the  defendant's  title  is  concerned,  it  is  the  only  question 
in  the  case. 

In  discussing  this  question,  the  appellant  will  rely  on  the  fol- 
lowing' propositions : 

1.  That  after  Beid's  term  of  office  had  expired,  the  Governor 
had  the  power  under  the  Constitution  and  laws,  to  fill  the  office, 
for  the  whole  term. 

2.  That  the  Governor  had  the  power  to  fill  a  vacancy  in  the 
office  until  the  end  of  the  term  in  existence,  at  the  time  the  de- 
fendant was  appointed;  or,  in  other  words,  to  fill  a  vacancy  of 
any  unexpired  term. 

3.  That  this  term  does  not  expire  until  the  24th  day  of  March, 
A.  n.,  1858. 

If  the  first  proposition  can  be  mantained,  then  Langdon  is 
entitled  to  the  office  until  the  29th  day  of  April,  1858.  If  the 
last  two  can  be  maintained,  then  he  is  entitled  to  the  office  until 
March  24, 1858. 

The  office  in  controversy  is  not  an  office  created  by  the  Con- 
stitution, but  it  was  created  by  the  Act  of  May  17, 1853,  Comp. 
Laws,  921,  and  referred  to  in  the  statement  of  facts. 

By  the  sixth  section  of  article  eleven  of  ihe  Constitution,  it  is 
provided  as  follows: 

''All  officers,  whose  election  or  appointment  is  not  provided 
for  by  this  constitution,  and  all  officers  whose  offices  may 
here-*after  be  created  by  law,  shall  be  elected  by  the       [4] 
people,  or  appointed,  as  the  Legislature  may  direct." 

This,  then,  is  one  of  the  offices  referred  to,  and  included  in  the 
above  section  of  the  Constitution. 
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The  fifth  section  of  the  Act  creating  the  office,  provides  as 
follows: 

"The  Le^lature  shall  elect,  on  joint-ballot,  one  resident- 

Ehjsician,  who  shall  be  superintendent  of  the  asylum.  He  shall 
old  his  office  for  two  years,  and  until  his  successor  is  appointed 
and  qualified." 

It  is  now  contended,  that  this  being  an  office  created  by  law, 
the  legislative  power  in  filling  it  is  limited  to  two  modes  by  the 
sixth  section  of  article  eleven  of  the  Constitution,  above  cited. 

The  first  is  an  election  by  the  people,  the  second  is  an  ap- 
pointment by  the  Executive  of  the  State,  or  by  the  Qovemor 
and  Senate. 

It  never  was  intended  by  the  Constitution  to  allow  the  Legis- 
lature to  create  the  office,  and  then  to  fill  it  by  an  election  by 
themselves. 

Such  a  proceeding  is  not  only  a  violation  of  a  salutaiy  prin- 
ciple of  free  government,  but  it  is  in  direct  confiict  with  the 
third  article  of  the  Constitution,  which  provides  as  follows: 

''  The  powers  of  the  government  shall  be  divided  into  three 
separate  departments;  the  executive,  the  legislative,  and  the 

1'udicial,  and  no  person  charged  with  the  exercise  of  powers  be- 
onging  to  one  of  these  departments,  shall  exercise  any  functions 
appertaining  to  either  of  the  others,  exqept  in  the  cases  herein- 
after expressly  directed  or  permitted." 

To  create  the  office,  prescribe  the  duration  of  the  term,  and  to 
define  the  powers  and  duties  of  the  officer,  are  clearly  legislative 
functions,  but  to  fill  the  office  by  an  election  in  joint  convention 
is  not  a  legislative  function.  It  is  most  clearly  an  invasion  of 
the  executive  power  of  the  State,  or  the  rights  of  the  people  to 
elect. 

By  the  third  article,  then,  of  the  Constitution,  the  Legislature 
have  no  right  to  fill  the  office  by  election,  and  by  section  six  of 
article  eleven,  they  are  required  either  to  give  the  election  to  the 
people,  or  to  give  the  appointment  to  the  Executive. 

By  such  an  arrangement  alone  can  the  principle  of  the  separa- 
tion of  powers,  under  the  Constitution,  be  preserved. 

The  words  ''election"  and  ''appointment"  have  a  distinct 
and  substantive  meaning  in  the  Constitution.  They  are  not 
synonymous  or  convertible  terms  in  that  instrument.  It  is 
believed  that  no  instance  can  be  found  in  the  Constitution  itself, 
where  these  words  are  used  indiscriminately. 

If,  however,  this  construction  of  those  two  articles  of  the  Con- 
stitution is  incorrect,  and  it  should  be  held  that  the  Legislature 
may  create  the  office,  and  afterwards  fill  it  by  election,  it 
[5]  is  still  '^'apparent  from  the  fifth  section  of  the  Act,  that 
they  only  intended  to  provide  for  the  first  election,  and 
after  the  first  legal  term  had  expired,  that  they  intended  to  give 
the  appointment  to  the  Governor. 

The  fair  and  plain  meaning  of  the  words  of  the  act  sustains 
this  position. 

If  they  had  intended  thereafter  to  fill  the  office  by  an  elec- 
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tion,  they  would  have  said  that  the  officer  should  hold  his  office 
for  two  years,  and  until  his  successor  was  elected  and  qualified; 
but  they  have  not  said  this;  they  have  said  he  should  hold  it 
until  his  successor  was  appointed  and  qualified. 

The  point  is  not  only  raised  here,  but  is  relied  on  with  some 
confidence,  and  the  Court  is  respectMly  requested  to  decide 
upon  the  constitutional  right  and  power  of  the  Legislature  to 
fill  by  election  an  office  which  they  themselves  have  created.  If 
they  have  not  such  power,  this  case  is  at  an  end,  for  the  rela- 
tor's title  would  be  void,  and  the  defendant  being  in  possession 
would  be  entitled  to  judgment. 

There  can  be  no  doubt,  that  if  the  Legislature,  after  creating 
the  office,  had  provided  that  it  should  be  filled  every  two  years 
by  appointment  by  the  Governor,  that  this  would  have  been 
perfectly  constitutional  under  section  6,  Article  XI;  and  it  is 
believed  that  this  provision,  taken  in  connection  with  the  third 
article  of  the  Constitution,  and  the  language  of  the  act  creating 
the  office,  fully  sustains  the  first  proposition. 

The  second  point  mentioned  by  the  appellant,  is,  that  the 
Governor  had  power  to  fill  the  office,  in  case  of  a  vacancy,  for 
the  unexpired  term. 

The  legal  term  of  the  office  is  made  two  years,  by  the  fifth  sec- 
tion of  the  act;  but  the^t  does  not  speedy  any  particular  day 
or  time  on  which  the  term  shall  begin  to  run. 

This  point  must  be  determined  by,  and  depends  on,  the  time 
when  tne  first  election  took  place  under  the  act. 

Not  only  the  termination  of  the  first  term,  but  of  all  succeed- 
ing terms,  must  be  governed  and  controlled  by  it  as  long  as  the 
present  Act  is  in  force.  As  the  election  of  Keid  was  the  first 
election  under  the  Act,  and  as  it  occurred  on  the  24th  of  March, 
1854,  the  first  term  commenced  on  that  day,  and  expired  on 
that  day  two  years. 

It  appears  to  be  almost  too  plain  a  proposition  to  require 
argument,  that  as  soon  as  one  term  ends,  another  term  com- 
mences to  run.  There  can  be  no  such  thing  as  an  interim  or 
irUerre^um,  between  terms. 

The  Court  decided  in  Beid's  case,  that  at  the  expiration  of 
two  years  from  the  date  of  his  election,  the  office  was  de  jure, 
vacant,  although,  de  faoio,  he  was  still  in  office,  and  performing 
its  functions. 

Now,  if  there  was  a  vacancy  at  that  time  in  the  office, 
there  *must  have  been  a  vacancy  either  of  a  whole  term       [6] 
or  an  unexpired  term,  and  if  the  Governor  had  power  to 
fill  that  vacancy  (which  the  Court  has  already  decided,)  he 
must  have  had  p#wer  to  fill  it  either  for  the  whole  term  or  for 
the  unexpired  term. 

If  there  was  a  vacancy  of  the  whole  term,  then  the  Court,  in 
deciding  the  former  case,  that  the  Governor  could  fill  it  by  ap- 
pointment, have  really,  and  in  effect,  though  not  in  express 
words,  decided  this  controversy;  for  the  commission  of  Lang- 
don runs  until  April  29, 1858. 

5 


Digitized  by 


Googk 


7  People  v.  Langdon.  [Sup.  Ct. 

If  there  was  only  a  vacancy  for  part  of  a  term,  or  of  an  unex- 
pired term,  which  is  the  same  thing,  then  express  power  and 
authority  are  given  to  the  Governor  by  the  twelfth  section  of 
the  act,  to  fill  such  vacancy. 

The  words  of  this  section  are  as  follows: 

'*  If  any  vacancy  shall  occur  in  the  office  of  resident-physician, 
such  vacancy  shall  be  filled  for  the  unexpired  term,  by  appoint- 
ment by  the  Governor." 

If  the  position  assumed  in  this  argument  be  correct,  that  as 
soon  as  one  term  ends  another  begins,  then  respondent  held 
oVer  into  the  second  term  for  one  month  and  five  days,  and 
consequently  when  Langdon  was  appointed,  there  was  an  unex- 
pired term  of  one  year  and  about  eleven  months,  which  would 
end  on  the  24th  of  March,  1858,  whereas  if  he  h^d  for  the 
two  years  from  the  date  of  his  commission,  his  term  would  ex- 
pire April  29,  1858. 

When  the  Court  considered  the  case  of  The  People  v.  Beid, 
the  twelfth  section  of  the  act  above  cited,  was  not  brought  to 
the  notice  of  the  Court  at  all.  It  was  not  considered  material 
in  that  controversy,  as  nothing  was  involved  except  a  present 
right  of  ponssession  in  Langdon,  but  the  Court,  in  giving  its 
opinion,  appears  to  have  founded  the  power  of  the  Governor  to 
fill  the  vacancy,  on  i^e  eighth  section  of  Article  Y  of  the  Con- 
stitution, which  limits  the  power  of  the  Governor  to  filling 
vacancies  in  office,  and  prescribes  that  he  shall  only  fill  until 
the  end  of  the  next  session  of  the  Legislature,  or  the  next  elec- 
tion by  the  people. 

However  correct  the  doctrine  may  be  ii|  respect  to  other 
offices  in  which  no  specific  provision  of  law  is  made  for  filling 
the  vacancy,  it  certainly  does  not,  and  cannot  apply  in  this 
case. 

The  power  of  the  Governor  to  fill  the  vacancy,  in  this  office, 
does  not  depend  on  that  article  of  the  Constitution;  the  de- 
fendant's right  to  the  office  is  in  no  way  affected  or  controlled 
by  that  article;  in  fact,  it  has  no  influence  or  bearing  on  the 
case  whatever,  as  can  be  most  clearly  shown  • 

The  respondent's  counsel  in  the  Court  below  felt  the  infirmity 

of  the  case,  provided  any  force  or  effect  whatever  was  given  to 

the  twelfth  section  of  the  Act  above  cited.    He  contended  that 

this  section  was  in  direct  conflict  with  the  eighth  section 

[7]       of  Ar-*ticle  Y  of  the  Constitution;  that  it  enlarged  the 

power  of  the  Governor,  and  was,  therefore,  void. 

The  appellant  contends  that  the  twelfth  section  of  the  Act  is 
a  legal,  valid^  and  constitutional  provision  of  law  for  filling  a 
vacancy  in  this  office,  and  he  is  willing  to  r^t  the  entire  con- 
troversy .on  this  point.  If  this  section  of  the  Act  cannot  be 
succes^ully  assailed,  then,  according  to  his  own  admissions,  the 
respondent  has  no  case,  and  the  judgment  must  be  reversed. 

The  question  then  is,  is  this  section  of  the  Act  constitutional  ? 
I  answer  that  it  is  clearly  so  under  section  six  of  article  eleven 
of  the  Constitution  above  cited. 
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This  being  one  of  the  offices  created  by  law,  it  was  fully  ad- 
mitted in  the  Court  below,  by  respondent's  counsel,  that  the 
Legislature  could  have  provided  that  the  G-overnor  should  al- 
ways fill  the  office  for  the  whole  term  by  appointment,  and 
that  such  a  provision  of  law  would  have  been  perfectly  consti- 
tutional, under  section  six  of  article  eleven. 

Is  it  not,  then,  the  greatest  inconsistency  to  maintain  that 
the  Governor  might  have  power  given  him  by  the  Act  to  fill 
the  office  for  a  whole  term,  but  could  not,  by  any  possibility, 
have  power  to  fill  for  a  part  of  a  term,  or  an  unexpired  term  ? 

The  greater  power  would  clearly  of  itself  include  the  less. 
How  much  stronger,  then,  does  that  power  appear  when  directly 
sanctioned  by  the  clear  and  express  words  of  the  very  Act  crea- 
ting the  office. 

I  repeat,  then,  that  by  the  fifth  section  of  the  Act,  the  Gov- 
ernor has  the  power  to  fill  for  the  whole  term,  after  the  first 
term  had  expired;  and  by  the  twelfth  section  of  the  Act,  he  has 
power  to  fill  any  vacancy  that  may  happen  during  the  existence 
of  a  term,  until  that  term  is  fully  ended;  and  that  both  of  those 
sections  are  legal  and  constitutional,  under  the  sixth  section  of 
article  eleven  of  the  Constitution. 

I  will  now  show  that  section  eight  of  article  five  of  the  Con- 
stitution, does  not  apply  to  the  case.  The  words  of  that  section 
are  as  follows: 

**  When  any  office  shall  from  any  cause  become  vacant,  and 
no  mode  is  provided  by  the  Constitution  and  laws  for  filling 
such  vacancy,  the  Governor  shall  have  power  to  fill  such  vacancy 
by  granting  a  commission  which  shall  expire  at  the  end  of  the 
next  session  of  the  Legislature,  or  at  the  next  election  by  the 
people." 

Wherever  the  Constitution  itself  provides  a  mode  of  filling  an 
office,  that  mode  must  be  followed,  and  the  Legislature  cannot 
alter  it;  but  where  the  Constitution  is  silent  on  the  subject,  but 
the  law  provides  the  mode  of  filling  the  office,  that  mode  must 
be  followed,  except  it  be  in  conffict  with  some  other  provision 
of  the  Constitution. 

This  section  only  applies  to  vacancies  in  office  where 
there  is  no  *mode  provided  by  law  for  filling  them.     In        [8] 
this  case,  there  is  a  mode  provided,  and  that  is  appoint- 
ment by  the  Governor  for  the  unexpired  term. 

The  case  of  Mizner  fully  sustains  the  most  important  points 
contended  for  in  this  argument,  particularly  the  total  inapplica- 
bility of  the  eighth  section  of  article  five  of  the  Constitution. 

The  Court  say: 

"Before  the  section  can  apply,  two  things  must  be  shown — 

*'l.  That  a  vacancy  existed. 

"  2.  That  no  mode  of  filling  it  was  provided." 

The  entire  case  of  the  relator  depends  on  showing  that  the 
power  of  the  Governor  to  fill  a  vacancy  in  the  office  is  limited,  by 
the  above  section  of  the  Constitution;  but  he  has  wholly  failed 
in  showing  either  fact,  on  which  alone  the  section  could  apply. 
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It  is,  therefore,  respectfuUj  submitted  to  the  Court  that  the 
judgment  is  erroneous,  and  ought  to  be  reversed,  and  the  Court 
below  directed  to  enter  judgment  for  the  appelhmt. 

BMnson,  Beatty  &  Botia,  for  Bespondent. 

The  facts  of  tins  case  are  few  and  simple.  The  Legislature 
in  1853,  passed  an  Act  for  the  establishment  of  an  insane  asylum 
at  Stockton.  The  fifth  section  of  the  Act,  (see  p.  922  of  the 
Compiled  Laws,)  provides  for  the  office  of  resident-physician; 
fixes  his  salary,  term  of  office,  and  mode  of  appointment.  He 
is  to  be  appointed  by  a  vote  of  the  Legislature  on  joint-ballot, 
and  is  to  hold  office  for  two  years. 

The  Legislature  of  1854  elected  Dr.  Beid  to  this  office.  The 
Legislature  of  1856  failed  to  make  an  election.  On  the  29th 
day  of  April,  1856,  after  the  adjournment  of  the  Legislature, 
Governor  Johnson  commissioned  Langdon  as  resident-physi- 
cian for  two  years  from  date.  On  the  13th  day  of  March, 
1857,  the  Legislature,  on  joint-ballot,  elected  Aylett  to  the 
office.  On  the  30th  day  of  April,  ihe  Legislature  adjourned 
sine  die. 

The  first  question  that  these  proceedings  gave  rise  to,  was  as 
to  the  validity  of  Langdon's  commission.  It  came  to  this  Court 
under  the  title  of  "  People  v.  Eeid"  decided  at  the  July  Term, 
1856.  The  Court  there  held  that  the  failure  of  the  Legislature, 
to  elect,  left  the  office  vacant,  and  that  the  Governor  might  fill 
the  vacancy,  by  virtue  of  the  eighth  section  of  the  fifth  article 
of  the  Constitution.  Langdon  was  accordingly  installed.  The 
question  now  arises  as  to  ihe  term  for  which  the  appointment  is 
to  endure.  The  relator  claims  his  office,  first,  from  the  date  of  his 
election;  and,  secondly,  from  the  day  of  the  adjournment  of  the 
Legislature.  Langdon  pretends  that  he  is  entitled  to  the  office 
for  two  years  from  the  date  of  his  commission,  viz:  from 
[9]  the  29th  day  of  April,  1856.  The  Judge  of  the  *Fif th 
Judicial  District,  to  whom  the  case  was  submitted  by  con- 
sent, rendered  judgment  in  favor  of  Aylett,  and  from  that  judg- 
ment Langdon  appeals  to  this  Court. 

The  eighth  section  of  the  fifth  article  of  the  Constitution 
provides  for  the  filling  of  vacancies  in  office,  and  is  in  these 
words: 

**  When  any  office  shall  from  any  cause  become  vacant,  and 
no  mode  is  provided  by  the  Constitution  and  laws  for  filling 
such  vacancy,  the  Governor  shall  have  power  to  fill  such  va- 
cancy by  granting  a  commission,  which  shall  expire  at  the  next 
session  of  the  Legislature,  or  at  the  next  election  by  the  peo- 
ple." 

The  construction  of  this  clause  has  been  the  direct  subject  of 
judicial  decision  in  five  different  cases  in  this  Court.  {Feo^ 
pie  V.  MoU,  2  Cal.;  People  v.  Fitch,  1  Cal.;  People  y.  Wells,  2  Cal. 
People  V.  Eeidy  Oct.  Term,  1856;  People  v.  Mxsmer,  January  Term, 
1857.) 

The  principles  deducible  from  these  decisions,  nay,  directly 
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established  bj  them,  are,  first,  that  when  under  this  clause  the 
Governor  fills  a  yacancy,  he  fills  it  for  a  time  defined  by  the 
Constitution,  that  is,  until  the  meeting  of  the  elective  body;  sec- 
ondly, that  the  action  of  the  elective  body  necessarily  super- 
sedes the  power  of  the  Gk>vemor  to  fill  a  vacancy;  and,  thirdly, 
that  the  spirit  of  the  Constitution  is  opposed  to  the  sole  power 
of  appointment  in  the  Executive,  and  that  it  is  not  to  be  favored 
by  construction  or  implication. 

If  it  were  admitted  that  Langdon's  appointment  was  made  by 
virtue  of  the  eighth  section  of  the  fifth  article  of  the  Constitu- 
tion, there  could  be  no  question  that  his  term  ended,  either  with 
the  election  made  by  the  Leg^ature,  or  with  the  adjournment 
of  that  body. 

But  it  is  contended  that  he  was  not  appointed  under  that  sec- 
tion, but  under  and  by  virtue  of  the  twelfth  section  of  the  Act 
creating  the  hospital.     That  section  reads  as  follows: 

"  If  any  vacancy  should  occur  in  the  office  of  resident-physi- 
cian, such  vacancy  should  be  filled,  for  the  unexpired  term,  by 
appointment  of  the  Governor." 

It  is  said  that  this  is  a  case  in  which  a  mode  of  filling  the  va- 
cancy is  provided  by  law,  and  consequently  it  does  not  come 
within  the  eighth  section  of  the  fifth  article. 

Allowing  the  argument  urged  by  the  respondent,  it  must  be 
borne  in  mind  that  the  Constitution  provides  that  the  commis- 
sion shall  expire  at  the  end  of  the  next  session  of  the  Legisla- 
ture, or  the  next  election  by  the  people.  Here  is  a  constitutional 
term:  Yet  the  Act  under  consideration  may  extend  to  the  ap- 
pointment of  the  respondent  beyond  the  time  when  the  appoint- 
ing power  returns  to  the  hands  of  the  people  by  the  Constitu- 
tion, and  thus  deprive  them  of  the  right  of  electing  their  judges. 
(2  Cal.  205.) 

Here  is  a  clear  recognition  of  the  distinction  between 
the  *power  of  prescribing  the  mode  of  filling  a  vacancy  [10] 
and  the  power  of  affecting  the  constitutional  term  for 
which  the  vacancy,  however  filled,  is  to  endure.  The  commis- 
sion, whether  from  the  Governor  or  any  other  source  the 
Legislature  siay  prescribe,  is  to  expire  at  the  end  of  the  next 
session  of  the  Legislature,  or  at  the  next  election  by  the  peo- 
ple. 

In  this  case,  then,  we  contend  that  the  object  of  the  twelfth 
section  of  the  Act  is  to  provide  only  a  mode  of  filling  a  vacancy 
in  the  office  of  resident-physician;  the  office  itself  to  be  filled, 
as  provided  in  the  fifth  section,  by  a  joint-vote  of  the  two  houses; 
that  to  permit  the  Governor,  in  filling  a  a  vacancy,  to  appoint 
for  two  years,  would  be  to  forget  that  the  Constitution  fixes  the 
term  for  which  an  appointment  to  a  vacancy  may  endure.  It 
would  be  to  extend  the  appointment  to  fill  the  vacancy  "beyond 
the  time  when  the  appointing  power  returns  to  the  hands  of  the 
Leprislature." 

In  Fitch's  case,  it  was  held  that  the  power  to  fill  a  vacancy 
arose  only  from  the  necessity  of  filling  the  gap  or  interregnum 
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between  the  oocurrence  creating  the  vacancy  and*  the  meeting 
of  the  elective  body,  and  consequently  it  was  an  absurdity  to 
suppose  that  it  would  exist  during  the  sitting  of  the  elective 
body;  and  especially  that  it  would  not  be  superseded  by  the 
action  of  that  body.  Suppose  Langdon  had  not  been  appointed 
until  after  the  meeting  of  the  Itegislature  of  1857;  then  this  case 
would  have  been  precisely  that  of  People  v.  Mtch, 

If  the  appointment  by  Governor  Johnson  of  Langdon,  if 
made  in  January,  1867,  would  have  been  made  to  yield  to  Ay- 
lett's  election  in  March,  how  is  it  that  the  appointment  of  the 
same  incumbent  in  April,  1866,  could  supersede  the  right  that 
the  Legislature  retains  to  elect  a  resident-physician  on  joint- 
ballot  ?  There  is  surely  nothing  in  the  time  of  year,  and  Gov- 
ernor Johnson  possessed  no  more  power  in  April,  1866,  to  con- 
trol the  elective  right  of  the  Legislature,  than  he  did  in  1867. 

An  attempt  will  be  made,  as  we  have  before  suggested,  to 
make  this  case  turn  upon  the  twelfth  section  of  the  Act  creating 
the  insane  aEfylum.  It  is  said  that  the  interpretation  of  the 
eighth  section  of  the  fifth  article  is  not  involved,  because  in  this 
case  a  mode  of  filling  a  vacancy  is  provided  by  law.  If  Judge 
Mtjbbat's  views,  in  Well's  case,  are  correct,  and  really  we  do  not 
see  that  they  admit  of  argument,  then  the  word  mode,  in  the 
eighth  section,  only  refers  to  the  manner  or  means  by  yrhich  the 
vacancy  is  to  be  filled/  If  this  be  so,  the  law  provides  no 
other  mode  than  that  pointed  out  by  the  Constitution,  viz:  ap- 
pointment by  the  Governor.  It  is,  therefore,  merged  in  the 
constitutional  provision,  and  so  this  Court  seems  to  have  con- 
sidered it  in  Beid's  case.  There  tibey  treat  this  very  appoint- 
ment of  Langdon  as  one  made  by  the  Governor,  under  and  by 
virtue  of  the  eighth  section  of  the  fifth  article  of  the  Constitu- 
tion. 
[11]  *The  appellant,  foiled  in  the  attempt  to  sustain  his 
claim  under  any  mere  power  of  the  Governor  to  fill  a 
vacancy,  wheth^  derived  from  the  Constitution  or  the  statute, 
seeks  to  bring  this  appointment  under  the  authority  to  fill  the 
office.  He  says  the  Legislature  could  have  bestowed  upon  the 
Governor  the  power  of  appointment  to  office,  instead  of  provid- 
ing for  the  election  by  joint-ballot;  and  he  concludes  that  if  they 
could  authorize  his  appointment  for  the  whole  term,  a  fortiori, 
they  might  empower  him  to  appoint  for  a  part  of  the  term. 

"The  power  to  appoint  to  an  office  carries,  by  implication, 
the  power  to  fill  a  vacancy  in  such,  and  all  necessary  authority 
to  carry  out  the  original  power  and  prevent  its  becoming  in- 
operative." 

We  think  the  appointing  power  of  the  Governor  must  grow  in 
favor  with  the  Supreme  Court,  before  they  can  be  brought  to 
construe  the  fifth  section  of  the  Hospital  Act  as  intending  to 
})rovide  that  the  first  physician  shall  be  elected  by  the  Legisla- 
ture, and  all  subsequently  shall  be  appointed  by  the  Governor. 
Why,  in  Eeid's  case,  the  Court  and  Langdon's  counsel  all  talked 
about  the  vacancy  occasioned  by  the  fsolure  of  the  Legislature 
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to  elect.  These  are  the  very  words  of  the  Court:  "  The  failure 
of  the  Legislature  to  elect."  How  could  they  fail  to  do  that 
which  by  law  they  could  not  do  ? 

The  argument  of  the  appellant's  counsel  is  undoubtedly  inge- 
nious, as  his  arguments  always  are,  and  is  as  able  as  the  nature 
of  the  case  will  permit;  but  we  think  it  needs  no  further  notice 
at  our  hands. 

MuBBAT,  C.  J.y  delivered  the  opinion  of  the  Court-^BuBNBTT, 
J.,  concurring. 

The  act  creating  the  office  provides,  that  the  officer  shall  hold 
his  office  for  two  years,  and  until  his  successor  is  appointed  and 
qualified. 

It  will  be  observed,  that  at  the  date  of  Langdon's  appointment, 
the  term  of  Beid  had  expired.  Immediately  upon  the  appoint- 
ment of  Langdon,  a  proceeding  was  instituted  to  determine  the 
rights  of  the  parties  to  the  office;  Beid  contending  that  he  was 
entitled  to  continue  in  office,  untU  his  successor  was  elected  and 
qualified  by  the  Legislature.  This  question  was  fully  considered 
in  the  ease  of  '^People  v.  Beidy'  6  Cal.  288,  in  which  it  was  held, 
that  the  law  creating  the  office  had  limited  the  term  of  the  in- 
cumbent to  two  years,  and  that  the  words  '*  until  his  successor 
shall  be  appointed  and  qualified,"  were  not  intended  to  extend 
the  term  indefinitely,  but  to  prevent  an  interregnum  in  the 
office,  by  authorizing  the  old  incumbent  to  act  as  a  de  facto 
officer  until  such  time. as  the  appointing  power,  or  the  pow^r  to 
fill  vacancies,  could  act  on  the  subject. 

The  appellants  now  contend,  that  after  Beid's  term  ex- 
pired, *the  Governor  had  .authority  to  fill  the  office  for      [12] 
the  whole  teim,  and  second,  that  the  Governor  had  power 
to  fill  a  vacancy  in  the  office  until  the  end  of  l^e  unexpired  term. 

I  shall  consider  the  second .  proposition  first  in  order.  The 
tenth  section  of  the  act  provides  that,  ''if  any  vacancy  shall  oc- 
cur in  the  office  of  resident,  or  assistant-physician,  such  vacancy 
shall  be  filled  for  the  luiexpired  term  by  appointment  of  the 
Governor."  The  eighth  section  of  the  fid!th  article  of  the  Con- 
stitution of  this  State  provides,  that  when  any  office  shall,  from 
any  cause  become  vacant,  and  no  mode  is  provided  by  th^  Con- 
stitution and  laws  for  filling  such  vacancy,  the  Governor  shall 
have  power  to  fill  the  same  by  granting  a  commission,  that  shall 
expire  at  the  end  of  the  next  session  of  the.  Legislature,  or  the 
next  election  by  the  people." 

In  the  case  before  us,  the  law  has  provided  for  filling  the 
vacancy,  bv  appointment  for  the  balance  of  the  unexpired  term. 
Waiving  tne  question,  whether  the  Legislature  could  constitu- 
tionaUy  provide  for  filling  a  vacancy  beyond  the  period  when 
the  appointing  power  could  act  upon  the  subject  of  the  vacancy, 
it  becomes  of  the  first  importance  to  ascertain  what  is  meant  by 
the  words  "unexpired  term;"  whether  they  relate  te  the  office 
or  officer.  The  counsel  for  the  appellant  has  vexy  ingeniously 
assumed  that  the  legal  term  of  the  office  is  two  years;  that  the 
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term  commenced  to  ran  from  the  date  of  Beid's  commifision,  and 
that  there  was  a  fraction  of  the  term  at  the  date  of  the  defend- 
ant's appointment. 

This  is  a  mere  petUio  principii.  If  it  is  to  be  taken  for  granted, 
that  the  Legislature  has  fixed  distinct  terms  for  the  office,  which 
commence  and  terminate  on  particular  days,  then  the  case  of  the 
relator  is  at  an  end. 

The  error  of  the  argument,  in  my  opinion,  consists  in  assum- 
ing that*the  term  of  the  office,  and  of  me  officer,  are  one  and  the 
same,  when  in  point  of  fact,  there  may  be  no  term  in  an  office, 
but  a  term  in  the  incumbent.  In  other  words,  that  there  are  no 
fixed  periods  whereby  a  term,  as  apart  from  the  officer,  begins 
and  leaves  off.  To  illustrate  the  distinction  more  fully,  the  term 
of  the  office  of  Judges  of  the  Supren^e  and  District  Courts  is 
fixed  at  six  years.  These  offices  become  vacant  at  a  particular 
point  of  time,  and  if  no  person  is  appointed  or  chosen  to  fill 
them  at  the  time  provided,  he  who  is  afterwards  elected  only 
takes  the  remainder  of  the  imexpired  term  of  the  office. 

In  the  act  under  consideration,  there  are  no  words  employed, 
which,  even  by  implication,  would  warrant  us  in  assuming  that 
the  Legislature  intended  to  create  distinct  terms  in  the  office  of 
resident-physician,  as  contradistinguished  from  that  of  the  of- 
ficer, or  iti&t  any  term  commenced  running  in  the  office,  except 
from  the  induction  of  the  incumbents,  but,  that  they  simply  in- 
tended to  provide  for  the  duration  of  the  office  of  the  in- 
[13]  cumbent.  For  *the  purpose  of  ascertaining  the  inten- 
tion, let  us  look  for  a  moment  at  the  practical  workings 
of  the  construction  contended  for  by  tibe  defendant.  Beid  was 
elected  on  March  27, 1854.  Now,  admitting  that  the  term  of 
the  office  commenced  runningf  from  that  date,  it  must  expire  on 
the  28th  of  March,  1856.  If,  then,  the  Legislature  which  was 
the  appointing  power,  and  which  was  in  session,  and  in  a  situa- 
tion to  act,  failed  bv  some  accident  to  elect  before  the  30th, 
such  election  would  be  void,  and  after  one  hour,  or  one  day  of 
the  new  term  had  commenced,  even  although  the  Legislature 
was  in  session,  the  Governor  would  have  the  right  to  appoint 
for  two  years,  minus  the  day,  or  hour  that  had  expired.  Or 
again,  the  Legislature  may  fah.  to  agree  in  an  election;  will  such 
failure  be  construed  to  deprive  the  succeeding  body  of  a  power 
of  appointment  which  they  have  reserved  to  themselves  ? 

Let  us  suppose  that  the  Legislature  had  elected  some  one  in 
the  place  of  Beid,  one  month  after  his  term  expired,  from  what 
period  of  time  would  the  commission  of  the  new  incumbent, 
have  dated — ^from  the  expiration  of  the  two  years  that  Beid  was 
authorized  to  hold,  or  from  tiie  date  of  his  election  ?  Most  cer- 
tainly from  the  latter,  for  the  law  says  the  officer  shall  hold  his 
office  for  two  years.  Now,  if  therQ  was  a  term  in  the  office,  and 
the  party  had  not  been  elected  until  one  month  after  the  expira- 
tion of  tiie  old  term,  it  is  evident  that  he  could  not  hold  but  one 
year  and  eleven  months,  instead  of  the  two  years  that  the  law 
says  he  shall. 
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In  the  case  of  Shelby  y.  Johnson  (Dalbam,  597),  the  Supreme 
Court  of  Texas  (a  case  very  similar  to  the  one  under  considera- 
tion,) use  this  language:  ''When  the  incumbent  is  removed  by 
death,  the  office  becomes  vacant  and  returns  to  the  appointing 
power.  It  cannot  either  in  reason  or  the  nature  of  things,  be 
affected  by  the  nature  of  the  deceased,  unless  the  creative  law 
carries  out  a  definite  and  precise  period  for  the  beginning  and 
termination  of  the  term  of  the  said  office,  whether  the  same  has 
been  holden  by  one  or  more  incumbents."  When  we  come  to 
consider  that  the  Legislature  have  retained  in  their  own  hands 
the  appointment  of  this  officer,  I  think,  that  the  conclusion  is 
irresistible,  that  the  language  of  the  twelfth  section  was  not  de- 
signed to  apply  to  the  unexpired  term  of  the  office,  but  of  the 
officer  or  incumbent,  and»that  where  the  office  has  become  vacant 
by  reason  of  the  expiration  of  the  term  of  the  incumbent,  and 
the  failure  of  the  Legislature  to  elect,  that  then  the  general  law 
of  the  State  defining  vacancies  in  office,  and  the  mode  of  filling 
the  same,  would  govern. 

By  adopting  this  construction,  both  Acts  can  be  upheld,  and 
any  apparent  or  real  incongruity  reconciled. 

Again,  the  office  of  resident-physician  was  created  on  the  17th 
of  May,  1853,  and  the  Legislature  adjourned  on  the 
*19th  of  May  without  electing  an  officer,  and  after  said  [14] 
adjournment  the  Governor  appointed  Beid,  who  was 
elected  the  24th  of  March,  1854.  Now,  adopting  the  reasoning 
of  the  defendants,  and  how  stands  the  case  upon  this  state  of 
facts?  According  to  their  view,  as  soon  as  the  Legislature  ad- 
journed without  electing,  a  vacancy  occurred  in  the  office.  The 
term  must  have  commenced  running  from  the  19th  of  May,  and 
as  Beid  was  not  appointed  until  after  this  period,  he  was  ap- 
pointed to  fill  the  residue  of  the  term  which  would  expire  the 
19th  of  May,  1855,  but  the  Legislature  elected  him  in  March, 
1854.  Now  this  election,  made  more  than  one  year  before  a 
vacancy  would  occur,  and  in  derogation  of  the  rights  of  a  suc- 
ceeding Legislature,  which  might  claim  that  they  alone  were 
competent  to  elect  this  officer,  was  either  legal  or  void.  If, 
legal,  then  Beid  held  until  the  19th  of  May,  1855,  by  virtue  of 
his  appointment  by  the  Governor,  and  two  years  more  by  his 
election,  which  would  make  his  term  expire  on  the  19th  of  May, 
1857,  so  that  there  was  no  vacancy  in  tiie  office  at  the  date  of 
Langdon's  appointment,  and  Aylett,  the  relator,  having  been 
duly  elected  oy  the  Legislature  to  fill  the  next  term,  would  be 
entitled  to  the  office. 

If,  on  the  other  hand,  the  Legislature  of  1854,  had  no  power 
to  forestall  the  Legislature  of  1855,  by  electing  the  officer,  and 
said  election  is  void,  then  Beid's  term,  as  the  appointee  of  the 
Governor,  expired  on  the  19th  of  May,  1855,  from  which  point  of 
time  a  new  term  commenced  running,  which  would  expire  May, 
19,  1857.  Langdon  having  been  appointed  (as  contended  for) 
on  the  29th  of  April,  1856,  was  only  appointed  for  the  balance 
of  the  unexpired  term,  which  ended  on  the  19th  of  May,  1857, 
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and  the  relator  having  been  elected  March  13,  1857,  is  entitled 
to  the  office.  So  that  if  we  adopt  the  argument  of  the  defend- 
ant, he  has,  by  his  owp  showing,  lost  his  case.  But,  we  de- 
cided, in  the  case  of  Beid,  that  there  was  a  vacancy  in  the  office, 
^nd  this  decision  could  not  have  been  made  if  we  had  been  of 
the  opinion  that  there  was  a  term  in  the  office,  other  or  apart 
from  that  of  the  incumbent.  This  construction  has  been  given 
to  the  act  by  two  Legislatures,  and  if  the  case  were  a  doubtful 
one,  this  legislative  exposition  would  be  entitled  to  considera- 
tion. 

We  are  satisfied  that  there  is  a  substantial  difference  between 
the  term  of  an  office  and  the  term  of  the  officer,  or  incumbent, 
and  that  the  twelfth  section  of  the  Act  under  consideration  ap- 
plies to  the  unexpired  term  of  the  offic^.  Adopting  this  as  the 
true  construction,  there  is  no  difficulty  whatever  on  this  branch 
of  the  case,  for  a  vacancy  may  exist  in  an  office  for  which  there 
are  no  terms  fixed  by  law.  This,  as  before  remarked,  may  oc- 
cvac  from  a  failure  to  elect  or  appoint.  In  such  cases,  it  is  made 
the  duty  of  the  Governor  to  grant  a  commission  to  fill 
[15]  such  vacancy  *until  the  appointing  power  can  act.  The 
power  to  fill  a  vacancy  and  the  power  to  fill  an  office  are 
distinct  and  substantive  powers. 

In  the  case  of  People  v.  Filch,  1  Cal.  519,  this  Court  say: 
'*  The  right  of  the  Legislature  to  elect  and  control  the  State 
Printer,  cannot  be  defeated  by  any  inference  in  favor  of  the  ap-> 
pointing  power  of  the  Governor."  Again,  in  the  case  of  The 
People  on  the  relation  of  People  v.  Miener,  7  Cal.  519,  this  Court 
uses  this  language:  *'  It  would  seem  that  the  evident  intent  and 
whole  spirit  of  the  Constitution  of  the  State  was  to  limit  the 
patronage  of  the  Executive  within  very  narrow  bounds.  This 
is  seen  horn  the  fact  that  the  only  office  created  by  the  Consti- 
tution in  which  the  Executive  constitutes  any  part  of  the  ap- 
pointing power,  is  the  office  of  Secretary  of  State.  This  is  fur- 
ther shown  by  the  provisions  of  the  eighth  section  of  Article  Y, 
which  limits  the  duration  of  an  appointment  of  the  Governor, 
in  cases  of  vacancy,  to  the  next  election  by  the  people,  or  the 
next  session  of  the  Legislature,  except  when  a  different'  rule  is 
specially  provided  by  statute.  The  power  to  fill  vacancies  had 
to  be  vested  in  some  department  of  the  government,  and  the 
Constitution  was  compelled  to  vest  it  in  the  Executive,  because 
i^e  only  department  that  could  be  properly  and  efficiently 
charged  with  such  a  duty.  But  the  Constitution  carefully 
limited  this  power  to  fill  vacancies  for  the  time  only,  and  when 
the  appointing  power  for  the  whole  time  can  act,  the  appoint- 
ment of  the  Executive  for  the  time  being  ceases." 

If  the  Court  is  correct  in  its  former  opinions,  as  to  the  theoiy 
of  our  Constitution,  and  the  policy  which  it  was  the  intention 
of  its  framers  to  establish,  then  every  intendment  and  implica- 
tion of  law  would  be  in  favor  of  the  appointment  of  the  relator, 
unless  the  language  of  the  statute  under  which  the  defendant, 
claims  was  most  clear  and  explicit.      It  is  true,  that  the  lan- 
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guage  of  some  of  the  opmions  of  this  Court  would  seem  to  es- 
tabUsh  that  there  was  uo  difference  between  the  term  of  an  of- 
fice and  of  its  incunibent,  but  the  question  was  not  made  in  any 
former  case. 

Haying  thus  disposed  of  this  point,  we  will  now  consider  the 
first  proposition:  tnat  the  Oovemor  had  power  to  fill  the  office 
for  the  whole  term. 

The  appellant  contends  that,  under  the  third  article,  and  the 
sixth  section  of  the  eleventh  article  of  the  Constitution,  the  Leg- 
islature have  no  power  to  elect  an  incumbent  to  an  office.  The 
third  article  provides  for  the  distribution  of  the  powers  of  gov- 
ernment between  the  executive,  legislative  and  judicial  branches 
of  the  government,  and  forbids  &ose  charged  with  duties  be- 
longing to  one,  from  exercising  functions  appertaining  to  an- 
other department.  XJnd^r  this  provision,  it  is  urged  that  the 
Legislature  may  create  the  office,  but  cannot  elect  the  officer; 
that  it  would  be  exercising  power  belonging  to  the  execu- 
tive branch  of  *the  government,  or  to  the  people.  Un-  [16] 
happily  for  the  argument,  there  is  no  fourth  branch  of  the 
government  recognized  by  the  third  article  of  the  Constitution, 
which  is  represented  by  the  people,  and  if  there  is  any  encroach- 
ment upon  any  other  department,  it  must  be  upon  the  Execu- 
tive. 

The  power  to  fill  an  office  is  political,  and  this  power  is  exer- 
cised in  common  by  the  Legislatures,  the  Governors,  and  other 
executive  officers,  of  every  Btate  in  the  Union,  unless  it  has 
been  expressly  withdrawn  by  the  organic  law  of  the  State.  That 
it  has  not  been  by  our  Constitution,  there  can  be  no  doubt: 
first,  because  there  is  no  clause  that  would  warrant  such  a  con- 
Btniction,  and,  second,  because  there  are  several  that  would  for- 
bid it. 

But  it  is  said  that  this  power  is  taken  away  by  the  sixth  sec- 
tion of  the  eleventh  article,  which  provides  that  "all  officers, 
whose  election  or  appointment  is  not  provided  for  by  this  Con- 
stitution, and  all  officers  whose  offices  may  hereafter  be  created 
by  law,  shall  be  elected  by  the  people,  or  appointed,  as  the  Leg- 
i^ture  may  direct."  Much  stress  is  laid  upon  the  word  ap- 
pointed, as  used  in  this  section.  This  is  mere  hypercriticism; 
the  former  decisions  of  this  Court  have  substantialy  settled  this 
point.  The  word  appoint  was  probably  used  as  a  more  compre- 
hensive term  to  convey  the  idea  of  a  mode  of  constituting  or 
designating  an  officer,  whether  by  election  or  otherwise.  In 
fact,  the  words  "elect  and  appoint"  seem  to  have  been  regarded 
as  synonymous  by  the  Convention. 

The  tlurd  section  of  the  sixth  article  requires  the  first  Legis- 
lature to  elect  Supreme  Judges,  and  the  fifth  section  of  the  same 
article  provides  that  the  District  Judges  shall  be  "appointed  by 
the  joint  vote  of  both  houses." 

It  would  be  useless  to  pursue  this  argument  further;  this 
power  has  been  always  exercised  by  the  Legislature,  and  never 
before  denied.    It  is  not  prohibited  by  the  Constitution,  and  ac- 
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cording  to  the  theory  and  spirit  of  onr  institations,  is  safer  when 
exercised  by  the  immediate  representatives  of  the  people,  than 
when  lodged  in  the  hands  of  iJie  Executive. 

From  tiie  foregoing,  our  conclusions  are:  first,  that  the  Gov- 
ernor had  no  power  to  appoint  for  the  full  term;  second,  that 
the  commission  of  the  defendant  expired  as  soon  as  the  Legis- 
lature elected  the  relator;  and,  third,  that  the  relator  is  entitled 
to  enter  upon,  and  discharge,  the  duties  of  the  ofiQce,.for  the 
full  term  of  two  years  from  the-  date-of  his-election. 

Judgment  affirmed. 

Burnett,  J. — I  concur  with  the  Chief  Justice  in  confirming 
the  decision  of  the  District  Court,  and  generally  in  the  positions 
taken  by  him.  In  any  view  that  can  be  taken  of  this  case,  I 
think  the  relator  entitled  to  the  office.  The  only  diffi- 
[17]  culty  with  *me  arises  from  the  language  of  the  twelfth 
section  of  the  Act  creating  the  asylum,  which  is  as  fol- 
lows: 

''  If  any  vacancy  shall  occur  in  the  office  of  resident-physician, 
such  a  vacancy  shall  be  filled  for  the  unexpired  term  by  appoint- 
ment of  the  Governor." 

The  phrase  "  any  vacancy,"  is  broad  and  general,  and  without 
any  express  restriction;  and  at  first  would  seem  to  embrace  ev- 
ery vacancy,  whether  occasioned  by  the  failure  of  the  appoint- 
ing power  to  act,  or  by  the  happening  of  some  event  after  the 
commencement,  and  before  the  termination  of  the  term.  When 
I  drew  up  the  opinion  in  the  case  of  People  v.  Mizner,  I  was 
under  the  impression  that  this  was  the  correct  construction. 
The  question  was  not  at  all  material  to  the  determination  of  that 
case,  and  therefore  did  not  receive  full  consideration.  But  in 
the  present  case,  it  becomes  material,  for  the  purpose  of  deter- 
mining when  the  term  of  the  relator  commenced. 

There  would  seem  to  be  no  doubt  of  the  power  of  the  Legisla- 
ture to  create  the  office,  to  designate  the  term,  and  the  mode  of 
filling  all  vacancies,  however  occasioned,  and  also  to  fix  the  du- 
ration of  the  appointment  to  fill  the  vacancy.  In  a  word,  the 
office  being  one  purely  of  legislative  creation,  the  Legislature 
had  full  power  over  the  entire  subject.  The  Legislature,  then, 
had  the  perfect  right  to  enact,  that  all  vacancies  in  this  office 
should  be  filled  by  the  Governor  for  the  unexpired  term;  and 
by  the  term,  I  understand  the  period  of  two  years,  for  no  other 
tenti  is  mentioned  by  the  Act,  and  the  language  must  refer  to 
the  term  as  defined  by  the  Act  itself. 

The  whole  question  is  one  of  statutory  construction.  What 
did  the  Legislature  mean  by  the  word  vacancy,  as  used  in  the 
Act?  What  definition,  if  any,  had  the  Legislature  previously 
given  of  this  word? 

It  would  seem  that  there  are  only  three  classes  of  officers  cre- 
ated by  the  Constitution  and  statutes  of  this  State:  1.  When 
the  office  is  held  at  the  pleasure  of  the  appointing  power.  2. 
When  the  term  commences  upon  a  day  certain,  and  runs  for  a 
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definite  period.  8.  When  ihe  duration  of  an  office  is  desig- 
nated, but  the  commencement  of  the  term  is  dependent  upon  an 
event  that  may  or  may  not  happen  upon  a  particular  day. 

So  far  as  my  opportunities  for  examination  have  enabled  me 
to  judge,  this  classification  is  correct',  and  this  case  must  fall 
under  either  the  second  or  third  class. 

It  would  seem  to  be  true,  that  in  all  cases  where  it  was  in- 
tended that  the  term  of  the  office  should  run  independent  of  the 
incumbent,  that  a  day  certain  has  been  designated  when  the 
term  should  commence;  and  this,  taken  in  connection  with  the 
prescribed  duration  of  the  term,  determines  the  period  of  its 
termination.  By  the  Constitution  of  the  State,  Judges  of  the 
Supreme  and  District  Courts,  hold  their  offices  from  a 
day,  and  for  a  term  ^certain.  And  by  the  provisions  of  [18] 
the  Act  concerning  offices  (Comp  laws,  239),  the  Clerk  of 
the  Supreme  Court,  Superintendent  of  Public  Instruction, 
county  judges,  clerks,  sheriffs,  coroners,  assessors,  treasurers, 
purveyors,  recorders,  and  district  attorneys,  all  hold  their  offices 
in  the  same  way.  But  the  Governor,  Secretary  of  State,  Comp- 
troller, Treasurer,  Attorney-General,  and  Survey or-Q^neral,  all 
hold  their  offices  for  a  given  period,  which  runs  from  the  time 
of  their  installation  in  office. 

If,  then,  the  Legislature,  in  reference  to  those  offices,  each 
term  of  which  was  to  be  of  the  same  duration,  and  each  to  com- 
mence running  from  the  same  period  of  time,  and  all  the  terms, 
except  the  first,  to  succeed  eadi  other  in  the  same  fixed  order, 
has  been  so  careful  as  to  specify  the  exact  day  for  their  com- 
mencement, it  would  seem  to  follow,  that  the  same  express 
designation  of  the  time  for  the  commencement  of  each  term  of 
this  office  would  have  been  made,  had  the  intention  been  the 
same.  But  there  is  no  specific  time  designated;  and  if,  notwith- 
standing this  fact,  we  hold  that  the  time  was  intended  to  be  fixed 
when  the  first  and  all  succeeding  terms  should  commence  run- 
ning, what  day  shall  we  assume  ? 

The  Act  creating  the  office  was  passed  on  the  17th  of  May, 
1853,  and  took  effect  from  and  after  its  passage.  The  office 
itself  was  then  in  existence  from  the  passage  of  the  Act,  and  if 
the  term  commenced  running  at  any  fixed  period,  that  period 
^as  tihe  day  when  the  Act  took  effect;  for  if  the  first  term  of  the 
office  did  not  commence  at  the  passage  of  the  Act,  but  upon  the 
nappening  of  some  subsequent  and  uncertain  event,  then  there 
yrsB  no  specific  period  for  its  commencement  intended  by  the 
Legislature.  If,  ihen,  the  commencement  of  the  first  term  was 
not  fixed,  but  was  made  dependent  upon  a  subsequent  event, 
uncertain  as  to  the  time  when  it  might  occur,  it  follows  that  the 
commencement  of  the  second,  and  all  succeeding  terms,  must 
depend  upon  the  recurrence  of  the  same  uncertain  event  The 
language  of  the  statute  applies  equally  to  the  duration  and  the 
commencement  of  all  the  terms;  and  as  the  same  duration  is 
designated  for  the  first  and  all  succeeding  terms,  so  the  same 
commencement  must  also  appertain  to  all.  The  statute  makes 
Voi^  Vin.— 2  17 
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no  diBtiBction  between  any  of  the  terms,  either  as  to  their  dura- 
tion or  commencement.  Whatever  rule,  therefore,  we  adopt 
for  the  first,  must  equally  apply  to  all  succeeding  terms.  The 
office,  from  the  tenor  of  the  Act,  was  intended  to  exist  for  an 
indefinite  time,  and  the  succession  of  many  terms  must  have 
been  contemplated. 

If,  then,  the  commencement  of  the  first  term  was  the  passage 
of  the  Act,  then  each  succeeding  term  would  commence  on  the 
same  day  of  the  same  month.  But  if  the  first  term  only  com- 
menced to  run  upon  the  happening  of  a  subsequent  event,  un- 
certain as  to  the  time  when  it  would  occjar,  then  each 
[19]  succeeding  term  *would  depend  for  its  commencement 
upon  the  happening  of  the  same  uncertain  event.  For 
example,  if  the  first  term  only  commenced  running  from  the 
election  of  Dr.  Reid  by  the  Ligislature,  then  the  commencement 
of  the  second  term  would  be  when  his  successor  should  be 
elected;  and  this  rule  applies  to  all  the  offices  of  the  State, 
falling  under  either  the  second  or  third  class.  The  terms  of  the 
offices  belonging  to  the  second  class  must  succeed  each  other  in 
a  regular  and  fixed  order,  while  the  terms  of  offices  of  the  third 
class  may  succeed  each  other  irregularly.  For  example,  each 
Governor  holds  his  office  for  two  years  from  the  time  of  his  in- 
stallation; and  then,  therefore,  the  commencement  of  the  term 
of  his  office  does  not  absolutely  depend  upon  the  time  when  the 
term  of  his  predecessors  commenced  to  run.  While  his  term 
of  office  may  not  commence  at  an  earlier  period  of  the  year,  it 
may  commence  later. 

11  the  first  term  commenced  running  either  at  the  date  of  the 
Act,  or  upon  the  adjournment  of  the  Legislature,  on  the  19th  of 
May,  1853,  then  any  appointment  that  the  Governor  could  make 
in  tiie  recess  of  the  Legislature,  and  before  the  election  of  Dr. 
Beid,  in  March,  1854,  must  have  been  for  the  unexpired  term. 
And  as  the  Governor,  under  the  Act,  had  the  sole  power  to  ap- 
point for  the  unexpired  term,  the  Legislature  had  no  power  to 
elect  Dr.  Beid  for  the  same  period. 

But  if  the  first  term  did  not  commence  to  run  until  the  elec- 
tion of  Dr.  Beid,  in  1854,  then  there  was  no  part  of  an  unexpired 
term  existing  before  that  election,  which  the  Governor  could  fill 
by  virtue  of  the  twelfth  section.  If,  then,  the  Executive  could 
fill  the  office  by  appointment,  between  the  date  of  the  Act,  and 
that  of  the  election  of  Dr.  Beid,  it  must  have  been  under  the 
provisions  of  the  eighth  section  of  the  fifth  article  of  the  Con- 
stitution. As  the  Executive  constituted  no  part  of  the  appoint- 
ing power  to  fill  this  office  for  the  whole  term,  and,  as  he 
constituted  the  sole  power  to  fill  vacancies,  it  follows  that  any 
appointment  he  could  have  made  before  the  election  of  Dr.  Beid, 
must  have  expired,  either  at  the  end  of  the  term,  or  at  the  end 
of  the  next  session  of  the  Legislature.  For  upon  any  theory 
we  may  please  to  adopt,  the  Governor  could  only  appoint  to  fill 
a  vacancy;  and  such  appointment  must  terminate,  either  at  the 
time  designated  by  the  Act,  or  by  the  Constitution, 
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If,  then,  we  take  the  theory  to  be  true,  that  the  term  did  not 
commence  to  run  until  the  election  of  Dr.  Beid,  it  is  clear,  that 
any  appointment  made  by  the  Governor  anterior  to  that  elec- 
tion, cotdd  not  have  been  made  under  the  twelfth  section  of 
the  Act.  And  from  the  same  premises  it  follows,  that  either 
there  was  no  vacancy  in  such  a  case,  and  the  Governor,  there- 
fore, had  no  power  to  fill  it,  or  there  may  be  a  vacancy  not  con- 
templated by  the  Act.  In  other  words,  the  vacancy  in  such 
case  was  a  vacancy  as  defined  by  the  Constitution,  and  not  by 
the  statute. 

*In  what  sense,  then,  did  the  Legislature  use  the  word  [20] 
vacancy?  It  is  certain  that,  whatever  vacancy  was  con- 
templated by  the  Act,  was  expressly  directed  to  be  filled  for  the 
unexpired  term,  by  the  appointment  of  the  Governor.  From 
this,  it  is  equally  certain,  that  the  term  must  be  running  before 
such  a  vacancy  could  exist;  and,  it  would  seem  also  certain,  that 
such  term  could  not  run  apart  from  the  officer,  unless  we  as- 
sume some  designated  day  upon  which  it  commenced. 

To  ascertain  the  meaning  of  a  writer,  in  the  use  of  a  certain 
term,  his  previous  definition  of  that  term,  if  he  has  given  one, 
vrill  be  very  strong,  if  not  conclusive  proof  of  the  sense  in  which 
he  uses  it.  So,  in  reference  to  the  sense  in  which  the  Legisla- 
ture may  employ  a  certain  term,  the  best  method  is  to  look  to 
the  sense  in  which  it  has  been  previously  employed  by  that  body. 
The  sense  of  the  term,  as  used  in  the  Constitution,  will  not  con- 
stitute so  good  an  index  to  the  intention  of  a  statute  as  the  usage 
of  the  Legislature  itself. 

In  the  Act  concerning  offices,  passed  April  28th,  1851,  article 
six,  section  thirty,  the  word  vacancy  has  received  a  legislative 
definition,  and  as  there  defined,  it  means  only  a  vacancy  occur- 
ring by  the  happening  of  some  event  during  the  term,  such,  for 
example,  as  death,  or  resigiiation.  So  far  as  I  have  been  able 
to  ascertain  the  fact,  this  is  the  only  sense  in  which  the  term 
was  ever  used  by  the  Legislature,  before  the  passage  of  the  Act 
creating  the  asylum. 

The  conclusion  is,  that  in  this  Act  the  term  vacancy  is  used  in 
the  same  sense  in  which  it  had  been  previously  employed  by  the 
Legislature.  By  the  Act,  it  was  made  the  duty  of  the  Legisla- 
ture to  elect  a  resident-physician,  and  it  seems  never  to  have 
entered  into  the  contemplation  of  that  body,  that  there  would 
bs  a  failure  to  elect  in  the  mode  prescribed,  and  for  that  reason 
no  provision  was  intended  to  be  made  for  such  contingency. 
There  being  no  provision  in  the  Act  itself  for  filling  such  a  va- 
cancy, the  eighth  section  of  the  fifth  article  of  the  Constitution 
will  apply,  and  under  its  express  provisions  the  commission 
granted  to  Langdon  must  have  expired  upon  the  adjournment 
of  the  last  Legislature.  Had  the  Legislature  elected  a  successor 
to  Dr.  Beid,  and  had  the  office  afterwards  become  vacant  during 
the  term,  and  the  vacancy  had  been  filled  by  the  appointment 
of  the  Governor,  such  appointment  would  have  been  for  the  un- 
expired term.     This  office,  I  think,  falls  under  the  third  class  I 
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have  mentioned;  and  the  term  never  runs  apart  from  the  officer, 
and  only  commences  running  from  the  date  of  his  election. 
And  under  the  Constitution  of  this  State,  there  may  be  a  va« 
cancy  in  an  office  before  the  particular  tenn  begins  to  run. 


[21]  *WEBSTER  v.  HAWORTH. 

EzECimoN  Saue,  Relzet  07  Pubchasbb. — Where  a  party  purchased  real  es- 
tate, at  an  execution  sale,  upon  the  faith  of  the  representations  of  the 
judgment-creditor,  that  his  judgment  was  the  first  on  the  property, 
when,  in  fact,  there  were  prior  incumbrances  on  it  of  more  tiian  its  value : 
Held,  that  the  purchaser  should  be  relieved,  and  the  judgment-creditor 
should  be  estopped  from  claiming  an  advantage  resulting  from  his  own 
misrepresentations. 

Idem.— It  makes  no  difference  whether  the  misrep^resentations  were  made 
willfully  or  ignorantly,  or  that  the  action  against  the  puchaser  was 
brought  in  the  name  of  the  sheriff. 

Idem. — Cayeat  £mptob. — Ordinarily,  the  maxim  of  caveat  emptor  applies  to 
judicial  sales,  but  it  has  many  limitations  and  exceptions. 

Attachment,  Amenomemt  of  Betitbn. — ^The  return  on  an  attachment  cannot 
bo  amended  so  as  to  postpone  the  rights  of  orediton  attaching  subse- 
quently, but  before  the  coUection. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  San  Joaquin. 

This  is  an  appeal  taken  by  the  defendant  from  a  judgment 
rendered  against  him  in  the  Court  below,  in  an  action  brought 
by  the  sheriff  of  San  Joaquin  County,  against  defendant  under 
the  two  hundred  and  twenty-fourth  and  two  hundred  and 
twenty-fifth  sections  of  the  Practice  Act,  to  recover  the  sum  of 
six  hundred  and  seventy-five  dollars — a  loss  alleged  to  have  been 
sustained  by  reason  of  defendant  refusing  to  pay  the  amount  bid 
by  him  for  certain  property  in  the  City  of  Stockton,  viz:  Lot  11, 
block  M,  west  of  Centre  Street,  with  tiie  improvements  thereon, 
at  sheriff's  sale  thereof,  under  an  execution  issued  from  the  Dis- 
trict Court  of  San  Joaquin  County  upon  a  certain  judgment 
therein  recovered  by  one  William  M.  Byer  in  a  certain  cause 
against  Adams  &  Co. 

Defendant,  upon  the  trial,  admitted  the  rendition  of  the  judg- 
ment in  the  case  of  Byer  v.  Adams  do  Co.,  the  levy  and  sale  un- 
der the  execution  issued  therein;  that  defendant  purchased  the 
same  at  such  sale,  and  subsequently  refused  to  pay  the  amount 
of  his  bid. 

That  he  had  notice  from  the  plaintiff  of  the  resale  of  said 
property;  that  said  property  was  resold,  and  that  the  difference 
in  the  price  at  the  (Afferent  sales  was  six  hundred  and  seventy- 
five  dollars,  but  contended  that  the  sheriff,  although  nominally 
plaintiff,  was  not  the  real  party  in  interest,  but  that  one  Wm.  M. 
Byer,  was,  at  the  time  of  the  sale  of  the  property  as  aforesaid, 
to  defendant,  the  real  party  in  interest;  that  said  Byer,  who  was 
the  owner  of  the  judgment,  under  which  the  sale  was  made,  was 
present  at  the  sale,  and  for  the  purpose  of  inducing  defendant 
to  purchase  the  same,   falsely  and  fraudulently  represented 
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that  the  judgment  under  which  the  property  was .  to  be  sold, 
was  the  nrst  and  paramount  lien,  attachment,  or  incumbrance 
upon  the  same,  and  that  if  defendant  would  purchase  the 
same,  he  would  thereby  acquire  a  full  and  unembarrassed  title 
thereto. 

*That  since  said  sale,  as  aforesaid,  defendant  had  dis-  [22] 
covered  the  representations  of  plaintiff  to  be  false  and 
untrue,  and  that  the  said  judgment  of  Eyer  v.  Adams  &  Go,^ 
was  not  the  first  or  paramount  lien  upon  the  said  property, 
but  that  it  was  an  inferior  one,  and  subject  to  other  liens, 
amounting  in  value  to  more  than  the  value  of  the  premises 
sold. 

^The  testimony  of  Hyer,  a  witness  on  the  part  of  the  defense, 
was  as  follows: 

"  I  asked  the  sheriff  how  the  property  was  to  be  sold.  He  re- 
ferred me  to  Doctor  Ryer.  I  asked  Doctor  R.  how  the  property 
was  to  be  sold,  and  if  his  lien  was  the  first  and  paramount  lien. 
He  told  me  that  it^  was;  that  he  had  discovered  the  property 
himself,  and  had  caused  the  first  attachment  to  be  levied  upon 
it,  and  that  all  he  wanted  was  to  get  his  money  out  of  it.  I  then 
said:  'So,  if  we  buy  under  the  execution,  we  will  obtain  a  title 
which  will  be  superior  to  any  lien,  judgment,  or  attachment, 
against  Adams  &,  Co.'  He  replied  that  we  would.  I  then  turned 
to  defendant,  Haworth,  and  told  him  that  he  might  bid  upon 
the  property,  and  if  it  was  not  as  Ryer  said,  he  would  not  be 
bound  by  ms  bid.  Defendant  bid  on  the  property  under  those 
representations.'' 

It  was  further  shown  that  on  the  18th  of  July,  1855,  Ryer 
commenced  suit  by  attachment  against  Adams  &  Co.,  but  the 
sheriff's  endorsement  upon  the  writ  which  was  filed  in  the  re- 
corder's office  on  the  29th  of  August,  1855,  showed  that  the 
levy  was  not  made  upon  the  premises  brought  in  by  Haworth,  to 
wit:  lot  11,  block  M.,  west  of  Centre  street,  but  upon  block 
11,  lot  N.,  west  of  Centre  street.  That  this  mistake  was  cor- 
rected by  the  order  of  the  Court  in  January,  1856,  but  that  in 
the  meantime,  various  judgments  had  been  rendered  against 
Adams  &,  Co.,  the  liens  of  which  held  the  property,  and  that,  in 
the  aggregate,  they  exceeded  the  value  of  the  property  bid  in 
by  Haworth. 

The  Court  below  found,  among  other  things,  that  the  repre- 
sentations of  Ryer  were  not  falsely  and  fraudulently  made,  and 
rendered  judgment  for  plaintiff  for  six  hundred  and  seventy^-five 
dollars,  and  costs,  from  which  this  appeal  was  taken. 

Wlnans  db  Eyer,  for  Appellant. 

The  attachment  of  Rver,  the  actual  plaintiff,  was  not  a  first 
and  paramount  lien  on  the  premises  sold.  It  was  no  lien  at  all 
on  them. 

1.  Because,  before  the  levying  of  the  said  attachment,  the 
premises  had  been  conveyed  from  Alvin  Adams,  the  admitted 
owner,  by  I.  C.  Woods,  his  attorney,  to  James  Birch,  to  whom 
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possession  was  delivered;  then  by  Birch  to  California 
[23]  Stage  Com-*pany,  to  whom  possession  was  delivered; 
then  by  California  Stage  Company  to  Dillon,  to  whom 
possefssion  was  delivered;  and  all  the  conveyances  had  been  re- 
corded, in  their  due  order,  in  the  office  of  county  recorder  of  San 
Joaquin  County. 

But  the  plaintiff  contends  that  the  levy  of  the  attachment  was 
valid,  because  the  power  of  attpmey  from  Adams  to  Woods  did 
not  appear  of  record. 

This  proposition  is  not  tenable.  Even  though  a  deed  prior  to 
the  levy  of  an  attachment  is  unrecorded,  yet,  if  possession  fol- 
lowed the  delivery  of  the  deed,  such  possession  is  implied  notice 
to  the  attaching  creditor,  and  as  effectual  a  public  notice  as  a 
registry,  and  an  attachment  levied  on  the  propert3%  ^  disregard 
of  such  notice,  creates  no  lien.    (Priest  v.  Eice,  1  Pick.  167.) 

2.  Because  the  attachment,  as  nled  in  the  recorder's  office,  did 
not  show  a  levy  upon  the  premises  in  question,  but  upon  other 
premises.  There  was  no  copy  filed  with  the  recorder,  contain- 
ing, or  together  with,  a  description  of  the  property  attached,  as 
required  by  section  one  hundred  and  twenty-five  of  the  Practice 
Act. 

An  attachment  is  in  derogation  of  the  common  law,  and  it  is 
to  be  executed  in  strict  accordance  vrith  the  statute.  (Moore  v. 
EamiUon,  2  Gil.  429;  27  Me.  449;  21  Pick.  197-199;  1  Tex.  17; 
20Vt.  612.) 

To  constitute  notice,  it  must  be  served  and  executed  in  the 
manner  pointed  out  by  law.  (Davenport  v.  Lacon,  17  Conn. 
278.) 

To  give  it  effect,  it  must  appear  affirmatively  that  the  statute 
has  been  complied  with.     (Cox  v.  Johnson,  12  Vt.  65.) 

The  statute  must  be  complied  with  by  a  proper  filing.  (Tarp- 
ley  V.  Homer,  9  Sme.  &  M.  310.) 

Courts  will  only  give  effect  to  the  return  of  officers  when  the 
intention  is  sufficiently  disclosed  by  the  language  used,  other- 
wise not.  {Hathaway  v.  Larrabee,  27  Me.  449;  LeBarron  Pui- 
nam  v.  HaU,  3  Pick.  445,  and  cases  there  cited;  KiUredge  v. 
Bellows,  7  N.  H.  399;  Sargeant  v.  Pearce,  2  Met.  80.) 

3.  T^e  rights  of  a  subsequently  attaching  creditor  will  not  be 
affected  by  the  amendment  of  a  mistake  in  the  first  attaching 
creditor's  writ,  though  appearing  manifestly  on  the  face  of  the 
writ  to  be  a  slip.  (Danielson  v.  Andrews,  1  Pick.  156;  Wills  v. 
Crocker,  1  Pick.  204;  l^airfield  v.  Baldvrin,  12  Pick.  385,  395.) 

Conceding  all  that  respondent  claims  in  his  brief,  viz.,  that  the 
doctrine  of  caveat  emptor  applies  to  purchasers  at  sheriffs'  sales, 
yet  this  sale  does  not  refer  to  cases  where  the  party,  on  whose 
behalf  the  sale  is  made,  and  who  alone  is  interested  therein, 
makes  representations  and  statements  that  the  tiUe  is  good,  when 
it  is  not.     In  such  cases,  another  and  higher  doctrine  of  the  law 

steps  in,  viz.,  tliat  ''no  man  can  take  advantage  of  his 
[24]      own  *wrong."    (Pichardr.  Sears,  6  Ad.  &  EL  469;  Gregg 

V.  WeUs,  10  Id.  90,  98.) 
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And  this  applies,  whether  the  misrepresentation  is  willful  or 
unintentional,  if  the  other  party  be  misled  or  injured  by  it.  (Har- 
rison V.  Buscoe,  15  Mees.  &  W.  231;  Broom's  lieading  Maxims, 
8  Ed.  1852,  p.  206;  2  Phillips  on  Evidence,  C.  and  H.  notes, 
200;  WeUand  Canal  Co.  v.  Hathaway,  8  Wend.  489;  Tufts  v. 
Hays,  5  N.  H.  463;  SwaHz  v.  Moore,  5  Serg.  &  R.  257  et  seq,; 
Gosling  v.  Bimie,  7  Bing.  339;  Stephens  v.  Baird,  9  Cow.  274; 
Wallis  V.  Truesdale,  6  Pick.  455;  HoUister  v.  Johnston,  4  Wend. 
642;  Den  v.  Oliver,  3  Hawks,  479.) 

The  misrepresentation  having  been  the  inducement  of  the 
other  party  to  act,  operates  by  way  of  estoppel  on  the  party  mis- 
representing, and  he  is  estopped  from  taking  advantage  of  his 
misrepresentations,  or  denying  the  truth  of  that  which  he  alleged 
to  be  true. 

Baine  &  Boulden,  for  Respondent. 

The  appellant  failed  to  show  that  the  represeptations  made  by 
Dr.  Ryer,  the  party  for  whose  benefit  the  lot  was  sold,  were 
made  with  a  fraudulent  intent,  as  matter  of  fact.  Nor  do  the 
representations  proven  amoiint  to  fraud  in  law.  There  was  no 
relation  of  confidence  and  trust  existing  between  the  parties. 
They  were  strangers  to  each  other,  in  person,  in  business,  and 
in  interest.  Haworth  acted  mainly  in  the  matter  by  his  attor- 
ney and  legal  adviser.  The  same  means  of  knowledge,  the  rec- 
ords, were  open  to  the  appellant  Haworth,  and  bis  legal  advi- 
ser, as  to  Dr.  Ryer.  It  was  gross  negligence,  in  the  appellant 
and  his  legal  ^adviser,  to  apply  to  a  doctor  of  medicine,  instead 
of  examining  the  records,  to  ascertain  the  condition  of  the  title 
to  the  property  he  was  about  to  purchase.  (See  1  Story's  Equity, 
5th  edition,  sees.  191-208,  Sec.  200  a;  Anderson  v.  Bennett,  5 
How.  Miss.  R.  167;  Bell  v.  Henderson,  6  Id.  313.) 

The  questions  of  title  to  the  lot  purchased,  and  priority  of 
liens,  cannot  be  inquired  into  in  this  suit.  The  rule  caveat  emptor 
applies  in  all  its  strictness,  in  sales  made  by  sheriffs.  (11  XJ.  S. 
Digest,  p.  213,  Sec.  37,  p.  214,  Sec.  48;  7  Id.  p.  249,  Sec.  85, 
p.  250,  Sec.  Ill;  2  Bailey  S.  C.  480.) 

But  Ryer's  attachment  was,  in  point  of  fact,  .the  first  attach- 
ment on  the  lot,  and  his  lien  attached  from  the  time  the  Sheriff 
entered  upon  the  land  for  the  purpose,  and  actually  posted  a 
copy  of  the  writ  on  the  land.  From  that  time  the  property  was 
retained  by  him,  to  answer  Ryer's  judgment.  (Pr .  Act,  See.  130.) 
The  filing  the  copy  of  the  vmt,  and  description  of  the  property 
attached,  in  the  recorder's  office,  and  the  subsequent  amend- 
ment, by  relation,  refer  to  the  first  act,  that  of  posting  the  writ 
upon  the  premises.  (Jackson  ex  dem.  De  Forest  v. 
*McMUchell,  3  Cow.  75.  For  the  amendment,  see  5  How-  [251 
ard,  173;  4  Sme.  &  M.  409.) 

Murray,  C.  J.^  delivered  the  opinion  of  the  Court- --Tebby,  J., 
concurring. 
This  action  was  brought  under  the  two  hundred  and  twenty- 
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fourth  and  two  hundred  and  twenty-fifth  sections  of  the  Practice 
Act,  for  an  alleged  loss  arising  from  the  refusal  of  the  defendant 
to  pay  for  certain  property  purchased  by  him  at  sheriff's  sale. 
The  answer  admits  the  facts  charged  in  the  declaration,  but 
alleges  that  the  defendant  was  induced  to  purchase,  through  the 
misrepresentation  of  Byer,  the  real  party  in  interest,  the  sheriff 
being  only  a  nominal  party.  The  testimony  shows  that  the 
property  in  question  was  sold  at  sheriff's  sale  to  satisfy  a  judg- 
ment of  Ryer;  that  immediately  before  the  sale  took  place,  the 
defendant,  throufi^h  his  attorney,  inquired  of  Byer,  who  was 
present,  whether  his  judgment  was  the  oldest  lien  on  the  land, 
and  whether  the  purchaser  at  the  sale  would  obtain  a  clear  title 
to  the  same,  free  from  all  incumbrances.  Byer  replied  that  his 
was  the  oldest  attachment  and  judgment,  and  that  the  purchaser 
would  take  the  property  clear  of  all  charge  or  incumbrance. 
Upon  the  faith  of  these  representations,  the  defendant  pur- 
chased; afterward,  it  turned  out  that  Byer's  judgment  was  not, 
in  point  of  fact,  the  oldest  lien  upon  the  lot  sold,  and  that  there 
were  incumbrances  upon  it  to  more  than  twice  its  value.  Byer^s 
attachment  was  levied  on  the  18th  of  July,  1856.  The  one  hun- 
dred and  twenty-fifth  section  of  the  Practice  Act  provides  that 
real  property  shall  be  attached  by  leaving  a  copy  of  tiie  writ 
with  the  occupant  thereof,  and  filing  a  copy,  together  with  a 
description  of  the  property  attached,  with  the  recorder  of  the 
county. 

The  return  of  the  sheriff,  filed  in  recorder's  ofiSce,  shows  that 
the  attachment  was  levied  on  lot  eleven,  in  block  N,  and  not  lot 
eleven,  in  block  M.  This  was  afterwards  corrected  on  applica- 
tion to  the  District  Court,  but  before  the  correction  was  made 
other  attachments  had  intervened. 

It  will  hardly  be  necessary  to  enter  into  any  argument  to  show 
that  the  first  attachment  could  not  bind  property  not  described 
in  the  return  of  the  officer,  and  that  the  subsequent  attaching 
creditors  were  not  postponed  to  the  satisfaction  of  Byer's  judg- 
ment. The  case,  then,  turns  upon  the  question  whether  Byer  is 
estopped  by  his  declarations  and  representations  made  to  Hyer, 
the  attorney  of  the  defendant. 

In  this  view  of  the  case,  it  is  immaterial  whether  Byer  made 
such  representations,  knowing  Uiem  to  be  false,  or  whether  he 
was  ignorant  of  the  facts  altogether.  (1  Story's  Eq.  Jur.  Sec. 
193.)  It  is  sufficient,  if  they  were  untrue,  and  at  the  same  time 
a  material  inducement  to  the  purchase,  and  that  the  de- 
[26]  fendant  acted  *on  the  faith  of  them,  which  is  indubitably 
true.  It  is  said  that  the  maxim  '^  caveat  emp^pr"  applies 
to  judicial  sales,  and  that  the  defendant  cannot  avail  himself  of 
the  misrepresentations  of  the  plaintiff,  as  he  had  access  to  the 
records  of  the  coimty,  and  might  have  informed  himself  upon 
the  subject.  Grant  that  the  maxim  caveaJt  emptor  applies  to 
sheriffs'  sales,  it  has  never  been  carried  to  the  extent  that  such  a 
sale  could  not  be  impeached  on  the  ground  of  fraud  or  misrepre- 
sentation.   The  maxim  only  applies  thus  far,  that  the  purchaser 
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is  Buppofied  to  know  what  he  is  buying,  and  does  so  at  his  own 
lisk.  But  this  presumptiim  may  be  oTercome  by  actq^il  evidence 
of  fraud,  or  it  may  be  shown  that  in  f aot  the  part^  did  not  know 
the  condition  of  the  thing  purchased,  and  was  induced  to  buy 
upon  the  faith  of  repsesentations  made  by  those  who,  by 
their  peculiar  relations  to  the  subject,  where  supposed  to  he 
thoroughly  acquainted  with  it.  The  fact  that  the  defendant 
might  have  examined  the  public  records  does  not  alter  the  case. 
Before  such  an  examination  could  have  been  had,  the  sale  would 
have  been  over,  and  he  would  have  lost  the  opportunity  of  the 
purchase.  If,  under  these  circumstances,  he  applied  to  the 
judgment^reditor  for  information,  and,  acting  upon  that  in- 
formation, was  misled  to  his  prejudice,  he  should  be  relieved, 
and  the  actual  party  in  interest  estopped  from  claiming  an  ad- 
vantage, resulting  from  his  own  misrepresentations  of  facts, 
whether  willfully  or  ignorantly  made. 
Judgment  reversed,  and  cause  remanded. 


ANTHONY  V.  DXJNLAP. 

ilHTDHGiiON,  voT  TO  Bbibaih  0<m)bdxmatb  Tbibdnaxa. — OotiTts  havd  no 

power  to  interfere  with  the  jadgments  and  decreea  of  other  Courts  of 

concurrent  jariediction. 
iIi>BH. — Whsn  Allowed.— The  only  case  in  which  it  will  be  allowed,  is 

where  the  Court  in  which  the  action  is  pending,  is  unable  by  reason  of 

its  jorisdiotion,  to  afford  the  relief  sought.  . 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
Ootmty  of  Tuolumne. 

Paul  B.  Anthony  filed  a  bill  in  the  Court  below,  for  the  pur- 
pose of  perpetually  enjoining  all  proceedings  on  a  ^'udgment  re- 
covered against  him  in  the  District  Court  of  the  Sixth  Judicial 
District,  by  the  defendant;  alleging  that  he  had  no  notice 
thereof,  etc.  Defendant  demurred  to  the  bill,  which  was  sus- 
tained, and  final  judgment  entered  for  defendant,  from  which, 
plaintiff  took  this  appeal. 

H,  P.  Barber,  for  Appellant. 

Bobert  F.  Morrison^  for  Respondent. 

♦Murray,  C.  J.,  delivered  the  opinion  of  the  Court —  [27] 
Burnett,  J.,  concurring. 

This  was  a  bill  in  equity  filed  in  the  Fifth  District  Court,  to 
enjoin  the  execution  of  a  judgment  obtained  in  the  Sixth  Dis- 
trict. 

We  have  before  decided,  that  one  Court  had  no  power  to  in- 
terfere with  the  judgments  and  decrees  of  another  Court  of 

1.  Approved  Uhlf elder  y.  Levy,  9  Cal.  614;  CrwiU»  v.  DmiM,  87  C$1,  9e»;  Ptotto  y.  nmOer, 
n  WU.  4.40. 
SCO  JfeeoUe  Y.  Kttumer,  pott  66;  Chipman  y.  Ribbardt  pott  368. 
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concurrent  juriBdiction.  The  only  case  in  which  it  will  be  al- 
lowed, is  where  the  Court  in  which  the  action  or  preceeding  is 
pending,  is  unable  bj  reason  of  its  jurisdiction  to  afford  the  re- 
uef  sought.  Any  other  rule  would  lead  to  inextricable  confu- 
sion. 
Judgment  affirmed. 


GOODALE  V.  SCANNELL. 

Heplkvtk,  Eenoppki^  of  Ci.AiXAirr.-*To  estop  a  party  from  claiming  goods  as 
against  the  creditor  of  a  third  party,  it  must  appear  that  he  stat^  to  the 
creditor  himself  that  he  had  sold  the  article  to  a  third  party,  and  that 
the  creditor  parted  with  some  right,  ar  advantage,  on  the  £aith  of  the  in- 
formation. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

Samuel  P.  Goodale  brought  this  action  to  recover  of  the  de- 
fendant, as  sheriff,  6ne  hundrel  and  fourteen  barrels  of  sug|r, 
or  their  value.  The  defendant  justified  the  taking,  under  exe- 
cution process,  against  one  George  Frank.  On  the  trial,  it  ap- 
peared that  in  September,  1856,  the  plaintiff  Goodale  being  the 
owner  of  a  lot  of  China  sugar,  in  mats,  made  a  certain  contract 
with  Frank,  under  which  the  sugar  was  delivered  to  him.  The 
evidence  as  to  whether  the  contract  amounted  to  a  sale  or  not, 
was  conflicting.  The  substance  of  the  testimony  is,  that  Good- 
ale delivered  the  sugar  to  Frank,  under  a  contract  that  Frank 
was  to  repack  it  in  barrels,  mix  it  with  molasses,  so  as  to  change 
its  character,  and  account  to  the  plaintiff  for  the  original  arti- 
cle at  nine  and  one  half  cents  a  pound,  and  all  over  that  sum  to 
be  divided  between  Frank  and  Goodale.  Goodale  gave  out  that 
he  had  sold  the  sugar,  and  did  not  wish  it  known  that  he  was 
interested  in  it.  The  Court  below,  sitting  as  a  jury,  found  that 
plaintiff  had  never  sold  the  sugar,  and  thereupon  rendered 
judgment  against  defendant  for  the  return  thereof,  or  for  its 
value.  Defendant  moved  for  a  new  trial,  which,  hemg  denied, 
he  appealed. 

Janes,  Lake  db  Boyd, -tor  Appellant* 

We  insist  that  this  contract  was,  in  effect,  a  sale  of  the  sugar 
to  Frank. 

The  defendant's  counsel  asked  the  Court  to  rule,  as  a 
[28]      matter  of  '^'law,  that  if  the  plaintiff  gave  out  to  the  pub- 
lic, that  he  had  sold  the  sugar  to  Frank,  and  gave  over  to 
him  the  possession,  then,  as  to  Frank's  creditors,  it  was  his 
property,  and  subject  to  be  levied  upon  and  seized  for  Frank's 
debts. 
The  Court  refused  so  to  rule,  and  the  defendant  excepted. 
To  determine  whether  this  was  error,  it  is  only  necessary  to 
ascertain,  whether,  in  case  the  cause  had  been  tried  by  a  jury, 
it  would  have  been  error  for  the  judge  to  refuse  an  instruction, 
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embodying  the  above  rule  of  law.  {Griswold  v.  Sharp,  2  Cal. 
23.) 

We  submit,  that  a  refusal  so  to  charge,  would  have  been  clear- 
ly erroneous. 

The  evidence  shows,  (though  it  is  enough  for  our  purpose  if  it 
tends  to  show,)  that  Goodale  gave  out  that  he  did  not  own  the 
sugar;  that  he  had  sold  it. 

The  business  connected  with  transforming  it  was  done  in 
Frank's  name.  After  it  was  repacked,  it  was  stowed  at  the 
warehouse  in  Frank's  name.  Goodale  kept  his  interest  in  the 
affair  intentionally  secret;  no  one  knew  or  suspected  that  he  was 
a  secret  partner  or  owner,  till  other  creditors  of  Frank  sought 
to  make  their  debts  out  of  the  property;  the  possession  and  ap- 
parent ownership  of  which,  by  Frank,*  had  been  the  means  of 
his  obtaining  the  credit. 

The  law  wiU  not  permit  a  person  to  vest  the  possession  of  his 
property  in  another,  together  with  all  the  indicia  of  title;  to  dis- 
claim any  interest  in  it,  and,  when  a  credit  is  obtained  on  the 
supposed  ownership  of  the  person  in  possession,  to  step  for- 
ward and  reclaim  the  property. 

(7.  E,  S.  Williams,  for  Respondent. 

The  contract  under  which  the  sugar  was  delivered,  by  the 
plaintiff,  was  clear  and  explicit,  and  cannot  be  tortured  into  a 
sale;  and  there  is  no  conflict  of  evidence  upon  the  subject. 

A  Judge  cannot  he  required,  even  on  a  jury  trial,  to  charge 
upon  an  abstract  question  of  law,  however  correctly  stated, 
which  is  not  based  upon  evidence  suf&cient  to  sustain  a  verdict. 

Here  there  was  no  evidence  to  sustain  a  finding,  that  he  "gave 
out  to  the  public,"  as  stated  in  the  request  of  the  defendant. 
(Mamfield  v.  Wheeler,  23  Wend.  R.  79;  3  Barb.  583;  9  Cow.  208; 
2  Hill.  205;  1  Cranch  308-318;  17  Barb.  588-552;  5  Mon.  280- 
282.) 

To  make  it  material,  there  must  be  either  estoppel  in  pais,  or 
fraud.  To  estop  the  plaintiff  from  asserting  his  property  in  the 
goods,  it  must  appear  that  the  statement  relied  on  was  commu- 
nicated to  the  creditor  who  seized  the  goods,  and  that  he  parted 
with  something  on  the  faith  of  the  infonnation. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court— Bttrnett, 
J.,  concurring. 

♦This  was  an  action  to  recover  a  quantity  of  sugar,  [29] 
which  had  been  seized  on  execution,  as  the  property  of 
one  Frank.  The  defendant  contended,  on  the  .trial,  that  the 
property  belonged  to  Frank,  the  defendant  in  execution,  and  not 
the  present  plaintiff.  The  Court,  sitting  as  a  jury,  found  that 
the  sugar  was  the  property  of  the  plaintiff,  and  that  he  had 
never  sold  the  same  to  Frank.  This  is  conclusive  upon  the 
point,  and  will  not  be  reviewed  by  us,  as  the  evidence  was 
conflicting. 

The  appellants  contend  that  the  Court  erred  in  refusing  to 
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decide,  as  a  matter  of  law,  "that  if  the  plaintiff  gave  out  to  the 
public  that  he  had  sold  the  sugar  to  Frank,  and  gave  to  him  the 
possession,  then,  a?  to  Frank's  creditors,  it  was  his  property, 
and  subject  to  be  levied  upon  and  seized  for  his  debts." 

This  instruction  was  properly  refused,  because  there  was 
no  evidence  to  warrant  it.  To  estop  the  plaintiff,  it  should  ap« 
pear  that  his  declarations  were  conununicated  to  the  creditor, 
who  seized  the  goods,  and  that  he  parted  with  some  right  or 
advantage,  on  the  faith  of  the  information.  Not  only  is  this 
fact  not  shown,  but  the  defendant  has  failed  to  show  that  the 
plaintiff  ever  made  any  statement  on  the  subjeoi. 

Judgment  firmed . 


PEOPLE  V.  cmSHOLM. 

1  ExsounoN  Lbvt  a  Satzbfagtion  of  JuDaiizin*.— A  lory  under  exeontion, 
on  sufficient  property  to  satisfy  it,  is  a  satisfaction  o£  the  judgment. 

Idem. — Sahsfaction  ot  Mobioaos. — Where  a  judgment  is  rendered  against 
A.  and  his  sureties,  and  A.  and  a  portion  of  his  sureties,  in  order  to  se- 
eure  the  payment  of  said  judgment,  mortgage  their  property,  subsequent 
to  which  an  execution  under  the  jud^ent  is  levied  upon  sufficient 
property  of  B.,  a  surety  not  joining  in  the  mortgage,  to  satisfy  the 
judgment,  and  afterwards  is  voluntaurily  released:  Held,  that  no  action 
can  be  maiutained  ou  the  mortgage,  for  the  levy  satisfyinff  the  judg- 
ment, the  mortgage,  as  an  incident  thereto,  must  also  be  thereby 
satisfied. 

Idem. — Obuqation  not  Bkviybd  bt  Belbabb  ov  Pbopjebtt. — ^The  voluntary 
release  of  the  property  levied  on  by  the  plaintiff  in  execution,  eoxdd  not 
revive  the  obhgation  on  the  mortgage  given  to  secure  the  judgment. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Yolo. 

The  State  of  California,  on  the  28th  of  December,  1854,  re- 
covered judgment  in  the  Court  below  against  Alex.  Chisholm 
and  his  sureties,  Van  Arnam,  Tufts,  Myrick,  and  Webb,  for  the 
sum  of  one  thousand  nine  hundred  and  ninety-two  dollars  and 
filfi^-nine  cents.  On  the  27th  of  March,  1855,  A.  Chisholm,  A.  J. 
Chisholm,  and  C.  Chisholm,  mortgaged  a  farm  in  Yolo  county  to 
the  State  of  California,  for  the  purpose  of  securing  the  payment 

of  the  judgment  aforesaid.  This  was  an  action  to  fore- 
[30]      close  the  mortgage,  to  which  the  defendants  "^answered, 

and  on  the  trial  thereof  proved  that  between  the  time  of 
the  execution  of  the  mortgage  and  the  commencement  of  this 
suit,  the  State,  as  plaintiff,  had  collected,  by  means  of  a  levy 
under  the  judgment  on  the  property  of  A.  Chisholm,  and  a  sole 
thereunder,  the  sum  of  two  hundred  and  ninety-nine  dollars, 
and  that  between  the  same  periods  of  time,  the  State,  as  plaint- 
iff, Qaused  another  writ  of  execution  to  issue  from  the  judgment, 
and  to  be  levied  upon  property  of  Van  Arnam,  of  the  value 
of  eighteen  himdred  dollars,  which  said  property  was,  subse- 
quent to  levy,  released  therefrom,  in  the  language  of  the  agreed 
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statement,  '*by  the  operation  of  the  statute  releasing  said  John 
Van  Arnam  from  all  liability  upon  the  said  judgment,  and  upon 
the  order  of  this  Ooiirt"  (the  Court  below).  The  etatute  releas- 
ing John  Van  Arnam  was  passed  in  the  year  1856.  The  Court 
below  rendered  a  judgment  of  foreclosure  in  favor  of  plaintiff, 
from  which  the  defendants  appealed. 

Baioie  &  OriffUhSf  for  Appellants. 

Appellants  allege  as  errors  of  the  Court  below,  that  the  Court 
erred  in  decreeing  a  judgment  of  foreclosure,  upon  the  grounds: 
iFirst,  That  the  mortgage  being  a  secondary  liability  for  the 
payment  of  the  judgment  on  said  bond,  the  prior  levy  upon  the 
property  of  the  original  judgment  debtors,  was  a  release  of  those 
secondmly  liable. 

Second,  The  passage  of  the  statute  of  March  1st,  1856,  relea9- 
ing  John  Van  Arnam,  one  of  the  principal  obligors,  was  a  dis- 
charge of  those  secondarily  liable. 

Third,  The  State  of  CaUfomia  cannot  by  law  be  a  party  to  a 
mortgage,  or  seek  the  sale  of  property  under  a  decree  of  fore- 
closure. 

No  brief  on  file  for  Respondent. 

Mtjbbay,  C.  J.y  delivered  the  opinion  of  the  Court-— 'Bitbsmt, 
J.,  concurring. 

The  levy  upon  the  property  of  Van  Arnam,  was  a  satisfaction 
of  the  original  judgment  against  Alexander  Chisholm  and  his 
sureties.  "A  levy  under  an  execution  on  property  sufficient  to 
satisfy  the  same,  is  a  satisfaction  of  the  judgment."  {Mickles  v. 
Easkin,  11  Wendell.)  The  mortgage  sought  to  be  foreclosed, 
being  given  as  a  security  for  the  judgment,  and  therefore  a  mere 
incident,  must  fall  with  it.  This  consequence  cannot  be  avoided 
by  the  Act  of  1856,  releasing  Van  Arnam  from  all  liability  as 
surety  of  Alexander  Chisholm. 

The  voluntary  release  of  the  property,  by  the  plaintiff  in  exe- 
cution^ could  not  revive  a  coUateml  liability  upon  the  part  of 
the  defendants,  which  had  already  been  discharged  by  operation 
of  law. 

Judgment  revoxsed,  and  bill  dismissed. 


*OSBORN  V.  HENDBICKSON.*  [31] 

iJttsgmrst,  Intjhjmt  on.— a  jadgment  rendered  for  use.  and  oocnpatioii 
shoald  not  draw  any  interest  whatever. 

sBiLi<  07  SAiiB,  HOW  Altsbed. — Parol  evidence  is  inadmissible  to  show  that 
a  bill  of  sale  included  property  not  described  therein.  Where  a  bill  of 
sale  •■  iA  defective  in  such  particular,  it  can  only  be  altered  by  a  direot 
proceeding  in  chancery  for  the  pnrpose  of  reforming  it 

*SBme  case,  6  Cal.  175;  7  Cal.  383. 
1.  Dlttini^hed  Burker.  Carrnthers,  31  CaL  471. 

3.  Approved,  parol  evidence  not  admiaiible  to  vazy  written  iDStmment,  Boggt  v.  Merced 
if.  Co.,  U  Cal.  307. 
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Plkadino — AFFnutfATiTE  Matteb  in  Answeb  to  be  Pboyed. — Afl^mative  mat- 
ter alleged  by  defendant  in  his  answer,  must  be  proved. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
County  of  San  Francisco. 

The  facts  involved  in  this  appeal  are  sufficiently  explained  in 
the  opinion  of  the  Courts  taken  in  connection  with  those  stated 
in  the  former  report  of  this  case,  to  be  found  in  7  Cal.  282. 

D.  0,  Shattuck  and  E.  L,  B.  BrooJc&y  for  Appellant 
N.  K,  Oshomy  for  Respondent. 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court — Tebby,  J., 
concurring. 

•  This  case  was  before  this  Court  at  the  last  January  Torm, 
when  the  judgment  of  the  Court  below  was  reversed,  and  that 
Court  "directed  to  render  judgment  for  tbe  plaintiff  for  the 
amount  claimed  in  the  complaint,  and  not  denied  in  the  answer." 
The  amount  claimed  in  the  complaint  was  six  hundred  and 
seventy-six  dollars  and  sixty-seven  cents,  and  seventy-seven  dol- 
lars and  five  cents  interest.  Upon  receiving  the  remittUur,  the 
Superior  Court  of  San  Francisco  rendered  judgment  for  the 
sum  of  seven  hundred  and  ninety-five  dollars,  being  the  sum 
claimed,  and  interest  at  ten  per  cent,  per  annum,  from  July  1, 
1855,  to  the  date  of  the  judgment.  From  this  judgment  the 
defendant  appeals. 

The  present  learned  counsel  of  the  defendant,  who  was  not 
the  original  attorney  who  drew  up  the  answer,  insists  that  the 
Superior  Court  mistook  the  opinion  of  this  Court,  "because 
the  veiy  foundation  of  plaintiff's  claim  is  denied,  to  -wit:  that 
the  plaintiff  was  the  owner  of  the  house."  He  elsewhere  as* 
sumes  that  the  answer  presents  two  issues: 

1.  That  the  plaintiff  was  not  the  owner  of  the  house. 

2.  That  he  had  received  full  pay  for  its  use. 

The  plaintiff  alleges  in  his  complaint  that  he,  "  on  the  first 
day  of  July,  1865,  and  for  five  months  prior  thereto,  was  the 
owner  of  a  certain  house,  etc.,"  and  that  the  defendant  pretends 
to  meet  this  allegation  by  denying  "  that  the  said  plaintiff  from 
the  first  day  of  July,  1855,  and  for  a  long  time  thereafter,  to 
wit:  five  months,  was  the  owner,"  of  the  premises  men- 
[32]  tioned.  This  frivo-'^'lous  and  evasive  answer  seems  to 
nave  misled  the  present  counsel  of  defendant,  and  hence 
his  brief  is  predicated  upon  a  mistaken  state  of  the  pleadings. 
The  complaint  having  been  verified  by  affidavit,  and  there  being 
no  denial  either  of  the  ownership  of  the  house  during  the  period 
stated,  or  of  the  occupancy  of  the  premises  by  the  defendant, 
there  was,  in  fact,  no  denial  of  the  amount  claimed  for  the  use 
and  occupation  of  the  premises. 

The  allegation  that  plaintiff  had  "  disposed  of  his  claim  for 
any  and  all  rents  to  Cohen,"  and  also  the  general  allegation  of 
payment,  were  simply  affirmative  statements,  which  the  defend- 
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ant  was  bound  to  prove.  The  only  proof  offered  was  that  which 
'was  decided  by  this  Court  to  have  been  illegal.  There  being, 
then,  no  evidence  to  sustain  the  affirmative  allegations  of  the 
defense,  the  plaintiff  was  entitled  to  judgment.  We  could  not 
see  how  the  defendant  could  strengthen  lus  defense,  and,  there- 
fore, could  not  see  any  necessity  for  a  new  trial.  If,  however, 
the  defendant  had  independent  proof  of  payment,  which  he 
failed  to  introduce  on  the  former  trial,  he  should  have  applied 
for  a  modification  of  the  judgment,  within  the  ten  days  allowed 
by  the  rules  of  this  Court.  Upon  a  proper  showing  that  such 
evidence  existed,  and  a  good  excuse  for  not  having  introduced 
it,  this  Court  would  have  modified  the  judgment,  and  allowed  a 
new  trial  in  the  Court  below. 

We  are  also  asked  to  review  our  former  decision,  and  to  cor- 
rect the  same,  if  found  erroneous.  It  would  only  be  where 
there  was  undoubted  error,  that  we  could  review  and  correct  a 
former  decision.  But  we  can  see  no  error  in  that  decision. 
Cohen  was  treated  as  a  purchaser,  and  not  as  the  agent  of  de- 
fendant. Not  only  was  Cohen  permitted  by  defendant  to  hbld 
himself  out  to  plaintiff  as  acting  for  himself,  but  the  defendant, 
in  his  answer,  alleges  a  sale  of  the  rents  from  plaintiff  to 
Cohen.  As  a  purchaser,  Cohen  could  not  make  payment  as  the 
a^ent  of  defendant.  Treating  Cohen  as  a  purchaser,  the  ques- 
tion was,  simply,  what  did  he  purchase  ?  The  writings  stated  so 
much,  and  the  parol  proof  stated  that  much,  and  something  in 
addition.  The  question  was,  not  whether  the  consideration 
could  be  inquired  into,  but  whether  the  sale  included  a  matter 
not  described  in  the  bill  of  sale.  Parol  evidence  could  not  add 
to  the  writing  a  description  of  property  not  embraced  in  it.  If 
the  bill  of  sale  was  defective  in  this  particular,  the  party  should 
have  instituted  a  direct  proceeding  to  reform  the  instrument. 
It  was  too  late  to  reform  the  same  upon  the  trial.  The  plaint- 
iff could  not  be  expected  to  meet  such  a  state  of  proof,  except 
in  a  direct  proceeding  for  that  explicit  purpose.  And  it  is  too 
late  to  call  upon  this  Court  now  to  open  the  case,  so  as  to  per- 
mit the  institution  of  such  a  proceeding.  If  the  amount  was 
very  large,  and  the  circumstances  peculiar,  this  Court  might, 
perhaps,  permit  it  to  be  done. 

There  is  one  question,  however,  in  regard  to  which  we 
think  *the  counsel  for  the  defendant  is  correct.  The  [33] 
judgment  of  the  Court  below  was  for  the  amount 
claimed,  and  also  for  interest.  The  statute  of  April  13,  1850, 
(Comp.  Law,  109,)  allows  interest  in  certain  specified  cases; 
upon  examination  of  the  statute,  it  will  be  found  that  the  pres- 
ent action  for  use  and  occupation  is  not  included  in  the  cases 
mentioned. 

The  judgment  of  the  Court  below  is,  therefore,  reversed,  with 
costs,  and  that  Court  will  render  judgment  for  plaintiff  for  six 
hundred  and  seventy-six  dollars  and  sixty-seven  cents,  and  his 
costs;  the  plaintiff,  however,  paying  the  costs  occasioned  by 
this  appeal. 
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CUNNINGHAM  et  al  v.  HOPKINS. 

UKDiBTAXnra  on  Afpeazi,  Amshduemt  or.^Where  a  motion  is  made  in  tho 
District  Conrt  to  dismiss  an  appeal,  on  the  ground  that  the  undertaking 
filed  is  insufficient,  and  before  the  determination  thereof  the  other  party 
offers  to  amend  his  undertaking:  BM^  that  it  is  error  to  refuse  to  al- 
low him  BO  to  do. 

Appeal  from  the  Coiinty  Court  of  Amador  County. 

Action  to  recover  a  mining-claim  by  plaintiflls,  Cunningham 
and  Mears,  before  a  justice  of  the  peace.  Judgment  for  de- 
fendant. Plaintiffs  appeal  to  the  County  Court.  Defendant 
moves  for  a  dismissal  of  the  appeal,  on  the  grotmd  that  the 
undertaking  of  plaintiffs  is  bad.  Plaintiffs  then  offer  to  file  a 
good  one.  Afterward,  the  Court  refuses  permission,  and  en- 
ters judgment  of  dismissal,  from  which  plaintiffs  appeal  to  iJiis 
Court. 

Bobinson,  BeaUy  &  Botts,  for  Appellants 
Smith  S  Hardy,  for  Bespondent. 

Bttbxett,  J.,  delivered  the  opinion  of  the  Court — ^Mubbax,  C. 
J.,  concurring. 

The  plaintiffs  brought  this  action  before  a  justice  of  the  peace, 
when  judgment  was  given  against  them  for  costs,  from  which 
they  appealed  to  the  County  Court.  The  appeal  was  dismissed 
upon  the  ground  that  the  undertaking  was  insufficient,  and 
plaintiff  appealed  to  this  Court. 

In  the  late  case  of  Bryan  v.  Berry  (6  Cal.  394),  we  held  that 
'*  where  a  mere  defective  undertaking  has  been  bona  fide  given, 
and  the  appellant  will  file  a  good  one  before  the  case  is  sub- 
mitted, tins  Court  will  allow  him  to  do  so."  .      * 

In  tlxis  case,  the  plaintiffe  offered  to  amend  the  bond  before 
the  motion  to  dismiss  was  determined,  and  they  should  hava 
been  permitted  to  do  so. 

Judgment  reversed,  and  cause  remanded. 


[34]  *EICKETT  et  al  v,  JOHNSON  et  al. 

1  Injunction,  not  to  BBSrsAnf  Covbub  of  Go-obdznate  JubisdzotioNv— One 
District  Court  cannot,  by  injanotion,  restrain  the  execution  of  the  or- 
ders or  decrees  of  another  Court  of  co-ordinate  jurisdiction. 

Idxx.— Belief,  whsbb  OBTAZNABiiB. — ^The  Court  in  which  the  objection- 
able order  or  decree  exists,  is  the  one  to  apply  to  for  relief. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  defendant,  Johnson,  filed  his  complaint  in  the  Fourth 
District  Court,  to  enforce  the  specific  performance  of  an  agree* 
ment  executed  by  defendant  John  H.  Bickett,  for  the  conveyance 
of  land.     The  suit  was  defended  by  Biokett,  and  a  decree  ren- 

1.  died  Betalk r.  Kraemtr^pottlU  ChipmtmY.  Hibbard,po*i  371;  Phelan  y.  SiHith,j>09t. 
581;  Gorham  v.  Toomey,  9  Cal.  77;  Uhlf elder  ▼.  Levy,  Id.  614;  Pixleg  v.  Htiqgim,  16  Cal.  134; 
Crowley  V.  Davis,  87  CaU  269;  De  Gtidey  y.  Chdey,  M  Cal.  162;  Platto  ▼.  DeuUtrt  22  Wis.  436. 
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dered,  requiring  the  conveyance  to  be  executed.  Before  the  ex- 
ecution of  the  deed,  Bickett  and  wife  filed  their  complaint  in  the 
Superior  Court,  alleging  a  right  of  homestead  in  the  premises, 
and  fraud  in  obtaining  the  agreement,  and  praying  for  an  in- 
junction, restraining  tiie  execution  of  the  decree  of  the  Fourth 
District  Court.  The  injunction  was  granted,  and  the  defend- 
ants appealed  from  the  order. 

Robert  F,  Morrison^  for  Appellants. 

This  is  an  appeal  &om  an  order  of  the  Superior  Court  of  the 
City  of  San  Francisco,  enjoining  a  decree  of  the  Fourth  District 
Court  of  Califomia,  and  is  also  an  appeal  from  an  order  of  the 
said  Superior  Court,  refusing  to  dissolve  the  injunction  granted 
in  said  cause. . 

The  appellant  relies  on  the  following  points  and  authorities 
in  support  of  his  appeal: 

1.  Proceedings  in  a  Court  of  Chancery  will  not  be  restrained 
by  injunction  upon  the  original  bill — the  course  is  to  apply  by 
petition  in  the  original  suit.  {Smith  v.  American  Life  Ins,  Go,  1 
Clarke.  307;  Lane  v.  Clarke,  Id.  309;  2  Paige  Ch.  26;  1  Hoff. 
Ch.  89;  1  Barb.  Ch.  619.) 

2.  No  Court  in  this  State  can  rightfully  enjoin  a  defendant 
from  proceeding  in  a  suit  in  another  Court  of  the  State  having 
equal  power  to  grant  the  relief  sought  by  the  complaint.  {Orant 
V.  Quick,  5  Sand.  612.) 

Pixley  db  Smith,  and  L.  Aldrich,  for  Bespondents. 

There  is  no  question  here  of  the  conclusiveness  of  the  pro- 
ceedings in  the  District  Court.  These  proceedings  are  not 
pleaded  in  bar,  nor  are  they  brought  before  the  Court  by  affi- 
davit. The  only  manner  in  which  they  are  brought  before  the 
Court  at  all,  is,  as  they  are  presented  in  the  bill,  and  there  they 
are  accompanied  by  averments  which  must  be  taken  with  them; 
and,  for  the  purposes  of  this  appeal,  considered  as  true. 
We  consider  *it  too  clear  to  admit  of  any  controversy,  [35] 
Uiat  the  averments  of  the  bill,  taken  together  and  con- 
sidered as  true,  as  they  must  be  for  the  purpose  of  the  appeal, 
make  out  a  case  for  an  injunction,  unless  some  rule  of  practice, 
or  of  judicial  comity,  or  of  jurisdiction,  intervene  to  prevent. 

The  question  upon  which  this  appeal  seems  mainly  to  rest,  is 
rather  one  of  practice  than  of  right.  It  is  insisted  that  this  pro- 
ceeding should  have  been  instituted  in  the  District  Court,  or 
that  it  should  rather  have  been  made  part  of  the  proceedings,  - 
than  by  petition  or  otherwise.  The  Superior  Court  is  a  Court  of 
concurrent  jurisdiction  of  the  subject-matter  of  both  suits.  It 
will  not  be  contended  that  the  Superior  Court,  if  it  had  remained 
in  existence,  could  not  have  gone  on  to  a  final  adjudication  of  the 
questions  involved  in  this  suit.  If  it  had  the  right  to  go  on  and 
adjudicate  upon  the  rights  of  the  parties,  and  to  determine  the 
conclusiveness  and  effect  of  the  proceedings  in  the  District  Court 
as  to  them,  by  what  authority  is  it  to  be  deprived  of  the  reme- 
dial process  provided  by  law  for  the  protection  of  the  rights  of 
Vol.  Vin.— 3  33 
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the  parties  litigant  during  the  pendency  of  the' litigation.  This 
was  not  a  case  for  a  bill  of  review;  because  the  plaintiffs  did  not 
seek  the  examination,  alteration  or  modification  of  the  decree 
of  the  District  Court  for  errors  apparent  upon  its  face,  and  be- 
cause the  wife  was  not  a  party  to  the  proceedings  in  the  District 
Court.  Nor  was  this  proceeding  based  upon'  the  discovery  of 
new  matters  of  defense  against  the  proceeding  in  the  District 
Court,  which  might  have  been  used  therein  if  the  respondent 
Bickett  had  had  knowledge  of  them. 

Unless  the  Court  shall  decide  that  the  Superior  Court  should 
not  have  entertained  jurisdiction  of  the  cause,  but  should  have 
dismissedvthe  bill,  we^ubmit  that  the  right  to  the^  injunction  is 
clear. 

BuBKEiT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Mubray,  C.  J.,  concurring. 

The  only  question  which  it  becomes  necessary  to  determine  is. 
whether  one  District  Court,  under  our  system,  can  issue  the  writ 
of  injunction,  restraining  the  execution  of  the  orders,  or  the  car- 
rying into  effect  the  decrees,  of  another  Court  of  co-ordinate 
jurisdiction. 

This  question  was  settled  by  the  unanimous  opinion  of  the 
Superior  .Court  of  New  York,  in  the  c^  of  Grant  v.  Quick,  5 
Sand.  612.  In  that  case.  Justice  Duer,  in  delivering  the  opinion 
of  the  Court,  uses  this  language: 

"  The  only  ground  ui>on  which  the  Court  of  Chanceiy  former- 
ly acted  in  granting  injunctions,  in  cases  like  the  present,  was 
the  inability  of  a  Court  of  Law,  in  which  the  suit  was  pending, 
to  grant  the  necessary  relief;  but  as,  since  the  code,  the  jurisdic- 
tion of  all  our  Courts  is  equitable  as  well  as  legal,  or  more 
[36]  properly,  *as  the  distinction  between  legal  and  equitable, 
except  in  reference  to  the  nature  of  the  relief  demanded, 
is  now  abolished,  the  reasons  by  which  the  exercise  of  a  power, 
always  invidious  and  frequently  abused,  could  alone  be  justified, 
have  ceased  to  exist,  and  have  left  a  case  to  which  the  maxim 
emphatically  applies,  that  cesaanie  ratione,  cesscU  etiam  lex" 

In  the  present  case,,  the  plaintiffs  could  obtain  the  most  ample 
relief  in  the  Court  whose  proceediogs  they  wished  to  restrain^ 
and  there  was  no  reason  for  seeking  another  tribunal,  possessing 
only  the  same  powers.  Under  our  system  of  pleading,  all  they 
had  to  do  was  simply  to  allege  the  facts  constituting  their  cause 
of  action,  in  their  natural  order,  and  pray  for  the  relief  they  de- 
sired. If  they  wished  a  stay  of  proceedings,  they  should  have 
petitioned  the  Court  for  it,  upon  due  notice  to  the  opposite  par- 
ties, and  not  have  prayed  for  an  injunction.  An  oider  to  stay 
proceedings  was  all  they  required.  (Smith  v.  Am.  Life  S  F.  Ins, 
Co.,  1  Clarke,  Ch.  307,  309;  Lane  v.  Clark,  Id.  316;  Barbour's 
C.  Pr.  619.)  As  to  the  merits  of  the  complaint,  we  express  no 
opinion. 

Judgment  reversed,  and  the  Court  below  will  enter  an  order 
dissolving  the  injunction. 
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WHIPLET  v.  DEWEY  et  al 

liANDLOBD  AND  Tenakt — Tenanib,  WHEN  MAT  ExMOTV  BuiLDiNGS. — Tenants 
have  a  right  to  remove  buildings  erected  by  them,  at  any  time  before 
the  expiration  of  their  leaBes. 

Idsm — ^WHEN  MAY  NOT.— Tenants  have  no  right  to  remove  buildings  erected 
by  them,  after  a  forfeiture,  or  re-entry,  for  covenant  broken. 

Idem — Scbbendeb  ob  Fobfeitcbe,  eitect  of.— Where  a  landlord  agreed  to 
allow  his  tenant  a  reasonable  time,  after  the  expiration  of  his  lease,  to 
remove  his  buildings,  and  the  tenant  surrendered  or^forfeited  his  lease, 
before  the  expiration  thereof,  the  intention  of  the  parties  must  be  con- 
fined to  its  legal  expiration,  and  not  to  the  wrongful  act  of  the  lessee,  in 
terminating  it,  and  the  lessee  can  dlaim  no  rights  under  the  contract. 

Idem. — There  is  no  moral  obligation,  under  such  circumstances,  sufficient  as 
a  consideration,  to  support  a  subsequent  promise  of  the  landlord,  to  al- 
low the  tenant  to  remove  his  buildings. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Yolo. 

The  record  in  this  case  shows  that  some  time  in  1850,  Whip- 
lev,  and  several  others,  leased  a  house  and  lot  from  the  defend- 
ants; that  after  the  plaintiff  had  entered  into  possession,  he  ob- 
tained permission  from  Dewey,  one  of  the  defendants,  to  erect 
two  small  wooden  tenements  upon  the  lot,  with  the  privilege  of 
removing  them.  The  lease  was  terminated  before  the  time  speci- 
fied (how,  it  does  not  appear),  the  plaintiff  alleging,  in  his 
declai^tion,  that  the  defendant  re-entered  and  took  possession. 
Some  time  afterwards,  Dewey  &  Smith  offered  the  lot  for 
sale,  *at  auction.  The  plaintiff  notified  the  defendant  [87] 
Dewey,  that  he  would  forbid  the  sale,  as  he  claimed  the 
two  houses  he  had  erected  on  the  lot.  The«  defendant  Dewey 
agreed  that  if  the  plaintiff  would  not  interfere  with  the  sale,  he 
would  pay  him  the  value  of  the  improvements.  No  sale  was 
made  of  the  property,  and  the  houses  were  consumed  by  fire 
some  time  afterwards.  "Whipley  now  sues  Dewey  &  Smith  for 
the  value  of  tlie  houses. 

The  Court  below  entered  judgment  for  plaintiffs.  Defend- 
ants appealed. 

Eobinson,  Beaity  <&  Botts,  for  Appellants. 

The  respondent  says,  in  his  complaint,  that  the  lease  from 
Pewey  &  Smith,  to  plaintiff  and  others,  was  terminated  by 
Dewey  &  Smith,  before  the  expiration  of  the  time  for  which  it 
was  originally  given.  He  does  not  say  it  was  terminated  by  the 
agreement  of  both  parties  to  the  suit;  neither  does  he  charge 
Dewey  &  Smith  with  illegally  terminating  the  same,  by  an  ille- 
gal or  forcible  ouster  of  tneir  tenants. 

Therefore,  we  may  infer  that  the  tenant  did  some  acts  which 
the  landlords  had  a  legal  right  to  treat  as  a  forfeiture,  on  the 
part  of  the  tenant,  and  that  they  did  so  treat  it. 

We  come  to  this  conclusion,  for  two  reason:  First,  because 
we  cannot  see  any  mode,  in  which  the  landlords  alone  could 
terminate  a  lease,  before  the  time  fixed  in  the  lease  for  its  term- 
ination; Second,  any  pleading  must  be  construed  most  strongly 
against  the  party  pleading.    (See  1  Chitty,  217.) 
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If  the  right  to  remove  improvements  ever  existed,  (which  we 
deny,  at  least  as  far  as  regards  Smith,)  it  ceased  to  exist  as  soon 
as  the  lease  became  forfeited,  or  otherwise  legally  terminated. 
(See  Preston  v.  Bigs,  16  V.  124;  B.  v.  SL  John,  16  Conn.  322; 
Sheppard  v.  Spalding,  4  Met.  416.) 

There  is  a  principle  of  the  common  law,  that  a  tenant  may, 
for  the  purposes  of  trade  and  manufactures,  erect  on  rented 
premises,  temporary  improvements  and  fixtures,  which  he  may 
again  remove;  provided  always,  said  removal  is  made  at  or  be- 
fore the  termination  of  his  lease. 

Of  late  years,  the  Courts  of  some  of  the  American  States  have 
shown  a  ^sposition  to  extend  the  same  privilege  to  all  tenants, 
that  is,  to  allow  them  to  remove  the  improvements  which  they 
themselves  put  on,  if  said  removal  is  made  before  the  termina- 
tion of  the  lease. 

The  respondent  seems  only  to  rely  on  the  promise  of  Dewey, 
as  the  foundation  of  his  right  to  sustain  this  action.  A  promise, 
to  sustain  an  action,  must  be  made  on  some  good  and  valuable 
consideration. 

Smith  &  Hardy,  for  Respondent. 

**  If  the  tenant  is  prevented  from  removing  the  fixtures 
[38]      by  any  ♦agreement  with  the  landlord,  he  is  not  presumed 
to  have  abandoned  his  right  to  remove."    (Taylor's  Land- 
lord and  Tenant,  Sec.  552;  HaUen  v.  Bunday,  3  Tyrwhit,  969.) 

It  is  plainly^shown,  that  for  some  time  a  contest  was  going 
on,  the  respondent  all  the  while  striving  to  remove  his  fixtures, 
and  was  all  the  time  deterred  by  the  act  and  promises  of  the 
appellants. 

But  if,  in  fact,  the  appellants  had  no  legal  right*  to  remove 
the  improvements,  there  was  a  moral  right,  and  such  a  right  is 
a  sufficient  consideration  to  support  a  promise,  under  these  cir- 
cumstances. 

In  Lee  v.  Muggeridge,  5  Taunt.  36,  Lord  Mansfield  said:  **  It 
has  long  been  established,  that  where  a  person  is  bound  morally 
and  conscientiously  to  pay  a  debt,  though  not  legally  bound,  a 
subsequent  promise  will  give  a  right  of  action." 

*'  Where  two  parties  are  contending,  and  one  releases  his  pre- 
tensions to  the  other,  there  can  be  no  color  to  set  this  release 
aside,  because  the  man  who  made  it  had  the  right."  (Id. ;  Ben- 
neii  v.  Faine,  5  Watts,  259;  Moore  v.  Fitzwaier,  2  Rand.  442.) 

MuKBAT,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — ^Bubnett,  J.,  concurring. 

The  first  point  which  I  propose  to  examine  is  the  character  of 
the  agreement  between  the  plaintiff  and  Dewey,  coijceming  the 
erection  and  removal  of  the  houses. 

It  is  well  settled  by  modem  decisions,  that  a  tenant  may  re- 
move buildings  erected  by  him  at  any  time  before  the  expufation 
of  the  lease,  and  the  deduction  sought  to  be  made  from  this 
proposition  is,  that  the  agreement  between  the  parties  (they 
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both  being  aware  of  the  law  on  this  Bubject)  was  understood  to 
confer  upon  the  plaintiff  something  more  than  his  strict  legal 
right.  In  other  words,  being  allowed  by  the  law  of  his  con- 
tract, to  remove  the  buildings  at  any  time  before  the  expiration 
of  his  term,  he  sought  and  obtained  the  further  privilege  of  re- 
moving them  after  the  expiration  of  his  lease;  it  would  have  been 
useless  to  have  solicited  as  a  favor  what  he  already  possessed  as 
a  right,  and  the  only  inference  to  be  drawn  from  the  agreement 
is,  that  he  was  to  be  allowed  a  reasonable  time  after  the  expira- 
tion of  his  lease  to  remove  his  buildings. 

This  is  carrying  the  doctrine  of  presumption  as  far  at  least,  as 
it  would  be  safe  to  go,  and  if  we  are  allowed  to  indulge  in  pre- 
sumptions or  inferences,  the  most  natural  one  would  be,  that  at 
the  date  of  this  contract,  the  parties  imperfectly  understood 
their ^ghts,  and  therefore  stipulated  for  precisely  the  same  priv- 
ileges which  the  law  of  the  contract  would  have  afforded.  Sup- 
pose, however,  the  understanding  to  have  been  that  Whipley 
should  have  a  rea8onable  time  after  the  expiration  of  his 
♦term,  to  remove  his  buildings,  it  must  be  borne  in  mind  [39] 
that  the  moving  cause  or  consideration  of  this  agreement, 
was  the  lease  under  which  the  plaintiff  entered.  It  appears 
from  the  declaration,  that  before  the  lease  expired  the  defend- 
ants re-entered  and  took  possession.  Whether  this  was  by 
agreement,  or  on  account  of  a  forfeiture  for  non-payment,  or 
some  other  cause,  does  not  appear.  The  pleadings  must  be 
taken  most  strongly  against  the  pleader,  and  the  inference  is 
irresistible,  that  the  defendants  forfeited  their  lease. 

It  is  well  settled  that  a  tenant  cannot  remove  erections,  made  ! 
by  him  on  the  premises,  after  a  forfeiture  or  re-entry  for  cove-  ^ 
nant  broken.  Admitting  that  the  defendant  had  agreed  to  al- 
low the  plaintiff  to  remove,  after  expiration  of  the  lease,  the  in- 
tention of  the  parties  must  be  confined  to  the  legal  expiration 
thereof,  by  its  own  limitation,  and  not  by  the  wrongful  act  of 
lessees  terminating  the  same.  The  consideration  of  the  contract, 
as  before  remarked,  was  the  lease,  and  the  plaintiff,  having 
voluntarily  or  illegally  terminated  the  same,  ought  not  to  be 
allowed  to  set  up  a  right  under  the  contract. 

But  it  is  contended,  admitting  the  plaintiff  had  no  right  to 
remove  after  the  expiration  of  the  lease,  he  still  had  a  moral 
right  to  the  improvements,  or  the  value  thereof,  and  that  this  is 
a  sufficient  consideration  to  support  a  subsequent  promise. 

It  is  difficult  to  see  how  there  was  any  moral  obligation  on  the 
part  of  the  defendants,  to  pay  for  the  plaintiff's  improvements, 
particularly  after  he  had  broken  his  covenant,  and  forfeited  his 
lease.  Besides,  it  is  extremely  doubtful  from  the  testimony, 
whether  there  ever  was  a  sale  or  an  agreement  to  pay  the  plaint- 
iff, except  on  condition  that  he  woiUd  not  interfere  with  the 
proposed  sale  of  the  lot.  In  the  event  of  a  sale  he  would  have 
been  entitled  to  payment,  but  as  there  was  no  sale,  there  was 
no  consideration  to  support  the  promise. 
Judgment  reversed,  and  cause  remanded.  . 
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VAUGHN  r.  ENGLISH. 

lOvFioBBS  OF  Depabtksmib.— The  clerks  of  the  different  departments  are 
officers  within  the  meaning  of  section  six  of  the  Act  of  April  21st,  1856, 
reducing  the  salaries  of  officers,  etc. 

Appeal  from  the  Distriot  Court  of  the  Sixth  Judicial  District. 

The  respondent  was,  in  January,  1856,  appointed  clerk  in  the 

office  of  Secretary  of  State,  which  position  he  stiU  holds.  At  the 

time  of  his  appointment,  his  salaiy  was  fixed  by  law  at 

[40]      two  hun-*dred  and  seventy  dollars  per  month,  which 

sum  he  continued  to  receive  up  to  the  31st  of  March, 

1857. 

In  July,  1856,  the  Controller  of  State,  in  payment  of  his 
salaiy  for  the  month  of  April,  issued  a  warrant  upon  the  Treas- 
urer in  favor  of  the  respondent,  for  the  sum  of  two  hundred  and 
seventy  dollars.  This  warrant  the  Treasurer  refused  to  pay, 
alleging  as  a  reason  that  respondent's  salaiy  was  reduced  by  the 
Act  of  April,  1856,  to  two  hundred  dollars  per  month. 

Petitioner  sued  out  a  writ  of  mandamus  against  the  defendant, 
as  State  Treasurer,  and  on  the  hearing  thereof  it  was  made 
peremptoiy  against  defendant,  from  which  judgment  he  ap- 
pealed. 

J,  L.  English,  Appellant,  in  person. 

Under  the  provisions  of  the  first  eeclSon  of  the  Act  of  April 
21,  1856  (Acts  of  1856,  p.  224),  the  plaintiff  is  only  entitled  to 
two  hundred  dollars  per  month,  unless  he  is^xempted  from  its 
operation. 

The  plaintiff  contends  that  this  exemption  is  to  be  found  in 
the  sixth  section  of  the  Act;  but  I  conceive  that  the  plaintiff 
being  a  clerk  in  the  office  of  Secretary  of  State,  is  not  an  ''in- 
cumbent in  office,"  or  an  '*  officer,"  within  the  meaning  of  the 
sixth  section.  Even  if  a  clerk  in  one  of  the  offices  can  be  held 
to  be  an  ''  officer,"  which  I  cannot  by  any  means  admit,  yet 
having  no  term  of  office,  he  is  not  within  that  sixth  section. 
The  sixth  section  exempts  from  the  operation  of  the  Act  only 
those  officers  who  were  elected  or  appointed  for  a  given  term, 
providing  that  ''the  incumbents  now  in  office  shall,  for  their 
present  term,  receive,"  etc.  Now,  a  clerk  has,  by  law,  no  term 
of  office.  He  holds  his  appointment  merely  at  the  pleasure  of 
the  head  of  the  department.  He  can  be  dismissed  at  any  time. 
He  may  be  discharged  to-day,  and  be  re-employed  to-morrow. 
And  under  said  re-«mployment,  could  he  possibly  lay  claim  to 
more  than  two  hundred  dollars  per  month. 

Again,  what  is  the  term  of  omce  of  a  clerk?  If  it  is  as  long 
as  he  may  remain  in  the  office,  he  might  be  retained  by  succes- 
sive heads  of  departments  for  years,  without  being  discharged, 
and  then  under  the  construction  for  which  plaintiff  claims,  he 
could  demand  and  receive  the  old  rate  of  pay,  notwithstanding 


Cited  UnUed  SUUa  y.  HartweU,  6  WaU.  898. 
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the  proTisions  of  tbe  fbrst  section.  A  clerk  has  no  term  of  office, 
and  having  none,  he  is  not  within  the  exemption  of  the  sixth 
section. 

E,  W,  F.  Sloan,  for  Kespondent. 

For  the  month  of  April,  1857,  the  Controller  drew  his  war- 
rant, in  due  form,  in  favor  of  the  respondent,  on  the  appellant, 
in  the  sum  of  two  hundred  and  seyenty  dollars. 

This  was  duly  presented  to  the  appellant  for  payment,  and  it 
being  admitted  that  there  were  funds  in  the  treasuiy, 
payment  '^'of  the  warrant  was  refused,   alone    on    the      [41] 
ground  that  the  respondent  was  entitled  to  receive  but 
two  hundred  dollars  per  month,  under  the  existing  law. 

The  Act  referred  to  is  entitled  "  an  Act  to  reduce  and  estab- 
lish the  salaries  of  officers  and  pay  of  members  of  the  Legisla- 
ture."   (Stat.  1856,  p.  224.) 

After,  prescribing  the  sakuies  to  be  received  by  the  various 
officers  therein  named,  it  is  further  provided  in  section  first  as 
follows: 

'*  To  each  clerk  allowed  by  law  in  the  offices  of  Secretaiy  of 
State,  Controller,  and  Treasurer  of  State,  two  hundred  dollars 
per  month." 

But  it  also  provides  in  section  sixth,  as  follows; 

''  This  Act  shall  not  be  held  to  reduce  the  salary  or^pay  of 
any  of  the  incumbents  now  in  office,  who  shall  for  their  present 
term  receive  compensation  at  the  rate  prescribed  by  law,  but 
shall  apply  to  every  such  officer  hereinafter  elected  or  ap- 
pointed." 

The  appellant  contends  that  a  clerk  in  the  office  of  Secretary 
of  State,  is  |not  "an  officer"  or  '*  incumbent  in  office,"  within 
the  meaning  of  the  Act,  and  is,  therefore,  not  exempt  from  its 
general  operation,  by  the  provisions  of  the  sixth  section. 

I  submit  that  this  position  of  the  appellant  is  wholly  untena- 
ble.    The  law  itself  denominates  the  clerk  an  "  officer." 

By  the  Act  of  March  15,  1853,  the  Controller  is  authorized  to 
appoint  an  additional  clerk  for  his  department,  "  who  shall 
hold  his  office  during  the  pleasure  of  the  Controller." 

It  further  provides  that  the  Treasurer  shall  have  power  to  ap- 
point an  additional  clerk,  etc. ,  and  that  these  clerks  shall  receive 
lor  their  services  two  hundred  and  seventy  dollars  per  month. 
(Stat,  of  1853,  p^.  43,  44,  sees.  1,  2,  3.) 

The  legal  meaning  of  an  office  has  been  judicially  defined  to 
be  "  an  employment  on  behalf  of  the  government  in  any  station 
or  public  trust,  not  merely  transient,  occasional,  or  incidental." 
(20  Johns.  493.) 

Tebbt,  J.,  delivered  the  opinion  of  tbe  Court — Mxtbs^t,  d,  J^, 
concurring. 

The  sixth  section  of  the  Act  of  April,  1856,  provides:  **  This 
Act  shall  not  be  held  to  reduce  the  salary  or  pay  of  any  of  the 
incumbents  now  in  office,  who  shall  for  their  present  term  re- 
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ceive  compensation  at  the  rates  now  prescribed  by  law,  but 
shall  apply  to  every  such  officer  hereafter  elected  or  appointed." 

The  only  question  pi3sented  by  the  record  is,  whether  a  clerk 
in  one  of  the  departments  is  an  officer  within  the  meaning:  of 
this  section. 

The  term  officer,  in  its  common  acceptation,  is  sufficiently  com- 
prehensive to  include  all  persons  in  any  public  station  or  em- 
ployment conferred  by  government. 
[42]  ** '  Officers  are  public  or  private,  and  it  is  said  eveiy  man 
is  a  public  officer,  who  hath  any  duty  concerning  the 
public,  and  he  is  not  the  less  a  public  officer,  where  his  author- 
ity is  confined  to  narrow  limits,  because  it  is  the  duty  of  his 
office  and  the  nature  of  that  duty  which  makes  him  a  public 
officer,  and  not  the  extent  of  his  authority."  (4  Jacobs'  Law  Die. 
433.) 

The  respondent  was  appointed  by  government;  the  duties 
which  he  is  to  perform  concern  the  public,  and  he  is  paid  out 
of  the  public  treasury;  he  is  therefore  clearly  a  public  officer. 

The  terms  of  the  Act  of  April,  1856,  we  thiiuc  show  conclu- 
sively that  the  Legislature  intended  itie  term  •*  office"  to  in- 
clude all  persons  employed  by  the  government. 

The  Act  is  entitled  "  an  Act  to  reduce  and  fix  salaries  of 
officers  and  members  of  the  Legislature,"  and  the  clerks  of  the 
different  departments  are  included  in  the  list  of  officers  whose 
salaries  are  fixed  by  the  Act. 

The  objection  that  such  clerks  have  no  definite  term  of  office 
is  not  tenable;  they  are  appointed  for  the  term  of  the  officer 
making  the  appointment,  subject  to  the  power  of  removal. 

Judgment  of  the  Ck>urt  below  is  affirmed,  with  costs. 


PEOPLE  V.  COHEN. 

1  GoHTBBSiON  BY  Bailke. — ^All  conveTsionfl  of  money  or  property  by  a  bailee, 
are  not  '*  ipso  f ado  nnlawfol,  or  felonious,  under  our  statute.  The  word 
'bailee,'  under  our  statute,  must  be  construed  in  a  limited  sense,  as 
designating  'bailees '  to  keep  transport  and  deliver." 

8 Idem.— Indictments,  what  should  Bet  Fobth  . —  Indictments  under  the 
statute  against  "  bailees  "  should  distinctly  set  forth  the  character  of  the 
bailment,  the  mode  of  conversion,  the  description  of  the  property,  and 
its  value. 

sIdem. — ^When  Insuztioient. — ^An  indictment  which  charges  Uie  defendant 
with  converting  money,  goods,  and  chatties,  of  the  value  of  four  hun- 
dred thousand  dollars,  without  any  particular  spedfloation  of  the  differ- 
ent articles,  is  ba4r 

Appeal  from  the  Court  of  Sessions  of  San  Francisco  Countj. 

The  defendant,  A.  A.  Cohen,  demurred  to  the  following  in- 
dictment against  him,  which  being  overruled,  the  defendant 
appealed  from  the  order  overruling  the  demurrer. 

1.  Disapproved  People  v.  Poggi,  19  Gal.  601. 
a.  Approved  People  y.  Peterson,  9  Cal.  816. 

8.  Commented  on  and  reatdcted.  People  v.  Winkler,  0  Oal.  386;  People  v.  Oreen,  IS  OaL 
618. 
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"  The  grand  jurors  within  and  for  the  body  of  the  county  of 
San  Francisco,  and  State  of  California,,  now  here  in  the  Court 
of  Sessions  within  and  for  the  said  county,  duly  empanneled 
and  sworn  at  the  February  Term  of  said  Court,  began  and 
holden  at  the  city  of  San  Francisco,  county  and  State  aforesaid, 
on  the  first  Monday  of  February,  a.  d.  one  thousand  eight  hun- 
dred and  fifi^-six,  on  their  oath,  present: 

**  That  Alfred  A.  Cohen,  of  the  city,  county  and  State  afore- 
said, on  the  first  day  of  July,  a.  d.  one  thousand  eight 
hundred  and  *fifty-five,  at  the  said  city  and  county,  be-  [43] 
ing  then  and  there  the  bailee  of  the  sum  of  four  hundred 
thousand. dollars,  the  moneys,  goods,  and  chattels,  of  Adams  & 
Co.,  being  composed  of  the  following  persons,  to  wit:  Alvin 
Adams,  Isaiah  C.  Woods,  and  Daniel  H.  Haskell,  did  then  and 
there,  feloniously  and  willfully,  convert  the  said  four  hundred 
thousand  dollars  to  his  own  use,  with  intent  then  and  there  to 
steal  the  same,  contrary  to  the  form,  force,  and  effect,  of  the 
statute,  in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  State  of  California." 

J.  A.  McDougaU,  for  Appellant. 

W.  T.  WdUaoe,  Attorney-General,  for  Respondent. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court — Burnett, 
J  ,  concurring. 

Indictment  for  grand  larceny,  as  bailee,  demurrer  to  the  in- 
dictment overruled,  from  which  defendant  appeals. 

The  indictment  charges  that  **A.  A.  Cohen,  being  bailee  of 
four  hundred  thousand  dollars,  the  moneys,  goods,  and  chattels, 
of  Adams  &  Co.,  did  feloniously  and  willfully  convert  the  same 
to  l^s  own  use,  with  the  intent  to  steal  the  same." 

The  offense  is  created  by  special  statute,  and  it  is  insisted  that 
it  is  not  properly  charged  in  the  indictment.  Bailment  is  de- 
fined by  Judge  Story  "to  be  the  delivery  of  a  thing  in  trust  for 
some  special  object  or  purpose,  upon  a  contract,  express  or  im- 
plied, to  conform  to  the  object  or  purpose  of  the  trust." 

The  objects  of  bailment  may  be  as  various  as  the  transactions 
of  men;  tiiey  are  made  for  the  purpose  of  sale,  hire,  safe-keep- 
ing, etc.  In  some  cases,  in  fact,  in  a  large  majority  of  transac- 
tions, they  are  made  for  the  purpose  of  a  disposition  or  conver- 
sion of  the  property.  As,  for  example,  bailments  by  commission 
merchants  or  factors,  in  which  a  conversion  is  the  very  object  of 
the  trust.  If  in  such  cases,  after  a  sale  or  conversion  of  the 
property,  the  agent  or  factor  should  lose  or  misapply  the  pro- 
ceeds, it  is  apprehended  that  an  indictment  would  not  lie  against 
him,  under  the  statute  concerning  bailees,  although  he  might 
probably  be  indicted  for  embezzlement,  if  the  Legislature 
thought  proper  to  make  that  a  penal  offense. 

It  may  then  be  safely  assumed  that  all  conversions  of  money, 
or  property,  by  a  bailee,  are  not  ipso  facto  unlawful  or  felonious 
under  our  statute.    A  proper  understanding  of  the  word  "bail- 
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ment/'  justifies  us  in  the  conclusion,  tliat  the  Legislature  in- 
tended to  use  the  word  in  a  limited  sense,  as  designating  bailees 
to  keep,  to  transfer,  or  to  deliver.  If  such  is  the  case,  then  the 
character  of  the  bailment,  and  the  mode  of  conyersion  should 
be  distinctly  set  forth  in  the  indictment.  The  cases  gen- 
[44]  erally  *arise  upon  contracts,  and  the  circumstances  con- 
stituting the  offense,  can  be  ascertained  with  far  more 
certainty  than  those  attending  ordinary  crimes  and  misdemean- 
ors. 

There  is  another  objection  to  the  indictment,  which  is  fatal. 
It  does  not  state  what  was  the  property  converted;  the  language 
is,  ''four  hundred  thousand  doUurs,  moneys,  goods  and  chat- 
tels." How  can  the  defendant  know  what  he  is  charged  with? 
or  how  prepare  for  his  defense  ?  how  much  money,  what  goods, 
and  what  chattels?  These  facts  must,  to  a  certain  extent,  be 
within  the  knowledge  of  the  prosecution.  Besides  this,  the  al- 
legation that  they  were  of  the  value  of,  or  the  amount  of  four 
hundred  thousand  dollars,  is  insufficient  to  give  tiie  Court  ju- 
risdiction. The  Court  cannot  know  that  by  four  hundred  thou- 
sand dollars,  was  meant  so  much  lawful  money  of  the  United 
8tates.  For  aught  we  may  know,  it  is  the  currency  of  some^ 
other  State,  or  nation,  and  not  sufficient  in  amount  to  charge 
the  defendant,  under  our  statute,  with  grand  or  petit  larceny. 

For  these  reiasons,  the  judgment  is  reversed. 


METER  ET  AL.  V.  KOHLMAN  et  al. 

Ihbolvxnt  Act,  Appucahonb  ukdeb.  Void. — A  joint  applioation  of  two  part- 
ners for  the  benefit  of  the  Insolvent  Act  is  void,  there  being  no  author- 
ity for  snch  applications  in  the  Act. 

Idkm. — ScHEDULB. — A  schedule  attached  to  such  a  petition,  showing  a  stirron- 
der  of  all  the  joint  i>roperty  of  the  partners,  is  not  a  compliance  with 
the  Act,  which  reqaires  a  surrender  of  all  the  property  of  the  insol- 
vent. 

^  Idkm. — Dibohasok,  when  a  Bab. — A  discharge  nnder  the  Insolvent  Act,  to 
be  a  bar  to  actions  on  indebtedness  mentioned  in  the  petitioner's  sched- 
ule, mast  be  in  strict  conformity  with  the  various  provisions  of  the  law, 
otherwise  it  is  void. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

This  case  is  sufficiently  stated  in  the  opinion  of  the  Court, 
except  that  the  Court  below  held  the  insolvency  proceedings 
a  bar  to  this  suit,,  and  rendered  judgment  for  defendants. 
Plaintiffs  moved  for  a  new  trials  which  being  denied^  they  ap- 
pealed. 

E.'J,  Labatt,  for  Appellants.  * 

Hie  insolvent  Act,  being  in  the  nature  of  a  special  proceed- 
ing, and  contrary  to  the  common  law,  all  and  each  of  its  pro- 
visions must  be  strictly  complied  with  to  make  it  of  full  force 
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and  effect.  Such  has  been  the  sound  and  efficient  rule- adopted 
by  this  Court  on  more  than  one  occasion,  and  become  the  set- 
tled practice. 

That  the  insolyency  petition  of  the  co-partners  Jacob  and  Sol- 
omon Eohlman,  is  made  out  jointly  and  not  separately,  and  as 
such  is  unauthorized  by  the  statute. 

In  examining  the  language  of  the  statute,  we  are  un- 
able to  *determine  in  what  manner  any  authority  is  given  [45] 
for  a  joint  petition.  The  whole  A^t  speaks  of  the  single 
person,  and  requires  that  each  petition  shall  be  filed  separately. 
The  reason  for  this  is  obvious.  The  petition  and  schedule 
should  precede  the  oath,  and  the  schedule  of  one  cannot  be 
sworn  to  by  the  other.  The  oath  provides  for  one  individual, 
and  how  can  one  insolvent  swear  that  the  other  has  done  what 
the  oath  requires  of  him  to  depose  and  say  ?  Did  the  oath  in 
this  particular  case  read  that  each  for  himself  truly  and  solemnly 
swears,  etc.,  it  might  assume  some  tenability;  but  for  a  joint 
oath,  and  not  a  several  oath,  it  opens  the  door  to  fraud  and  de- 
ception, and  such  as  cannot  be  tolerated  in  insolvency. 

That  there  is  no  schedule  annexed  to  the  petition  after  recit- 
ing the  circumstances,  which  compelled  them  to  surrender  their 
property  to  their  creditors.    (Comp.  Laws,  314,  sees.  2,  3.) 

Section  two  provides  that  the  insolvent  shall  briefly  state  in 
bis  petition  the  circumstances,  and  shall  conclude  his  petition 
with  a  prayer  to  make  a  cession  of  his  estate.  Section  three 
provides  that  he  shall  annex  to  his  petition  his  schedule,  and 
states  what  the  schedule  should  contain. 

Now  the  document  on  record  is  neither  a  brief  statement,  nor 
a  schedule.  It  contains  a  statement,  but  after  the  conclusion  of 
the  prayer,  we  find  no  schedule,  neither  annexed  nor  subjoined. 
It  is  but  the  circumstances,  as  required  in  section  two.  Note 
the  language  and  then  determine.  After  stating  that  the  Court 
has  jurisdiction,  they  say:  '*  And  that  their  failure  has  been  for 
the  reasons  hereafter  stated,  to  wit:  indebtedness,"  etc.  Is  not 
that  circumstances;  and  what  there  determines  it  a  schedule? 

Again:  ''Second,  as  to  their  failure,  they  make  the  following 
statement,"  merely  continuing  to  show  circumstances,  but  not  a 
schedule. 

Then  follows  the  prayer,  but  there  is  no  schedule  in  con- 
formity with  the  provisions  of  the  statute. 

The  prayer  must  conclude  the  petition,  and  to  the  petition 
must  be  annexed  the  schedule,  and  a  non-observance  of  this  will 
be  fatal  and  render  all  subsequent  proceedings  void  for  want  of 
jurisdijstion. 

Proceedings  in  the  nature  of  an  insolvent's  discharge  may  be 
ruled  out  as  void,  if  there  was  a  want  of  jurisdiction  in  .the  of- 
ficer granting  it.  (Small  v.  Wheaton,  2  Abb.  175;  Staunton  v. 
Ellis,  16  Barb.  319.) 

The  general  doctrine  is  not  questioned,  that  where  there  is  a 
want  of  jurisdiction  in  the  officer  to  grant  the  discharge  of  the 
insolvent,  the  defect  is  available  at  ail  times,  in  all  places,  and 
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by  any  party  prejudiced  thereby.     {Small  v.  Whealon,  2  Abb. 
175;  Muzzy  v.  Whitney,  10  Johns.  225;  Miller  v.  Brinckerhoff,  4 
Den.  120;  Staples  v.  Fairchild,  3  Comst.  41;  Van  Alstyney,  Ervnne, 
1  Kern.  331;  In  re  Hard,  9  Wend.  465.) 

[46]         *  Crockett  db  Page,  and  P.  L,  Edwards,  for  Respondents. 
In  this  case,  no  new  principle  is  involved  which  is  not 
fully  covered  by  the  decision  of  this  Court,  in  the  case  of  KohU 
man  v.  Wright,  decided  at  thiB  July  Term,  1856. 

In  that  case,  the  indentical  discharge  of  the  insolvent,  now  in 
controversy,  was  under  review,  and  it  was  objected  that  the  dis- 
charge was  void,  because  the  petition  was  sworn  to  before  the 
clerk,  instead  of  the  Judge. 

The  Court,  however,  overruled  the  objection,  and  held  the 
discharge  good,  on  the  ground  that  the  error  of  making  the 
oath  before  the  clerk,  instead  of  the  Judge,  was  only  an  irregu- 
larity, to  be  corrected  on  appeal,  and  does  not  affect  the  ques- 
tion of  jurisdiction. 

The  Court  had  jurisdiction  over  the  cause;  but  a  failure  of  the 
petitioner  to  comply  with  the  merely  directory  parts  of  the  act, 
cannot  affect  the  question  of  jurisdiction,  though  it  might  fur- 
nish grounds  of  reversal  on  appeal* 

If  the  Court  had  jurisdiction  of  the  subject-matter,  the  per- 
son, and  the  relief  sought,  any  mere  irregularity  in  the  proceed- 
ings will  not  invalidate  the  discharge. 

On  this  point,  the  following  authorities  are  deemed  con- 
clusive : 

Betls  V.  Bagley,  12  Pick.  572;  Taylor  v.  WiMiams,  20  Johns.  21; 
Stanton  v.  Ellis,  16  Barb.  321;  Cole  v.  Stafford,  1  Caines,  249; 
Service  v.  Hermance,  1  Johns.  91,  300;  Cunningham  v.  Bucklin, 
8  Cow.  178;  In  re  Hurst,  7  Wend.  239;  Jenks  v.  Siebbins,  11  Johns. 
224,  441. 

It  is  eminently  proper  that  the  application  of  the  members  of 
an  insolvent  firm  should  be  joint,  and  not  several. 

The  assets  of  the  firm  are  to  be  applied  to  the  payment'of  firm 
debts,  and  the  individual  assets  to  the  individual  debts. 

If  tiie  applications  were  several,  and  not  joint,  each  petitioner 
might  have  a  separate  assignee;  and  of  these  seveml  assignees, . 
which  of  them  is  to  administer  the  assets  of  the  firm. 

It  is  evident,  endless  disputes  and  confusion  would  arise,  and, 
as  there  is  nothing  in  the  statute  in  conflict  with  this  view  of  the 
case,  and  as  it  is  obviously  most  convenient  in  practice,  a  joint 
application  is  not  only  allowable,  but  it  is,  in  fact,,  the  only 
proper  mode  of  proceeding. 

Terry,  J.,  delivered  the  opinion  of  the  Court — Burnett,  J., 
concurring. 

This  is  an  action  upon  a  promissory  note.  The  defendants 
pleaded  in  bar  to  the  action  a  discharge  from  their  debts  by  the 
judgment  of  the  District  Court  of  Nevada  County,  under  the  in- 

4A 


Digitized  by 


Googk 


July,  1857.]  Frank  v.  Brady.  47 

solvent  laws  dJ  the  State,  and  the  question  involved  in  the  record 
is  as  to  the  validity  of  this  discharge. 

It  appears  from  the  record  of  the  proceedings  in  insolvency, 
that  the  defendants,  who  v^ere  partners,  made  a  joint  ap- 
plica-*tion  for  the  benefit  of  tiie  act;  that  the  schedule,  [47 1 
afiidavits,  and  other  papers,  were  filed  as  the  joint  act  of 
the  partners.  In  the  case  of  Cohen  v.  Barrett  (5  Cal.  195,)  it 
was  held  that  an  application  under  the  Insolvent  Law  was  not 
stricii  juris,  a  proceeding  either  at  law  or  equity,  but  a  special 
remedy,  created  by  statute,  and  that,  as  to  such  proceedings, 
the  District  Courts  are  inferior  Courts,  and  must  pursue  the 
statute  strictly;  that,  in  such  cases,  the  District  Court  must  first 
ascertain  that  the  person,  the  subject-matter,  and  the  relief 
sought,  are  within  the  statute,  before  its  jurisdiction  will  attach; 
in  other  words,  in  order  to  vest  the  Court  with  jurisdiction,  the 
petitioner  must  show,  on  the  face  of  his  application,  such  a  state 
of  facts  as  will  entitle  him  to  a  discharge. 

In  the  case  under  consideration,  the  application  was  wholly 
insufficient. 

1.  Because  it  was  made  in  the  joint  name  of  the  partners,  for 
which  there  is  no  authority  in  the  act. 

2.  Because  it  does  not  show  a  surrender  on  the  part  of  the  de- 
fendants, of  all  the  property  owned  by  them,  or  either  of  them. 
The  petition,  schedule,  and  affidavit,  show  a  surrender  of  joint 
property  only,  and,  for  aught  that  appeared,  each  may  have 
been  in  possession  of  individual  property,  more  than  sufficient 
to  satisfy  the  demands  against  them. 

It  follows  that  the  proceedings  in  bankruptcy,  being  without 
jurisdiction,  and  void,  constitute  no  bar  to  the  action. 
Judgment  reversed,  and  cause  remanded. 


FRANK  V.  BRADY. 

pBoaoBBOBT  Note — Ikdobsebs'  LiABiLmr.— Where  F  sued  on  a  note  which 
had  two  endorsements,  signed  by  the  payee;  the  first  a  receipt  from  F 
for  the  amount  due;  the  second,  in  the  words  "without  recourse  to 
me:"  Held,  that  there  was  no  presumption  that  the  endorsements  were 
made  at  different  times,  or  that  the  payment  was  a  voluntary  uncondi- 
tional payment. 

Idem. — In  such  case,  it  was  proper  for  the  Court  to  instruct  the  jury,  as  a 
matter  of  law,  to  find  for  the  plaintiff,  in  the  absence  of  evidence  show- 
ing a  legal  or  moral  obligation  on  the  part  of  plaintiff  to  pay  the  debt  of 
the  defendant. 

IAfpeal— Obi^ess  kot  BEViEWABLE.—This  Court  will  not  review  an  order 
denying  a  continuance,  eicept  where  there  has  been  an  abuse  of  the  dis- 
cretion vested  in  them  by  the  Court  below. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

Frank  sued  the  defendant  in  the  Court  below,  and  on  the  trial 
thereof,  based  his  case  on  the  foUowijig  promissory  note: 


1.  Cited,  PeopU  T.  DeLacey,  28  CaL  690. 
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"  On  demand,  I  promise  to  pay  Mayer  Schultz  or  his  agent, 
H.  L.  Kohn,  one  thousand  dollars,  with  interest  at  the  rate  of 
three  per  cent,  per  month.  "  Lewis  Brady. 

"  San  Francisco,  August  23, 1852." 

[48]         *Aeross  the  back  of  the  said  note  were  two  several  writ- 
ings, yiz. : 

"  September  25th,  1852. 
**  Bec'd  the  payment  of  the  within  sum,  and  thirty-three  dol- 
lars interest,  by  the  hands  of  Mr.  Isaac  Frank. 

"  Mater  Schultz,  by 
"H.  L.  Kohn,  A^ent" 
"  Without  Tecourse  to  me. 

**  Mater  Schultz,  by  H.  L.  Eohn,  Agent." 

Plaintiff  proved  the  various  signatures  to  the  note,  and  then 
rested  his  case.  There  being  no  testimony  offered  by  the  de- 
fense, the  Court,  as  a  matter  of  law,  instructed  the  jury  that  they 
should  find  for  the  plaintiff.  They  found  accordingly.  Judg- 
ment for  plaintiff.  Defendant  moved  for  a  new  tnal,  which 
being  denied,  he  appealed. 

C.  H.  S.  WUliama,  for  Appellant. 

B.  S.  Brooks,  for  Respondent. 

MuRRAT,  C.  J.,  delivered  the  opinion  of  the  Court — Tbrrt,  J., 
concurring. 

This  was  a  suit  upon  a  promissory  note. 

The  appellant  assigns  two  errors;  1st,  The  refusal  of  the 
Court  below  to  grant  a  continuance;  and  2d,  Misdirection  of 
the  jury  by  the  Court. 

The  affidavit  for  a  continuance  does  not,  in  our  opinion,  show 
sufficient  diligence  on  the  part  of  the  defendant.  This  was  the 
second  trial  of  the  case.  The  witness  had  testified  on  the  former 
trial,  and  was  in  the  city  of  San  Francisco  until  a  few  days  be- 
fore the  second  trial.  The  defendant  relied  on  his  promise  to 
attend,  and  took  no  pains  to  secure  his  testimony,  by  deposition 
or  otherwise.  It  is  true,  that  the  affidavit  states  that  he  caused 
a  subpoena  to  be  issued,  which  was  not  served;  but  it  does  not 
appear  whether  it  was  issued  before  or  after  the  departure  of 
the  witness,  and  the  inference,  from  all  the  facts  and  circum- 
stances stated,  is,  that  it  was  issued  after  the  witness  had  left 
the  jurisdiction  of  the  Court.  The  refusal  to  grant  a  continu- 
ance under  these  circumstances  was  not  such  an  abuse  of  discre- 
tion as  to  call  for  the  interposition  of  this  Court. 

Upon  the  back  of  the  note  sued  on  there  was  the  following 

endorsement:  "  September  25th,  1852.     Bec'd  the  payment  of 

the  within  sum,  and  thirty-three  dollars  interest,  by  the  hands  of 

•  Mr.  Isaac  Frank.   Mater  Schultz,  by  H.  L.  Kohn,  Agent." 

[49]      ***  Without  recourse  to  me.    Mater  Schultz,  by  H.  L. 

Kohn,  Agent." 
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The  defendant  contends  that  ihe  endorsements  were  not  made 
at  the  same  time;  that  the  first  was  a  receipt  in  full  as  a  pay- 
ment of  the  note  by  Frank;  that  the  debt  was  extinguished  by 
this  payment,  and  could  not  be  reTived  by  the  second  endorse- 
ment, BO  as  to  enable  Frank,  the  holder,  to  maintain  an  action 
upon  it.  It  was  contended  that  these  facts  could  be  established 
by  the  absent  witness,  and  this  was  the  ground  for  asking  a  con- 
tmuance.  On  the  trial,  however,  there  was  no  evidence  offered 
to  substantiate  this  defense,  and  the  case  went  to  the  jury  upon 
the  note  and  endorsements,  the  Court  instructing  them  that, 
as  a  matter  of  law,  the  plaintifi*  was  entitled  to  recover.  It  is 
urged  that  this  instruction  was  erroneous,  for  the  reason  that  it 
was  a  matter  of  fact  for  the  jury  to  determine  whether  the  en- 
dorsements were  made  at  the  same  time,  and  whether  the  pay- 
ment by  Frank  was  intended  as  an  extinguishment  or  purchase 
of  the  note.  The  holder  of  a  negotiable  note  is  prima  facie  the 
owner  thereof  for  a  valuable  consideration. 

There  is  no  evidence  in  this  case  to  warrant  the  presumption 
that  the  endorsements  were  made  at  different  times,  or  that  the 
plaintiff  voluntarily  paid  the  debt  of  the  defendant.  If  testi- 
mony had  been  introduced  tending  to  establish  a  legal  or  moral 
obligation  on  the  piaxt  of  the  plaintiff  to  pay  the  note,  it  would 
have  been  proper  for  the  Court,  in  view  of  these  circumstances, 
to  have  left  the  jury  to  determine  whether  the  first  endorsement 
or  memorandum  upon  the  note  was  intended  by  both  parties  as 
a  receipt  for  the  payment  of  the  same.  In  the  absence  of  all 
testimony,  however,  I  think  the  two  endorsements  must  be 
taken  together  as  forming  one  contract  of  assignment,  and  that 
it  never  was  the  intention  of  the  plaintiff  to  pay  unconditionally 
the  debt  of  the  defendant. 

Judgment  affirmed. 

GOEDON  V.  SEARING. 

1  Skgokdabt  EvmxNOE,  When  Admissible.— Secondary  evi'denco  of  the  cou- 
tents  of  a  deed  or  grant  is  admissible  where  the  possession  of  the  orig- 
inal is  traced  to  the  possession  of  a  party  not  in  the  State. 

TrlaJj — DiBCBsnoNABT  FowEBS  OF  CouBT.  — The  order  in  which  testimony 
shall  be  admitted  is  within  the  discretionary  powers  of  the  Court  before 
whom  the  case  is  tried. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

Gordon  sued  in  the  Court  below  in  ejectment  for  the  posses- 
sion of  certain  premises  in  the  city  of  San  Francisco,  and  relied, 
on  the  trial  thereof,  upon  a  grant  made  by  T.  M.  Leaven- 
worth, *on  the  23d  of  December,  1848,  to  one  George  F.      [50] 
Emmons,  from  whom  he  derived  his  title  by  a  series  of 
mesne  conveyances. 

The  original  grant  was  not  produced;  but  as  a  predicate  for 
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the  admission  of  a  certified  copy  of  the  grant,  the  plaintiff  him- 
self was  sworn,  who  testified  that  he  had  inquired  of  aU  the 
agents  of  Emmons,  the  original  grantee,  for  the  grant,  and  had 
also  searched  their  papers  for  the  purpose  of  finding  it,  and  that 
he  had  failed  to  discover  the  grant:  that  Emmons,  the  original 
grantee,  was  then  at  Bio  Janeiro,  in  South  America,  and  had  not 
been  in  the  State  for  several  y<eara-  Plaintiff's  counsel  then  in- 
troduced the  deposition  of  T.  M.  Leavenworth,  who  testified 
that  he  had  granted  the  premises  in  dispute,  on  the  23d  of  De- 
cember, 1848,  to  George  F.  Emmons,  who  shortly  afterwards 
left  the  State,  and  had  never  returned.  On  being  shown  the 
certified  copy,  -he  testified  to  its  correctness,  whereupon  the 
Court  below  held  that  a  sufficient  predicate  had  been  laid  for 
the  introduction  of  secondary  evidence,  and  then  admitted  the 
certified  copy  under  the  exception  of  the  defendant's  counsel. 
Judgment  for  plaintiff,  and  defendant  appealed. 

Aug.  M.  Heslep,  for  Appellant. 

Bobcrt  F,  Morrison^  for  Respondent. 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court — ^BtmiffETT, 
J.,  concurring. 

The  appellant  contends  that  the  Court  below  erred  in  admit- 
ting secondary  evidence  of  the  contents  of  a  deed,  and  that  the 
loss  or  absence  of  the  original  was  not  sufficiently  accounted  for. 
The  plaintiff  traced  the  paper  to  the  hands  of  a  person  not  in 
the  State.  This  has  always  been  held  a  sufficient  predicate  for 
the  admission  of  secondary  evidence,  because  the  party  in  whose 
possession  the  paper  is  supposed  to  be,  or  was  last  seen,  being 
beyond  the  jurisdiction  of  the  Court,  it  has  no  power  to  compel 
his  attendance,  or  the  production  of  the  paper. 

Another  alleged  error  is  the  order  in  which  the  Court  permit- 
ted the  testimony  to  be  introduced  on  the  trial.  This  is  always 
a  matter  of  discretion,  and  the  plaintiff  having  made  out  Ms 
case,  it  is  not  regarded  as  material  in  what  particular  order  be 
established  the  facts  by  his  evidence. 

Judgment  affirmed. 


[51]  *THE  PEOPLE  v.  MARSHALL. 

TsHA»T-iN-CoMMON,  PowxB  TO  AiJENATE.— One  joint-tenant  ot  tenant-in- 
common  of  a  chattel,  cannot  dispose  of  anyming  more  than  his  own 
interest  therein. 

Appeal  from  the  Court  of  Session^  of  the  County  of  San  Fran- 
cisco. 

n.  Marshall,  for  Appellant. 

H.  H.  Byrne,  for  Bespondents. 
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MuBBAT,  C.  J.y  delivered  the  opinion  of  the  Court — Tebbt,  J., 
concurring. 

The  defendant  was  indicted,  and  convicted  of  grand  larceny. 
The  offense  consisted  in  taking  several  head  of  stock  from  the 
possession  of  one  Buchanan,  which  had  been  sold  to  him  by  Al- 
exander Marshall,  a  brother  of  the  defendant.  The  defendant 
justified  the  taking,  on  the  ground  that  he  was  the  owner  of  the 
cattle;  or,  if  not  the  actual  owner,  that  he,  together  with  his 
three  brothers,  were  the  owners  thereof  in  common,  and  thatihe 
sale  by  Alexander  did  not  divest  the  interest  of  the  other  joint- 
owners.  The  testimonv  is  veiy  conflicting,  and  the  brothers 
having  taken  sides  in  this  unnatural  controversy,  seem  unscru- 
pulous as  to  the  means  employed  to  bring  disgrace  upon  them- 
selves and  family. 

It  is  impossible,  from  the  evidence,  to  determine  whether  the 
property  belonged  to  Alexander  or  Hugh.  Whether  it  was 
partnership  property,  over  which  each  had  the  power  of  dis- 
position, or  whether  it  was  the  joint-property  of  the  four 
brothers. 

Under  this  state  of  case,  the  defendant  requested  the  Court 
to  charge  the  jury,  "That  if  the  four  brothers  were  the  joint- 
owners  of  the  property,  the  sale  thereof  by  one,  without  the 
consent  of  the  others,  would  not  divest  their  rights  of  owner- 
ship in  such  property."  The  refusal  of  the  Court  to  give  this 
instruction  was  clearly  erroneous.  One  joint-tenant,  or  tenant- 
in-common,  of  a  chattel,  cannot  dispose  of  anything  more  than 
his  own  interest  therein.  In  view  of  the  testimony  before  the 
Cotui;,  this  instruction  was  pertinent,  and  should  have  been 
given. 

Judgment  reviprsed,  and  cause  remanded. 


♦OILMAN  V.  COUNTY  OF  CONTRA  COSTA.*    [52] 

Oedsb  Dkfened. — An  order  is  the  jndment  or  conolaedon  of  the  Court  or 
Judge,  upon  any  motion  or  proceeding,  and  includes  cases  where  affirm- 
ative relief  is  granted,  or  relief  denied. 

Appkal  fbom  Obdeb,  when. — An  appeal  will  lie  from  an  order  refusing  to 
quash  an  execution. 

^  Ck}t7NTT,  LiABiLiTT  OF. — ^At  common  law,  an  action  did  not  lie  against  a 
county;  and  this  was  the  law  of  this  State,  until  the  18th  of  May,  1854. 
The  law  passed  May  1st,  1854,  exempting  the  property  of  counties  from 
a  forced  sale  under  execution,  did  not  affect  the  obligation  of  plaintiff's 
contract  with  the  county,  for  it  was  but  an  affirmance  of  the  common 
law. 

*  Idsm. — Pbopbstz  Exempt  fbom  Execution.— An  execution  levy  u^ion  a 
county's  revenues  in  the  hands  of  the  treasurer,  is  illegal  and  void. 

Appeal  from  the  District  Court  of  tlie  Seventh  Judicial  Dis- 
trict, County  of  Contra  Costa. 

*S«me  case.  6  Cal.  426;  6  Cal.  676:  ftfOrmed  GUman  r.  Contra  Costa  Co.,  10  Gal.  608. 

1.  Cited  Placer  Co.  y.  A$Un,  pott  306;  WaiU  y.  Onuby  Co.,  1  Nev.i876. 

2.  aUd  EmericT.  CfUman,  10  Gal.  AiO. 
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This  is  an  appeal  from  an  order  of  the  District  Court  of  the 
Seventh  Judicial  District,  overruling  a  motion  to  quash  an  exe- 
cution, and  discharge  a  levy.  The  plaintiff  recovered  a  judg- 
ment against  the  County  of  Contra  Costa,  in  March,  1856,  and 
in  January,  1857,  sued  out  an  execution  and  caused  a  levy  to 
be  made  on  the  court-house,  and  also  on  the  revenuea  of  the 
County  in  the  hands  of  the  treasurer. 

Sloan  &  Hartman,  for  Appellant. 

This  is  an  appeal  from  an  order  of  the  District  Court  of  the 
Seventh  Judicial  District,  for  the  County  of  Contra  Costa,  over- 
ruling the  motion  of  the  appellant  to  quash  an  execution  and 
discharge  the  levy. 

On  the  22d  of  March,  1856,  the  respondent  recovered  judg- 
ment against  the  appellant  in  the  sum  of  twenty  thousand  four 
hundred  and  twenty-seven  dollars  with  interest  at  five  per 
centum  per  month. 

After  establishing  his  demand  against  the  County  of  Contra 
Costa,  the  respondent  made  no  application  to  the  County  au- 
therities  to  have  the  same  paid  or  funded;  but  on  the  10th  of 
January,  1857,  sued  out  execution,  which  he  caused  to  be  levied 
on  the  court-house  of  the  county,  and  also  upon  the  revenues 
of  the  county  in  the  hands  of  the  treasurer,  consisting  of  the 
interest  fund,  school  fund,  road  fund,  general  and  contingent 
funds. 

The  former  was  advertised  for  sale  in  the  usual  manner;  and 
the  latter  being  seized  and  locked  up,  are  diverted  from  their 
legitimate  purposes,  thus  tending  to  obstruct  and  suspend  the 
performance  of  the  ordinary  public  business  of  the  county. 

"  The  Act  of  May  1st,  1854,  was  passed  after  the  contract  was 
made  with  the  plaintiff,  and  pendente  lite,  and  does  not  exempt 
this  property  from  sale,  tmder  this  execution." 

The  view  here  presented  can  be  fully  answered  without 
[53]  con-*sidering  the  question,  whether  it  is  competent  for 
the  Legislature  to  pass  an  Act  exempting  any  part  of  a 
debtor's  property  from  sale  on  execution,  which  was  by  law, 
subject  to  seizure  and  sale  at  the  time  the  debt  was  created.  At 
the  time  when  the  respondent's  demand  against  the  county  of 
Contra  Costa  originated,  not  only  were  the  public  property  and 
revenues  of  the  county  exempt  from  seizure  on  execution,  but 
the  county  itself  was  not  liable  to  be  sued. 

By  the  common  law  no  action  lies  against  a  county. 

It  was  not  until  the  Act  of  the  11th  of  May,  1854,  was 
passed,  that  an  action  could  be  maintained  against  a  county  in 
this  State. 

Ten  days  prior  to  the  approval  of  that  act,  and  with  the  view 
of  preventing  any  misapprehension  in  reference  to  the  rights  of 
the  party  suing,  the  Act  of  the  1st  of  May  was  passed,  declar- 
ing that  the  court-house,  jail,  public  buildings,  offices,  lot  or 
land,  belonging  to  the  county,  should  be  exempted  from  forced 
sales.     (Statutes  of  1854,  pp.  38  and  45.) 
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The  Act  of  the  Ist  of  May,  however,  was  wholly  unnecessary. 
It  is  only  by  virtue  of  express  legislation,  that  either  the  prop- 
erty of  a  county,  or  of  its  inhabitants,  can  be  taken  on  execution 
for  the  satisfaction  of  a  demand  against  such  county. 

A  county  is  but  the  political  division  of  a  State.  (1  Black. 
Com.  113,  117;  Constitution  of  Cal.  Art.  IV,  Sec.  4;  Art.  VI, 
sees.  1,  8  and  9;  Art.  XI,  sees.  4, 8,  9  and  13;  Art.  XII,  Sec.  14.) 

The  counties  have  their  own  assessors,  treasurers,  auditors, 
etc.  They  have  their  own  revenues  for  general  and  special  ob- 
jects. (Laws  of  1850,  ch.  42,  Sec.  5,  p.  115;  ch.  43,  sees.  1  and 
9,  p.  117;  p.  153,  Sec.  25;  p.  138,  Sec.  30.) 

EiLSseU  V.  The  Men  of  Devorty  2  Term  Rep.  671,  was  an  action 
against  some  of  the  inhabitants  of  the  county  of  Devon  for  an 
injury  sustained  in  consequence  of  the  county  bridge  being  out 
of  repair,  but  it  was  held  that  it  could  not  be  maintained. 

That  seems  to  have  been  the  first  experiment  of  the  kind  in 
the  English  Courts.  In  reference  to  which  circumstance,  Ash- 
hurst,  J.,  remarked:  ''It  is  a  strong  presumption  that  •that 
which  never  has  been  done,  cannot  by  law  be  done  at  all."  Both 
he  and  Lord  Chief  Justice  ££nton  declared  that  recourse  must 
be  had  to  the  Legislature  for  that  purpose,  before  such  action 
can  be  maintained. 

Again,  in  Wilson  v.  The  Commissioners  of  HwrUingdon  countij, 
7  Watts  &  S.  109,  it  was  held  that,  though,  by  an  express  act  of 
the  Legislature  of  Pennsylvania,  a  county  might-  be  sued,  yet, 
that  execution  of  a  judgment  obtained  against  the  county  could 
be  had  only  in  the  manner  provided  for  in  the  statute. 

The  revenues  of  the  county,  like  those  of  the  State,  consist  of 
various  distinct  funds,  which  are  by  law  raised  for,  and  devoted 
to,  certain  specific  objects. 

'^These  are  made  the  sul^ects  of  distinct  accounts,  in  the  [54] 
books  of  the  treasurer,  and  can  only  be  paid  out  pursuant 
to  orders  of  appropriation,  and  upon  warrants  only  drawn  by 
lawful  authority.  The  treasurer  cannot  otherwise  dispose  of  the 
funds  without  subjecting  himself  to  a  prosecution  for  a  gross 
violation  of  his  official  duiy. 

The  sheriff  can  derive  no  power,  from  the  vmt  of  fieri  facias 
to  invade  the  county  treasury,  and  divert  the  funds  from  their 
legitimate  objects  for  the  purpose  of  satisfying  some  particular 
demand  against  the  county. 

I  need  only  to  refer  to  the  case  of  Hunsacker  v.  Borden ,  decided 
by  this  Court  at  the  July  Term,  1855,  as  an  authority  directly  in 
pointy  and  as  conclusive  upon  the  question  in  this  case. 

There  can  be  no  question  as  to  iJie  power  or  authority  of  the 
Court,  in  a  case  like  this,  to  relieve  upon  motion. 

It  is  a  fundamental  principle  of  the  common  law,  that  the 
Court  must  possess  power  over  its  own  process;  and  will,  on 
application,  interfere  to  prevent  abuse;  sometimes  by  quashing 
the  writ,  sometimes  by  ordering  a  discharge  of  the  levy  and  a 
restitution  of  the  property  -which  had  been  seized. 
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Geo,  F,  &  Wm.  H,  Sharp,  for  Eespondent. 

On  the  28th  day  of  October,  1852,  the  appellants  made  a 
contract  with  respondent  to  build  a  bridge. 

The  respondent  fulfilled  his  contract,  and  not  being  paid, 
sued  appellants  for  the  contract  price.  The  suit  was  severely 
contested  by  the  appellants,  and  on  the  22d  of  March,  1856, 
respondent  finally  recovered  a  judgment,  which  was  afterwards, 
in  all  things,  afirmed  by  this  Cou^. 

On  the  lOih  day  of  January,  1857,  respondent  sued  out  an 
execution,  and  thereunder  the  sheriff  of  Contra  Costa  county 
levied  upon  the  public  buildings  and  certain  unappropriated 
moneys  of  appellants,  in  the  hands  of  the  treasurer. 

On  the day  of ,  1857,  appellants  moved  the  Dis- 
trict Court  ''to  vacate  the  levy."  That  motion  was  dismissed 
by  the  Court,  and  defendant  appealed. 

A  dismissal  of  that  appeal  is  asked  by  respondent,  for  the 
reason: 

1*  That  no  appeal  lies.  There  was  no  order  made,  but  only 
a  refusal  to  make  an  order. 

If  appellants  desired  to  present  a  case  in  such  a  shape  as  to 
authorize  this  Court  to  review  it,  they  should  have  proceeded 
by  bringing  an  action. 

The  refusal  to  grant  an  ordef  is  not  subject  to  review.  (Pr. 
Act,  Sec.  836,  sub  3;  Baker  v.  BoserUhal,  7  Cal.  June  7, 1857; 
Henley  v.  Hayings,  3  Cal.  341;  People  v.  SiiUman,  1.  Cal.  117. 

2.  The  first  position  assumed  by  appellants  before  this 

[55]      Court  *is,  that  the  county  not  being  suable  when  this  debt 

was  contracted,  nor  until  after  the  Act  of  May  1,  1854, 

exempting  certain  county  property,  this  property  was  exempt 

from  seizure.  . 

The  suability  of  the  county  upon  this  claim  is  not  an  open 
question — it  is  established  by  the  judgment.  This  contract 
being  made  before  the  passage  of  the  act  allowing  counties  to 
be  sued,  the  question  of  suability  was  made  by  appellants  both 
times  this  case  was  before  this  Court  on  appeal.  In  fact,  at  the 
last  time  it  was  the  only  question  seriously  urged.  This  Court 
did  not  deem  the  question  of  sufficient  importance  to  notice  it, 
and  it  is  presumed  that  this  Court  considered  the  county  suable, 
on  this  contract,  upon  common  law  principles. 

Notwithstanding  those  decisions,  the  learned  counsel,  now 
representing  the  appellants,  consider  that  if  the  county  was  not 
suable,  at  common  law,  at  the  time  this  contract  was  made,  any 
law  affecting  the  remedy  does  not  impair  the  contract.  In 
this  light  it  becomes  important  to  reconsider  the  question  of 
suability. 

The  respondent  freely  concedes  that  no  action  lies  at  common 
law  against  a  county  for  any  liability  growing  out  of  a  strict 
exercise  of  the  right  of  sovereignty;  those  rights  only  that  v^R^e 
formerly  possessed  by  counties  in  England.  All*  the  cases  cited 
by  appellants  are  of  that  character. 

Counties  in  this  State  are  not  strictly  political  local  sovereign- 
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ties,  but  quasi-corporations,  having  extended  powers  for  various 
purposes. 

Tlie  suability  of  a  county  of  this  State,  upon  a  contract  not 
made  while  exercising  rights  of  sovereignty,  was  never  brought 
before  this  Court,  except  in  this  suit. 

But  the  respondent  insists  that  it  is  now  well  settled,  at  com- 
mon law,  that  a  political  corporation  is  not  exempt  from  any  of 
the  responsibilities  of  a  private  corporation,  or  an  individual, 
except  only  while  engaged  strictly  in  the  exercise  of  sovereign 
powers. 

When  they  step  out  of  those  confines  and  make  a  contract,  a 
right  springs  up,  and  the  common  law  affords  an  ample  remedy. 
(Mayor,  etc.,  of  Lyme  Begis.  v.  Henley,  3  Barn.  &  Ad.  77;  Clark 
V.  The  Matjor,  etc.,  of  WaahingUm,  12  Wheat.  40;  HaU  v.  Washr 
ington  County,  2  Green,  Iowa,  473,  in  Liv.  Law  Mag.  for  '53, 
623;  Martin  v.  The  Mayor,  etc.,  of  Brooklyn,  1  Hill,  545;  Western 
V.  Same,  23  Wend.  334;  People  v.  The  Corporation  of  Albany,  11 
Wend.  539;  Moodalay  v.  The  East  India  Co.,  Bro.  Ch.  469.) 

3.  But  concede  that  appellants'  could  not  be  sued  upon  their 
contract,  it  was,  nevertheless,  a  valid  and  binding  one,  and  the 
Act  of  May  1,  1854,  impairs  it. 

The  fact  that  the  appellants  could  not  be  sued  on  this  con- 
tract, did  not  render  its  obligations  less  binding  on  ap- 
pellants; nor  the  *fact  that  one  of  the  contracting  parties      [56] 
was  a  County  or  a  State  even.     (Dartm^ouih  College  v. 
Woodward,  4  Wheat.  518.) 

All  "stop"  and  "exemption"  laws  impair  the  obligation  of 
contracts,  and  are  opposed  to  the  true  interests  of  society.  They 
should  never  be  enacted  to  enable  a  corporation  to  deprive  the 
honest  mechanic  of  the  reward  of  his  industry.  Such  laws  have 
never  received  favor  from  the  Courts. 

Laws  wholly  prospective  in  their  operations  can  be  endured, 
whatever  may  be  their  nature;  but,  when  retroactive,  or  con- 
strued so  as  to  work  a  retroactive  effect,  they  work  an  evil  but 
little  below  a  robbery.  This  case  would  be  a  fit  illustration  of 
the  wickness  of  such  a  law. 

The  respondent  parted  with  his  materials  and  performed  the 
labor  when  no  exemption  law  existed,  and  although  not  suable, 
if  the  opposing  counsel's  position  be  correct,  the  appellants  if 
disposed  to  be  honest,  could  have  used  this  property  now  made 
exempt,  to  pay  the  debt  due  respondent. 

An  exemption  law  must  protect  both  parties.  It  cannot  pro- 
tect appellants  alone,  but  the  respondent  also. 

This  will  not  be  the  case  if  this  property  be  exempt,  because 
it  enables  appellants  to  appropriate  the  respondent's  labor  and 
materials,  without  recompense  to  him. 

It  is  confidently  asserted  that  no  case  can  be  produced  of  any 
Court  of  high  authority,  that  has  ever  given  a  retroactive  effect 
to  such  a  law,  even  though  the  remedy  might  have  been  more 
ample  when  the  contract  was  made. 

This  legislation,  then,  being  subsequent  to  the  making  of  the 
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contract,  by  judicial  construction,  must  be  held  to  refer  to  con- 
tracts made  after  that  time,  and  not  to  affect  past  transactions. 
CQuackeTibush  v.  Banks,  1  Den.  128;  Sackett  v.  Andrass,  5  Hill, 
SM;  Von^Schmidt  v.  Huntington,  1  Cal.  65;  Matlheson  v.  Weller, 
8  Den.  52.) 

The  Act  of  May  15,  1854,  allowing  counties  to  be  sueS,  only 
affected  this  contract  by  making  the  remedy  more  certain. 

4.  But,  the  appellants  contend,  that  these  funds  are  exempt, 
because  they  are  the  funds  of  a  county. 

This  position  cannot  be  sustained  upon  principle  or  authority. 
The  only  reason  assigned  by  the  Courts  in  the  early  English 
cases,  why  a  county  with  only  political  powers  could  not  be 
sued,  was  because  it  had  no  fund  or  property. 

At  the  present  day,  when  the  powers  of  a  county  are  so  en- 
larged as  to  enable  it  to  hold  real  estate,  make  contracts,  etc., 
the  reason  fails.  Before  the  passage  of  the  Act  above  referred 
to,  based  upon  the  advancement  of  the  times,  this  Court  held 
that  the  property  of  a  municipal  corporation  was  subject  to  sale 
under  execution.     {Smith  v.  Morse,  2  Cal.  525.) 

The  Act  of  May  1,  1854,  sets  this,  matter  at  rest  by  defining 
what  property  of  a  county  is  exempt. 
[57]         Tj^s  Act  being  a  negative  statute,  the  county  is  ex- 
cluded from   chuming   as   exempt  property,   not  men- 
tioned in  it. 

If  that  Act  could  reach  this  debt  at  all,  it  could  not  place  this 
fund  beyond  the  reach  of  this  execution,  because  it  specifically 
specifies  what  property  shall  be  exempt  fropi  forced  sale,  and 
this  is  not  included  in  the  exemption.  That  Act,  being  in  dero- 
gation of  the  common  law,  will  not  be  extended  by  construction 
to  property  not  embraced  in  it;  and  the  Court  will  look  at  all 
the  remedial  statutes  in  construing  it. 

MuBBAT,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court— -Burnett,  J.,  concurring. 

The  first  question  presented  is,  whether^an  appeal  will  lie  in 
such  a  case  ?  The  three  hundred  and  thirty-sixth  sectionof  the 
Practice  Act  gives  an  appeal  from  ''any  special  order  made 
after  judgment." 

The  question,  then,  is,  what  is^n  order?  It  may  be  defined 
to  be  the  judgment,  or  conclusion  of  the  Court,  upon  any  mo- 
tion or  proceeding.  It  means  cases  where  a  Court  or  Judge 
grants  afl&rmative  relief,  and  cases  where  relief  is  denied.  This 
is  apparent  from  the  language  of  the  statute  itself,  which  gives 
an  appeal  "  from  an  order  refusing  to  change  the  place  of  trial," 
etc.  The  counsel  for  the  respondent  relies  upon  the  decisions 
of  this  Court,  in  Baker,  v.  Eosenthal,  "^Herdy  v.  Hastings,  3  Cal. 
341,  and  People  v.  StiUman,  7  Cal.  117. 

The  first  case  was  an  appeal  from  an  order  refusing  to  dis- 
charge an  attachment  before  final  judgment.     In  the  second 


*Not  reported. 
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case,  we  held  that  the  party  should  have  appealed  from  the  orig- 
inal Act  complained  of,  and  not  an  order  refusing  to  vacate 
it,  and  in  the  last  case  it  was  held  that  no  appeal  lay  from  an 
order  refusing  to  change  the  place  of  trial,  until  after  final 
judgment. 

The  appellants  being  entitled,  then,  to  their  remedy  by  appeal, 
it  remains  to  be  ascertained  whether  the  Court  below  correctly 
refused  to  quash  the  execution. 

At  common  law,  an  action  did  not  lie  against  a  county,  and 
the  law  was  the  same  in  this  State  until  the  11th  of  May,  1854, 
when  the  Legislature  passed  a  special  statute,  authorizing  coun- 
ties to  sue  and  be  sued.  Previously,  on  the  1st  of  May,  of 
the  same  year,  an  Act  had  been  passed,  exempting  the  projDerty 
of  counties  from  forced  sale  upon  execution. 

The  respondent  contends  that,  inasmuch  as  the  debt  was  con- 
tracted before  the  Act  of  May  1,  1854,  it  is  not  affected  by  the 
Act.  In  other  words,  that  the  Act  is  not  retrospective,  and  if  it 
were,  it  would  be  unconstitutional. 

The  answer  to  this  proposition  is,  that  the  Act  is  but  an  af- 
firmance of  the  common  law.     At  the  date  of  its  passage,  the 
plaintiff  had  no  right,  by  his  contract,  to  sue  the  county, 
take  out  an  *execution,  and  sell  the  coimty  buildings;  so      [58] 
that  the  obligation  of  no  contract  is  impaired,  so  iar  as 
he  is  concerned. 

The  levy  upon  the  county  revenues,  in  the  hands  of  the  treas- 
urer, was  illegal  and  void.  These  revenues  are  authorized  by 
law,  and  appropriated  to  distinct  purposes,  and  are  not  the  sub- 
ject of  seizure  upon  execution. 

Judgment  reversed. 


PEOPLE  V.  SUPERVISORS  OF  EL  DORADO  COUNTY.* 

^  Cebtiobabi,  when  will  not  Lib. — A  writ  of  certiorari  will  lie  in  the  District 
Court,  to  review  the  action  of  the  board  of  supervisors;  otherwise  their 
action  would  be  beyond  control. 

SBcTPEBTisoBs,  PowEBs  OF. — ^From  the  necessity  of  the  case,  supervisors  ex- 
ercise judicial,  legislative,  and  executive  powers,  in  matters  relating 
to  the  police  and  fiscal  regulations  of  counties. 

Appeal  from  the  District  Court  of  the  Elevsnth  Judicial  Dis- 
trict, County  of  El  Dorado. 

Noteware,  recorder  of  El  Dorado  county,  presented  an  affi- 
davit to  the  board  of  supervisors  in  that  county,  stating  that, 
for  a  long  period  of  time,  he  had  performed  the  duty  of  auditor 
faithfully,  in  drawing  warrants  upon  the  county  treasurer,  and 
prayed  therein  that  he  be  allowed  compensation  therefor.     On 

•See  People  ex  rel.  Rann  <£  Plant  v.  El  Dorado  Co.,  11  Cal.  170. 

1.  Approved  Robinson  v.  Sacramento,  16  Cftl.  210.  Cited  Fall  v.  Paint,  23  Cal.  308;  Mur- 
ray V.  Mariposa  Co,,  23  Cal.  495. 

2.  CiJed  People  v,  Marin  Co.,  10  Cal.  346;  CHdias  y.  Morrill  22  Cal.  478;  Stone  v.  EVeins 
24  Cal.  127;  Miller  v.  Sacamenio,  25  Cal.  97f  Emery  v.  Bradford.  29  Cal.  85;  Kimball  v. 
Board  of  Supervisors,  46  Gal.  23.  Diflapproved  People  y.  Promnes^  84  Cal.  528,  641;  State 
y.  Ormsby  Co.,  7  Nev.  397. 
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this  affidavit,  the  board  allowed  him  the  sum  of  Beventy-five 
cents  for  each  and  every  warrant  that  he  had  drawn,  as  auditor, 
upon  the  treasurer,  and  directed  him  to  draw  a  warrant  in  his 
own  favor,  for  the  amount  of  his  services  estimated  upon  the 
basis  of  seventy-five  cents  for  each  warrant. 

After  the  passage  of  this  order,  Noteware  drew  a  warrant  in 
his  own  favor,  for  two  thousand  three  hundred  and  twenty-sev- 
en dollars  and  seventy-five  cents,  presented  it  to  the  county 
treasurer,  who  registered  the  same,  and  endorsed  thereon  ''  not 
paid  for  want  of  funds." 

The  relators  allege  that  they  were  tax-payers  of  El  Dorado 
county,  and  interested  in  an  economical  expenditure  of  the  pub- 
lic funds.  That  the  supervisors,  in  allowing  the  Noteware  claim, 
exceeded  their  jurisdiction,  and  violated  the  express  provisions 
of  law;  and  prayed  that  the  treasurer  might  be  enjoined  from 
paying  said  warrant,  and  Noteware  restrained  from  transferring 
it,  and  also  that  a  writ  of  certiorari  issue,  to  the  board  of  super- 
visors, commanding  them  to  certify  their  proceedings  in  the 
IVoteware  matter  to  the  District  Court.  The  relators  afterwards 
amended  the  prayer  of  their  petition,  and  asked  that  a  writ  of 
prohibition  might  issue,  prohibiting  the  supervisors  from  doing 
any  act  affecting  the  Noteware  claim,  and  that  the  said  board  be 

reqilired  to  revoke  all  their  previous  orders. 
[59]      *The  Coiut  below  temporarily  enjoined  the  treasurer 
from  paying  the  Noteware  warrant  and  Noteware  from 
negotiating  it,  and  also  directed  the  certiorari  to  issue  to  the 
supervisors. 

Some  of  the  defendants  answered,  and  fthers  demurred  to 
the  petition  of  relators.  The  Court  below,  in  an  elaborate 
opinion,  on  the  authority  of  The  People  v.  Hester,  alone,  dis- 
missed the  petition  of  relators,  and  entered  judgment  for  the 
defendants.    From  the  judgment  this  appeal  was  taken. 

Sanderson  db  Eeioes,  for  Appellant. 

This  proceeding  was  instituted  for  the  purpose  of  obtaining  a 
review  of  certain  proceedings  had  by  the  board  of  supervisors, 
whereby  a  certain  allowance,  alleged  to  be  illegal,  was  made  to 
the  said  auditor,  and  for  which  the  auditor  had  drawn  his  war- 
rant, which  had  been  presented  to  and  accepted  by  the  treas- 
urer. As  against  the  board,  a  writ  of  certiorari,  in  the  first  in- 
stance, was  sought.  As  against  the  auditor  and  treasurer,  an 
injunction  restraining  the  first  from  negotiating  or  otherwise 
disposing  of  the  warrant,  and  the  latter  from  paying  the  same. 

Subsequently,  the  information  was  so  amended  as  to  ask  also 
for  a  writ  of  prohibition,  or  some  other  remedy,  as  against  the 
board  of  supervisors. 

The  Court  below  refused  all  relief. 

A  writ  of  certiorari  was  refused,  because  this  Court  had  de- 
cided in  Church  v.  HesLeVy  that  it  does  not  lie  to  the  board  of 
supervisors. 
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A  writ  of  prohibition  was  refused,  because,  in  the -opinion  of 
that  Court  it  was  not  the  proper  remedy. 

In  our  judgment,  the  decision  as  to  prohibition  is  correct;  and 
but  for  the  case  of  Church  v.  Heater,  the  writ  of  certiorari  would 
have  been  granted. 

We  seek,  therefore,  a  review  of  Church  v.  Hester,  being  satis- 
fied that  the  points  decided  in  that  case  could  not  have  been 
maturely  considered  by  this  Court^ 

The  ground  upon  which  the  writ  of  certiorari  was  refused  in 
that  case  was  this:  ''The  supervisors  not  being  judicial  officers, 
or  charged  with  the  exercise  of  judicial  duties,  it  results  that  the 
writ  cannot  be  properly  directed  to  them."  {People  ex  rel 
Church  V.  Heder,  6  Cal.  679.) 

We  respectfully  submit  that  this  Court  erred  in.  saying  that 
''supervisors  are  not  charged  with  the  exercise  of  judicial  du- 
ties." 

In  our  judgment,  the  Act  creating  the  board  of  supervisors, 
(Statutes  of  1855,  p.  53,  sec.  9,)  does  charge  them  with  the  ex- 
ercise of  judicial  duties. 

They  have  to  perform  precisely  the  same  Acts  that  a  Court 
would  were  the  claim  prosecuted  before  it.    They  have  to  hear 
testimony,  find  the  facts,  construe  and  apply  the  law  to 
those  '''facts,  to  ascertain  and  settle  the  legal  rights  orthe      [60] 
parties  before  them,  and  pronounce  a  judgment  for  or 
against  one  or  the  other.  • 

Are  not  these  judicial  acts  ? 

Province  of  writ  discussed — Ex  parte  Mayor,  etc.,  of  Albany, 
23  Wend.  277;  Starn  v.  Mayor,  etc.,  by  Senator  Paige,  25  Wend. 
164. 

Newell  &  Williams,  for  Respondents. 

In  the  Court  below,  we  questioned  th«  right  of  the  relators 
to  institute  this  proceeding.  They  claim  the  right  to  occupy 
their  present  position  upon  the  ground  of  being  tax-payers,  but, 
at  the  same  time,  show  that  their  property  is  not  in  danger 
tJirough  taxation  or  otherwise,  of  being  liable  to  the  payment 
of  the  debt,  for  they  say  that  the  county  is  now  largely  in  debt, 
and  that  the  allowance  made  Noteware;  defendant,  increases 
that  debt,  which  must  be,  in  future,  discharged.  They  charge 
the  payment  of  the  demand  to  posterity,  without  showing  that 
they  have  permanent  property,  or  might  otherwise  become  liable  ; 
therefore,  their  interest  in  the  subject-matter  of  litigation  is  too 
remote. 

The  statute  of  1855,  p.  55,  sec.  21,  by  its  terms,  authorizes 
them  to  have  appeared  before  the  board  of  supervisors,  and 
there  to  have  resisted  defendant,  Noteware's  claim.  Hod  they 
done  so,  and  then,  had  the  board  allowed  the  claim,  the  rela- 
tors could  have  sought  relief  by  certiorari,  (admitting  that  the 
writ  would  be  in  a  proper  case.)  By  that  course,  they  would 
properly  have  become  parties  to  the  proceeding,  and  the  statute 
authorizes  certiorari  when  there  is  no  other  remedy,  etc. 

57 


Digitized  by 


Googk 


61  People  v.  Sup.  op  El  Dorado  Co.      [Sup.  Ct. 

We  maintain,  that  the  board  is  a  sort  of  judicial  body,  consti- 
tuted by  law  to  decide  all  matters  of  account  between  individ- 
uals and  the  county,  and  that  their  decision  stands  as  final 
until  reversed  by  a  higher  tribunal,  (2  Sandf.  472,)  and  that 
their  decisions  cannot  be  attached  in  any  collateral  proceeding, 
but,  that  under  the  statute,  persons  who  wish  to  become  parties 
to  a  proceeding  before  them,  must  do  so  in  the  first  instance, 
and  thereby  place  themselves^n  a  position  which  would  enable 
them  to  apply  for  relief  to  a  higher  tribunal  if  they  felt  ag- 
grieved, which  application  would  be  in  the  nature  of  an  appeal. 

Were  it  otherwise,  there  could  be  no  end  to  the  lawsuits  in 
which  a  man  might  become  involved,  if  he  should  be  so  unfor- 
tunate as  to  have  an  allowed  claim  against  a  county.  Take  the 
case  before  us,  for  instance :  Eann  and  Plant  have  sued  out  this 
writ;  if  they  fail,  what  is  to  prevent  other  enemies  of  the  defend- 
ant, Noteware,  from  instituting  a  similar  proceeding,  and  so  on 
through  a  great  number  of  the  tax-payers  of  the  county;  but  if 
the  course  we  suggest  be  correct,  then  all  who  wished  to  resist 
the  claim  could  have  appeared  before  the  board,  made  their  ob- 
jections, and  then,  necessarily,  have  become  parties  in  the 
[61]  appeal,  *or  certiorari  proceediiig.  Relators  are  too  late 
in  their  opposition  to  defendant's  claim. 

Murray,  C,  J.,  delivered  the  opinion  of  the  Court — ^Burnett, 
J.,  c^curring. 

This  was  an  application  for  a  writ^of  certiorari,  to  review  the 
action  of  the  board  of  supervisors  of  El  Dorado  county,  in  a 
certain  proceeding  before  them,  touching  the  allowance  of  an 
account.  After  the  petition  had  been  filed,  the  plaintiff,  by  leave 
of  the  Court,  amended  it,  asking  for  a  writ  of  prohibition  or  in- 
junction. The  Court  refused  the  writ,  and  dismissed  the  appli- 
cation. The  judgment  of  the  Court  below  was  doubtless  based 
on  the  decision  of  this  Court  in  the  case  of  People  v.  Hester,  6 
Cal.  679.  The  counsel  for  the  appellant  has  sought  a  review  of 
that  decision,  and  we  have  cheerfully  acceded  to  his  request,  as 
we  have  been  satisfied  for  some  time  that  the  decision  was  in- 
correct, and  ought  not  to  be  maintained.  The  case  of  People  v. 
Hester  was  submitted  to  us  without  argument;  after  its  decision, 
we  ordered  the  case  to  be  argued  for  our  own  information,  and 
invited  the  bar  generally  to  participate  in  the  discussion.  No 
one  feeling  sufficiently  interested  in  the  Court,  or  the  correct- 
ness of  its  decisions,  to  appear  in  the  case,  the  former  opinion 
was  allowed  to  stand.  Subsequent  ct^es,  however,  showed  that 
the  rule  thus  established  would  have  to  be  abandoned,  or  the 
most  important  rights  of  parties  would  be  left  to  rest  entirely 
upon  the  uncontrolled  discretion  or  caprice  of  county  supervis- 
ors, and  that  the  legitimate  result  of  the  decision  woul^  be  to 
place  the  inferior  or  subordinate  agents  of  the  people  beyond 
the  reach  and  control  of  all  supervisory  power. 

The  decision  in  the  case  of  People  v.  Hester,  proceeded  on  the 
ground,  that  the  third  article  of  the  Constitution  of  this  State 
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had  BO  distributed  the  powers  of  government,  as  to  forbid  those 
charged  with  duties  belonging  to  one,  from  exercising  functions 
appertaining  to  another  department.  That  by  law,  a  writ  of 
certiorari  could  only  issue  to  an  inferior  board  or  officer  exer- 
cising judicial  functions,  and  that  it  was  inconsistent  with  the 
theory  of  the  distribution  of  powers  by  the  third  article,  for  the 
supervisors  to  exercise  judicial  functions.  This  would  equally 
apply  to  the  writ  of  prohibition,  but  it  is  not  perceived  on  what 
ground  the  Court  below,  in  the  present  case,  refused  to  inter- 
pose by  injunction. 

The  error  in  the  case  of  People  v.  Hester,  consisted  in  over- 
looking the  fifth  section  of  the  ninth  article  of  the  Constitution, 
which  provides,  that  "  The  Legislature  shall  have  power  to  pro- 
vide for  the  election  of  a  board  of  supervisors  in  each  county, 
and  these  supervisors  shall  jointly  and  individually  perform  such 
duties  as  may  be  prescribed  by  law."  This  section  must  be  re- 
garded as  a  limitation  on  the  third  article.  In  using  the 
word  *"  supervisors,"  the  Constitution  intended  to  a^opt  [62] 
it  with  its  Known  meaning,  and  in  the  sense  in  which  it 
was  generally  understood. 

The  word  "  supervisors,"  when  applied  to  county  officers,  has 
a  legal  signification.  The  duties  of  the  officer  are  various  and 
manifold;  sometimes  judicial,  and  at  others,  legislative  and  ex- 
ecutive. From  the  necessity  of  the  case,  it  would  be  impossible 
to  reconcile  them  to  any  particular  head,  and,  therefore,  in  mat- 
ters relating  to  the  police  and  fiscal  regulations  of  counties, 
they  are  allowed  to  perform  such  duties  as  may  be  enjoined  upon 
them  by  law,  without  any  nice  examination  into  the  exact  char- 
acter of  the  powers  conferred. 

.  This  rule  will  preserve  the  utility  of  these  officers,  while  it  is, 
at  the  same  time,  in  harmony  with  the  spirit  of  the  Constitution 
itself.  It  remains  but  to  add,  that  the  decision  of  this  Court,  in 
the  case  of  People  v.  Hester,  is  erroneous,  and  that  we  are  happy 
that  BO  early  an  opportunity  has  been  presented  to  us  for  cor- 
recting the  same. 

Judgment  reversed,  and  cause  remanded. 


ASHBURY  V.  SANDERS. 

]?aESUMpnoN  OP  Life. — ^Whbn  it  Ceases.— In  the  case  of  an  absent  person, 
from  whom  no  tidings  are  received,  the  presumption  of  life  ceases  at  the 
end  of  seven  years. 

Idem. — To  shorten  this  time,  there  must  be  evidence  of  some  specific  peril 
to  the  life  of  the  individual. 

Idem. — What  IifpumciENT. — The  fact  that  a  fugitive  from  justice  hod  not 
been  heard  of  for  sixteen  months,  and  that  he  was  a  passenger  on  a  par- 
ticular vessel  bound  for  a  specified  port,  and  that  neither  the  vessel  nor 
crew  had  ever  been  heard  from,  is  not  sufficient  to  raise  a  legal  presump- 
tion of  his  death. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 
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This  was  an  action  to  foreclose  a  mortgage  executed  by  G.  J. 
Hubert  Sanders  to  plaintiff,  to  which  his  wife  was  made  a  party 
defendant,  who,  in  her  answer,  set  up  as  matter  in  abatement 
the  death  of  her  husband  on  the  high  seas.  The  remainder  of 
this  case  is  sufficiently  stated  in  the  opinion  of  the  Court. 
Judgment  for  defendant,  and  plaintiff  appealed. 

O.  P.  Fobes  and  R.  S.  Love,  for  Appellant. 

The  Court  eiTed  in  deciding  that  G.  J.  Hubert  Sanders  was 
dead,  on  the  proof  introduced,  as  a  person  is  not  presumed  to 
be  dead  until  after  the  lapse  of  seven  years  from  the  time  he  was 
last  heard  from.  (1  Greenleaf  on  Evidence,  sec.  41  and  notes; 
11  N.  H.  191;  4  Whart.  150;.  4  Whart.  173;  1  Barb.  Ch.  455; 
10  Pick.  515;  1  Stark.  121.) 

[63]         *B.  S,  Brooks,  for  Respondents. 

I  presume  there  can  be  no  question  that  a  dead  man 
cannot  be  sued;  that  the  action  is  improperly  brought  if  the  de- 
fendant, G.  J.  Hubert  Sanders,  is  dead;  that  the  claim,  like 
any  other,  must  be  presented  to  the  administrator;  that  no  suit 
can  be  brought  affecting  the  estate  until  the  claim  has  been 
passed  upon  by  the  administrator  and  rejected,  unless  by  special 
leave  of  the  Court;  that  the  administrator  is  a  necessaiy  party 
to  any  such  suit,  and  until  an  administrator  is  appointed  no  suit 
can  be  brought;  that  if  the  widow,  or  next  of  kin,  or  public 
administrator,  will  not  take  out  letters  of  administration,  the 
creditor  may  do  it  himself.  I  understand  all  this  to  be  dis- 
tinctly provided  by  statute,  and  in  effect  determined  by  the  Su- 
preme Court  in  the  cases  of  Folsom's  executors. 

It  appears  to  me  equally  plain  that  any  party  to  the  suit  may 
set  up  in  defense,  either  in  abatement  or  bar,  any  matter  which 
shows  that  the  suit  cannot  be  maintained.  The  plaintiff  cannot 
sue  a  dead  man;  and  the  dead  man  can  hardly  be  expected  to 
plead  his  own  disability.  The  objection  is  an  answerable  one. 
It  shows  conclusively  that  suit  cannot  be  maintained,  and  it  can 
only  be  taken  advantage  of  by  another  defendant. 

The  cause  went  to  trial  on  this  issue  of  deaths  and  the  evi- 
dence was  very  conclusive  of  these  facts : 

That  the  bark  Elvira  Barbeck,  Marshall,  master,  bound  from 
this  port  to  Manila,  arrived  at  Honolulu,  and  sailed  from  that 
port  the  second  day  of  May,  1855.  That  G.  J.  Hubert  Sanders 
was  a  passenger  on  board,  and  was  seen  and  conversed  with  on 
board  at  Honolulu  by  a  gentleman  residing  there,  and  wrote 
from  that  port  to  his  connections  here,  speaking  of  his  being  on 
board  of  that  vessel  as  a  passenger.  That  he  has  never  been 
heard  from  by  his  family  since.  That  tiie  Elvirp,  Harbeck  has 
never  been  heard  from  since  her  departure  from  Honolulu. 
That  the  insurance  has  been  paid  upon  the  vessel  as  a  total  loss, 
and  the  family  of  Capt.  Marshall,  long  since  went  into  mourn- 
ing for  him  as  dead. 

Upon  these  facts,  very  satisfactorily  proved,  the  Judge  before 
whom  the  cause  was  tried  found  that  the  defendant,  G.  J.  Hu- 
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bert  Sanders,  died  before  the  commencement  of  the  suit.  The 
only  material  question  in  the  suit,  as  I  understand  it,  is,  whether 
the  evidence  was  sufficient  in  law  to  prove  the  issue. 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court — Mubbat,  C. 
J.,  concurring. 

The  only  question  of  fact  in  this  case,  decided  by  the  Court 
below,  was  the  alleged  death  of  Sanders,  the  defendant.  It  was 
shown,  in  proof,  that  Sanders  left  San  Francisco  in  the  bark 
Elvira  Harbeck,  for  Manila;  that  said  bark  arrived  at  the  Sand- 
wich Islands  on  the  2d  day  of  May,  1855,  and  soon  left, 
with  ^Sanders  on  board,  since  which  time  nothing  has  [64] 
been  heard  of  him,  or  of  the  vessel,  or  any  of  the  crew; 
that  the  insurance  on  the  vessel,  as  a  total  loss,  had  been  paid, 
and  the  relatives  of  the  master  and  his  wife,  who  were  on  board, 
went  into  mourning  for  them,  and  had  given  them  up  as  lost. 
It  was  also  shown  that  Sanders  was  indicted  for  a  felony,  and 
had  absconded.  The  trial  in  the  Court  below  was  held  on  the 
17th  of  September,  1856,  being  sixteen  months  from  the  time 
the  defendant  was  last  heard  of.  The  case  was  tried  without  a 
jury,  and  the  Court  found  the  death  of  the  defendant,  and  the 
plaintid'  appealed  to  this  Court. 

This  is  one  of  those  cases  where  a  question  of  fact  must  be 
settled  by  presumption,  without  positive  proof.  Every  system 
of  law  must,  from  necessity,  indulge  in  presumptions  in  certain 
cases.  The  presumption  may  be  arbitrary,  but  still  indispensa- 
ble. Questions  must  be  settled,  and  all  that  can  be  done,  is  to 
adopt  the  most  reasonable  presumption  that  the  case  allows; 
and  as  presumptions  must  be  indulged,  in  such  cases,  it  becomes 
most  important  that  some  certain  and  consistent  rule  should  be 
adopted. 

The  general  rule  upon  this  subject  is  concisely  stated  in  the 
forty-first  section  of  Greenleaf  on  Evidence:  "Where  the  issue 
is  upon  the  life  or  death  of  a  person  once  shown  to  have  been 
living,  the  burden  of  proof  lies  upon  the  party  who  asserts  the 
death.  But  after  the  lapse  of  seven  years  without  intelligence 
concerning  the  person,  the  presumption  of  life  ceases,  and  the 
burden  of  proof  is  devolved  on  the  other  party."  **But  where 
tiie  presumption  of  life  conflicts  with  that  of  innocence,  the  lat- 
ter is  generally  allowed  to  prevail." 

In  this  case,  it  was  not  the  simple  fact  that  Sanders  had  not 
been  heard  of  for  sixteen  months,  but  it  was  that  fact  taken  in 
connection  with  the  other  facts,  that  he  was  on  board  a  particu- 
lar vessel,  bound  to  a  specified  port,  and  that  neither  the  vessel, 
nor  any  of  the  crew,  had  been  heard  from,  upon  which  the 
Court  below  predicated  its  findings.  It  must  be  conceded  that 
the  presumption  of  the  death  of  a  particular  person,  under  such 
circumstances,  is  much  stronger  than  the  mere  fact  of  absence 
would  ordinarily  justify.  But  is  the  presumption  arising  from 
such  circumstances  sufficiently  strong  to  overcome  the  presump- 
tion of  life? 
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In  the  case  of  King  v.  Faddock,  18  Johns.  143,  it  was  held, 
that  when  a  man  sailed  in  a  vessel  from  New  York,  on  a  voyage 
to  South  America,  and  had  not  been  heard  of  for  twelve  years, 
his  death  must  be  presumed.  It  is  true,  in  that  case,  Spencer, 
C.  J.,  said:  "In  the  present  case,  the  jury  were  authorized  to 
presume  his  death  in  a  much  shorter  period.  The  facts  justi- 
fied them  in  presuming  Paddock's  death,  by  the  foundering  or 
wreck  of  the  vessel  in  which  he  left  New  York.  The  pre- 
165]  *sumption  does  not  rest  merely  on  the  fact  of  his  not  be- 
ing heard  from,  but  from  the  vessel  not  being  heard  of, 
nor  any  part  of  the  crew." 

It  must  be  conceded  that  while  the  facts  of  that  case  are  very 
different  from  the  circumstances  of  this,  still,  the  language  of 
the  Chief  Justice  would  certainly  convey  the  idea,  that  the  proof 
would  have  been  sufficient  to  establish  the  death  within  a  much 
shorter  time  than  that  proved  by  the  testimony.  But  it  is  not 
stated  what  period  would  have  been  held  by  the  learned  Judge 
as  sufficient.  In  that  case.  Paddock  was  master  of  the  vessel, 
while  in  this,  Sanders  was  only  a  passenger,  and  a  fugitive  from 
justice.  In  the  first  instance.  Paddock  had  every  inducement 
to  return  home,  while  in  the  second,  Sanders  had  every  reason 
to  remain  abroad,  and  to  conceal  the  fact  of  his  existence  from 
the  people  he  had  wronged. 

In  the  case  of  Smith  v.  KnowUon {11  N.  H.  191),  it  was  proven 
that  Josiah  D.  Smith,  sailed  as  one  of  the  crew  of  the  schooner 
Sarah  Atkins,  from  Portsmouth  to  the  South  Seas,  in  Septem- 
ber, 1828,  and  that  a  letter  was  received  from  him,  dated  at  the 
Falkland  Islands,  April  14,  1829,  and  that  neither  Smith,  nor 
the  schooner,  had  ever  since  been  heard  of,  except  by  some 
rumors  respecting  the  vessel,  which  had  never  been  traced  to 
any  authentic  source.  In  August,  1831,  two  years  and  four 
months  after  the  date  of  the  last  information  from  Smith,  a 
judgment  was  had  against  M.  B.  Trundy,  as  his  trustee.  This 
judgment  was  held  to  be  good  by  the  Superior  Court  of  New 
Hampshire,  upon  the  ground  that  the  circumstances  did  not 
warrant  the  presumption  of  Smith's  death.  Pabkeb,  C.  J.,  in 
delivering  the  opinion  of  the  Court,  said:  '*  We  are  not  aware 
of  any  rule  or  principle  of  law  on  which  we  can  presume  that 
Josiah  D.  Smith  was  dead  in  September,  1831,  when  the  judg- 
ment was  rendered  against  him,  in  the  action  in  which  defend- 
ant was  charged  as  his  trustee." 

The  Court  refused  to  adopt  the  period  of  time  after  the  expi- 
ration of  which  the  statute  of  that  State  authorized  a  decree  of 
divorce,  when  the  husband  or  wife  had  been  absent  vrithout 
having  been  heard  from,  as  establishing  any  rule  for  the  gov- 
ernment of  presumptions  in  other  cases. 

The  opinion  of  the  Supreme  Court  of  Pennsylvania,  delivered 
by  Chief  Justice  GrosoN,  in  the  carefully  considered  case  of  Burr 
V.  Sim  (4  Whart.  150),  seems  to  lay  down  the  correct  rule  up- 
on this  subject.  In  that  case  the  English  rule  was  adopted, 
that  in  the  case  of  an  absent  person,  of  whom  no  tidings  are  re- 
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ceived,  the  presumption  of  life  ceases  at  the  end  of  seven  years. 
It  was  also  held  that  the  presumption  of  death  must  only  run 
from  the  termination  of  the  period  mentioned,  unless  there  were 
circumstances  given  in  evidence,  to  quicken  the  time.  And  in 
reference  to  what  circumstances  will  take  the  case  out  of 
the  rule,  *the  Chief  Justice  remarks:  "  In  the  case  at  [6G] 
bar,  we  must  say  there  was  an  error  in  leaving  the  jury 
to  presume  the  death  to  have  been  at  an  intermediate  period, 
unless  we  discover  in  the  case  at  least  a  spark  of  evidence  that 
the  individual  was,  at  some  paiiicular  date,  in  contact  with  a 
specific  peril,  as  a  circumstance  to  quicken  the  operation  of  time. 
The  circumstance  relied  on  is,  the  departure  of  the  individual 
by  sea;  but  the  perils  of  the  sea  are  general,  not  specific,  and 
they  are  not  present,  but  contingent." 

The  rule  laid  down  by  Chief  Justice  Gibson  seems  to  be  the 
most  reasonable,  simple,  and  certain.  For  these  reasons,  I  think 
the  judgment  of  the  Court  below  should  be  reversed,  and  judg- 
ment should  be  entered  in  thai  Court  for  the  plaintiff. 


REVALK  V.  KRAEMER.* 

ilNJUiroTZON,  \7H£N  WILL  NOT  LiK. — ^A  party  cannot  bring  suit  in  one  Conrt, 
to  restrain  the  decree  of  another  Court  of  co-ordinato  jurisdiction. 

2  Homestead,  what  Propebty  mat  Bbgomk. — The  separate  property  of  the 
husband  acquired  before  marriage,  may  become  the  homestead,  as  well 
as  the  common  property  of  the  husband  and  wife. 

sIdp^m. — As  to  the  separate  property  of  the  wife  —qucere. 

3HoMESTEAJ>i  Pabties  Nkcbssaxy  IN  AcTioN  FOB.— Where  the  homestead 
was  claimed  by  the  husband,  on  an  action  in  which  he  was  alone  de- 
fendant, to  foreclose  a  mortgage  made  by  him  alone,  since  marriage, 
neither  the  rights  of  the  husband  or  wife  could  be  afifected  by  the  pro- 
ceedings in  that  case,  the  wife  not  being  a  party.  Legal  proceedings, 
to  be  conclusive  against  either,  must  embrace  both. 

4lDEM. — MoBTGAOB  BY  HusBAND,  WHEN  VoiD. — A  mortfjage  of  a  homestead,  \ 
signed  by  the  husband  nlone,  is  absolutely  void  where  its  value  does  \ 
-not  exceed  five  thousand  dollars.    When  a  husband  ceases  to  be  the     \ 
#head  of  a  family,  the  right  to  a  homestead  also  ceases.  j 

6  Idem. — A  mortgage,  void  l^cause  it  was  upon  a  homestead,  will  not  become  J 
valid,  by  reason  of  the  homestead  right  being  lost  by  the  death  of  the  | 
wife  of  the  mortgagor  without  children;  the  debt  which  the  mortgage  I 
was  intended  to  secure,  is  not  impaired,  but  it  is  placed  on  the  same  I 
level  with  the  other  debts  of  the  mortgagor,  and  must  be  enforced  in  j 
the  same  manner.  ( 

8  Idem. — Who  Entitled  to  Biqht  op. — Any  individual,  whether  married 
or  not,  may  be  the  head  of  a  family,  and  as  such,  entitled  to  a  home- 
stead right. 

Idem.— Right,  when  Lost.— But  when  this  relation  ceases,  the  right  also 
ceases. 

•See  Riekett  y.  Johnson,  ante  34;  Chipman  t.  Uibhard,pott  268. 

1.  DisttngulBhed,  PixUyT.  Muggins,  L&Cal.  134;  cited  Crowly  v.  Davis,  37  Oal.  2G9;  22 
Wis.  486. 

2.  Cited  Gimmy  t.  Doane,  22  Cftl.  638;  Riley  v.  Pekl,  23  Cal.  74. 

3.  Approved,  A'memer  ▼.  Revalk,  poU15\  Van  Ret/negan  v.  Revalk,  post  76;  Marks  v. 
Marfh,  tf  Cal.  97;  Larson  v.  Reynolds,  13  Iowa,  6G3;  Morris  v.  Ward,  6  Kan.  246,  249.  Char- 
racter  of  homestead  estate,  Edate  of  Buchanan,  post  509:  Brennan  v.  Wallace,  25  Oal.  114. 
Disapproved.  Gee  v.  Moore,  14  Cal.  477.  Nature  of  wife's  interest,  Adams  v.  BeaU,  19  Iowa, 
68. 

4.  Approved,  Van  Reynegan  v.  RevaJk,  post  76;  Cook  ▼  Klink,post  353. 

5.  Cited  Ilimmelaiann  v.  Schmidt,  23  Cal.  120;  Lamon  v.  Reynolds,  13  Iowa,  683. 

6.  Approved,  McQaade  v.  Whaley,  31  Cal.  636;  Barney y  Ueds,^l  N.  H.  267, 278^ 
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AjpeaIj  from  the  Superior  Court  of  the  City  of  San  Francisco. 

John  Eevalk  was  married  in  September,  1854,  and  he  and  his 
wife  resided  upon  the  premises  in  controversy,  from  that  time 
until  her  death  in  October,  1856.  He  owned  the  premises  be- 
fore marriage,  and  on  the  11th  day  of  December,  1854,  he  alone 
executed  to  defendants,  Kraemer  and  Eisenhardt,  a  mortgage 
upon  the  homestead  for  four  thousand  dollars.  The  defendants 
brought  suit  to  foreclose  the  mortgage  in  the  Twelfth  District 
Couil,  in  which  suit,  John  Bevalk  appeared  and  claimed  the 
right  of  homestead;  and  by  decree  of  the  Court,  the  premises 
were  directed  to  be  sold,  except  a  portion,  which  was  set  apart  as 
a  homestead.  Before  the  sheriff  proceeded  to  sell  un- 
[67]  der  *the  decree,  Bevalk  and  wife  Drought  this  suit,  to 
enjoin  the  defendants  and  sheriff  from  carrying  the 
decree  into  effect.  An  injunction  was  issued,  and  the  sale  re- 
strained. This  case  was  tried  before  a  juiy,  and  a  special  ver- 
dict found;  but  while  the  Court  had  the  verdict  under  advise- 
ment, Mrs.  Bevalk  died,  leaving  no  children.  Her  death  being 
suggested  by  the  attorneys  of  defendants,  and  admitted  by  the 
attorneys  for  the  plaintiff,  the  Court  rendered  judgment  against 
him,  from  which  he  appealed  to  this  Court. 

Pixley  db  Smithy  and  L.  Aldrich,  for  Appellant. 

The  appellant  presents  to  the  Court  the  following  points, 
upon  which  he  submits  that  the  judgment  should  be  reversed:- 

First — The  mortgage  executed  by  the  appellant  was  void.  The 
statute  by  which  the  homestead  is  exempted  from  forced  sale 
declares  ''That  no  mortgage  sale,  or  alienation  of  it,  of  any  kind 
whatsoever,  shall  be  valid  without  the  signature  of  the  wde,  ac- 
knowledged separately  and  apart  from  his  husband."  According 
to  the  settled  decision  of  tlus  Court,  any  act  of  alienation  of 
the  homestead  by  the  husband,  without  the  concurrence  of  the 
wife,  given  in  the  manner  already  pointed  out,  is  absolutely  veid, 
•both  as  to  husband  and  wife,  to  the  extent  of  the  value  of  we 
thousand  dollars.  In  the  case  of  Thylor  v.  Hargous,  4  Cal.  268, 
the  Court  say,  with  reference  to  the  conveyance  of  the  home- 
stead by  the  husband  alone,  ''the  conveyance,  by  the  husband 
alone,  is  declared  by  the  statute  to  be  void,  and  this  rule  cannot 
be  subverted,  unless  it  be  in  favor  of  an  innocent  purchaser 
without  notice."  In  the  case  of  Sargent  v.  Wilson,  5  Cal.  504, 
the  general  language  of  the  first  decision  is,  to  some  extent, 
qualified,  and  a  mortgage  upon  the  homestead  executed  by  the 
husband,  without  the  concurrence  of  the  wife,  is  declared  void 
as  to  the  homestead  value. 

It  results  from  these  decisions,  not  only  that  the  mortgage  in 
question  was  absolutely  void,  both  as  to  the  appellant  and  his 
wife,  but  that  the  legal  proceedings  instituted  for  its  foreclosure 
are  inconclusive,  either  against  the  appellant  or  his  wife,  she 
not  having  been  a  party  to  these  proceedings.  This  also  results 
from  the  prohibitory  provisions  of  the  homestead  law  with  regard 
to  the  conveyance  of  the.  estate,  and  from  the  policy  and  objects 
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of  the  law,  and  also  from  the  character  of  the  homestead  estate 
as  it  has  been  defined  l>j  the  decisions  of  this  Court.  The  hus- 
band, during  the  life  of  the  wife,  can  do  nothing  to  divest  him- 
self or  the  wife  of  the  homestead  estate,  e):cept  with  her  assent, 
expressed  in  the  manner  already  pointed  out.  It  follows  that 
legal  proceedings,  to  be  conclusive  against  either,  must  embrace 
both.  If  the  law  declares  the  alienation  of  the  homestead  by 
the  husband,  without  the  concurrence  of  the  wife,  absolutely 
void  as  against  both,  can  it  be  said  with  any  show  of 
reason,  that  *the  husband  may  go  into  Court,  in  a  pro-  [68] 
ceeding  against  him  alone,  and  concede  away  his  rights 
in  the  homesteed,  or  by  his  neglect  properly  to  assert  and  de- 
fend them,  or  by  the  collusion  with  mortgagee,  exclude  himself 
from  again  setting  them  up. 

Second — The  appellant  submits  that  the  cause  of  action  sur- 
vived to  him  upon  the  death  of  his  wife,  and  that  the  Court  be- 
low should  have  proceeded  to  render  judgment  in  hid  favor.     It 
will  be  seen  by  the  opinion  of  the  Court  below,  which  appears 
in  the  record,  that  the  Court  did  not  regard  the  proceedings  of 
the  District  Court  as  conclusive  against  either  of  the  original 
parties  to  this  suit,  but  based  its  judgment  entirely  upon  the 
supposed  validity  of  the  mortgage  in  question  rendered  so  bv 
the  death  of  the  wife,  and  the  supposed  incapacity  of  the  appel- 
lant to  take  by  survivorship.    Before  presenting  our  views  with 
regard  to  the  right  of  appellant  to  i&ke  as  survivor,  we  submit 
that,  if  the  proceedings  of  the  District  Court  were  not  conclu- 
sive as  against  either  of  the  parties,  and  the  Court  below  so  re- 
garded them,  as  appears  by  its  opinion,  whether  the  cause  of 
action  survived  or  not  to  the  appellant,  the  Court  should  have 
proceeded  to  render  judgment,  in  conformity  to  the  verdict,  not- 
withstanding the  death  of  the  wife,  as  though  her  death  had  not 
occurred. .  The  rule  of  practice  is,  that,  if  a  party  die  after  ver- 
dict, and  pending  the  tune  for  argument  or  advisement,  judg- 
ment may  be  entered  on  the  verdict  nunc  pro  iunCy  as  of  a  day 
when  the  party  was  alive.  •  (2  Tidd's  Practice,  845,  932,  933, 
934;  2  Dunlap's  Practice,  746;  8  How.  Pr.  244, 9  Ves.  461 ;  4  John. 
Ch.  333;  1  John.  Cas.  411;  note  at  the  end  of  the  case  of  Mackay 
V.  Bhinelander,  12  Wend.  245;  4  Cow.  423.)    It  is  said  in  argu- 
ment for  respondents,  that  the  rule  invoked  by  the  appellant  ap- 
plies only  to  cases  at  law.      It  will  be  seen,  however,  by  refer- 
ence to  the  authorities  above  cited,  that  the  rule  ia  applied  to 
cases  in  chancery.  It  is  said  that  the  Chancellor  refers  the  issues 
to  the  jury  for  his  own  information,  and  may  disregard  entirely 
the  findings  of  the  jury  thereon,  if  he  should  deem  it  proper  to 
do  so.    It  is  true  that  the  Chancellor  may  disregard  the  findings 
of  the  jury,  but  it  is  rare  so  to  do,  and  such  disregard  is  always 
based  upon  manifest  inconsistency  between  the  testimony  and 
the  findmgs.     It  is  not  pretended  that  there  was  any  such  incon- 
sistency in  this  case,  and,   fortunately  for  the  appellant,  he 
has  the  opinion  of  the  Chancellor,  showing  his  full  recognition 
of  the  facts  found  by  the  jury,  and  especially  the  fact  that  the 
Vol.  Vin.— 5  65 
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premises  were  the  homestead  of  the  appellant  and  his  wife  when 
the  mortgage  was  executed,  and  basing  its  action  upon  those 
findings  upon  the  grounds  before  stated. 

To  deny  this  right  to  take  the  homestead  by  survivorship, 
seems  to  us  to  be  at  war  with  the  decisions  of  tiiis  Court,  and 
with  tiie  humane  purposes  of  the  law.  To  strip  the  hus- 
[69]  band  of  *his  property  in  the  moment  of  his  nnsfortune, 
and  to  allow  creditors  to  seize  upon  the  estate  immedi- 
ately upon  the  decease  of  his  wife,  is  a  doctrine  which  this  Court 
cannot  sustain,  unless  compelled  to  do  so  by  the  rigid  provis- 
ions of  the  law.  Suppose,  upon  the  death  of  the  wife,  the  hus- 
band should  desire  to  bring  about  him  other  members  of  his 
family,  his  mother,  his  sisters,  or  other  relatives,  at  what  time 
must  this  be  done?  According  to  the  doctrine  contended  for 
here,  the  property  may  be  instantly  seized,  and  subjected  to  the 
claims  of  creditors,  notwithstanding  any  such  intention  on  the 
part  of  the  husband. 

The  opinion  of  the  Court  below,  so  far  as  it  was  agaidst  this 
right  of  survivorship,  was  based  entirely  upon  the  fact,  that  in 
the  tenth  section  of  the  Homestead  Act  there  is  no  provision 
made  for  the  husband  upon  the  death  of  the  wife,  as  there  was 
for  the  wife,  children,  and  next  heirs-at-law,  upon  the  death  of 
the  husband.  It  is  sufficient  to  say,  that  no  such  provision  was 
necessary.  He  was  the  head  of  the  family.  The  homestead 
was  permanently  secured  to  him,  unless  it  was  parted  with  in 
the  mode  pointed  out  by  law.  The  Legislature  did  not  regard 
it  as  likely  that  any  controversy  would  arise  between  him  and  an 
administrator,  or  that  there  would  be  any  necessity  of  setting 
the  homestead  apart  to  him. 

Sydney  V.  Smith,  for  Respondents. 

If  the  language  of  section  fifteen  of  article  eleven  of  the  Con- 
stitution, directing  the  Legislature  to  protect  the  homestead,  be 
attentively  scanned,  it  will  be  seen  that  it  authorizes  the  Legis- 
lature to  protect  the  homestead  which  shall  be  created  out  of  the 
common  property,  not  one  to  be  created  out  of  the  separate 
property  of  either  husband  or  wife.  The  language  is,  "The 
homestead  of  all  heads  of  families."  That  this  is  the  correct 
meaning  of  that  clause,  is  apparent  when  taken  in  connection 
with  the  previous  section,  which  declares  that  a  wife's  separate 
property  shall  be  preserved  to  her. 

It  is  submitted  that  the  decree  of  the  Twelfth  District  Court, 
unappealed  from,  and  in  full  force  as  it  was  when  the  first  action 
was  brought,  was  a  complete  bar  to  this  action.  • 

John  Revalk,  the  husband,  was  duly  brought  into  Court  and 
defended  for  a  homestead.  He  obtained  one,  not  to  the  extent 
he  sought,  it  is  true,  but  still  the  Court  awarded  him  one.  In- 
stead of  moving  for  a  new  trial,  or  of  aj^pealing,  he  and  his  wife 
brought  the  present  action. 

In  this  action,  by  which  the  decree  of  the  Twelfth  District 
Court  was  stayed  by  the  injunction  of  the  Superior  Court,  the 
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same  issues  vf^ie  raised  and  tried  as  in  the  suit  in  the  Twelfth 
District  Court.  The  only  difference  was,  that  the  parties  were 
reversed,  and  Eevalk's  w^e  was  joined  as  plaintiff. 

Now,  it  is  submitted  that  the  husband,  having  appeared 
and  ^defended  his  alleged  claim  to  homestead,  such  claim      [70] 
being  not  only  for  the  benefit  of  himself,  but  of  his  wife, 
such  defense  inured  to  her. 

When,  therefore,  the  Twelfth  District  Court,  sitting  as  a  Court 
of  Equity,  with  full  knowledge  of  the  marriage,  and  upon  the 
defense  interposed,  decreed  that  Bevalk  and  his  wife  were 
entitled  to  a  part  of  the  property  as  a  homestead,  but  that  the 
remaining  portion  was  free  of  all  claim  of  homestead,  and 
should  be  sold  to  pay  off  the  mortgage  held  by  Kraemer  & 
Eisenhardt,  that  decree  should  have  beeti  respected  by  the  Su- 
perior Court,  and  the  motion  to  dissolve  the  injunction  should 
have  been  allowed. 

It  was  purely  an  equity  case.  In  the  course  of  the  proceed- 
ings, certain  questions  of  fact  were  submitted  to  a  jury,  and  a 
special  verdict  rendered  by  them.  The  cause  was  then  left  for 
future  hearing  before  the  Court.  .Before  the  day  of  hearing 
came  on,  the  wife  of  appellant  died,  leaving  no  cluldren.  The 
fact  of  the  death  of  the  wife  having  been  suggested  to  the  Court, 
the  Court  thereupon  gave  judgment  for  defendants,  respondents 
herein,  and  dissolved  the  injimction. 

From  this  judgment  the  present  appeal  was  taken.  Admit- 
ting that  the  property  in  question  was  the  homestead  of  the  ap- 
pellant, and  was  such  at  the  time  the  mortgage  was  made  by 
him  to  respondents,  then,  under  the  decision  in  Taylor  v.  Har- 
gou8,  there  was  a  joint-tenancy  existing  between  appellant  and 
his  wife,  with  the  right  of  survivorship. 

When  appellant  made  his  mortgage  to  respondents,  he  had 
(by  reason  of  the  homestead)  no  present  estate  in  the  premises, 
which  he  could  then  dispose  or  convey  by  way  of  mortgage. 

The  mortgage,  iJierefore,  though  purporting  to  convey  the 
land  described  in  it,  was  invalid  for  that  purpose,  yet  it  was,  as 
a  contract  between  appellant  and  respondents,  perfectly  good; 
it  was,  in  fact,  a  mortgage  of  an  estate  in  expectancy,  depend- 
ent upon  his  surviving  his  wife. 

Upon  the  death  of  the  wife  of  the  appellant,  by  virtue  of  the 
doctrine  of  survivorship,  the  whole  estate,  legal  and  equitable, 
became  immediately  vested  absolutely  in  him. 

Now,  both  by  the  common  law  and  by  the  thirty-third  sec- 
tion of  the  Act  concerning  conveyance,  passed  in  1860  any 
person  who  conveys  land,  the  title  to  which  is  not  in  him  at  the 
time,  if  he  afterwards  acquire  the  title,  such  title  immediately 
passes  to  the  grantee,  and  the  conveyance  made  to  him  has  the 
same  effect  as  if  the  title  had  been  in  the  grantor  at  the  time  of 
the  conveyance,  and  this  upon  the  doctrine  of  estoppel. 

The  term  "conveyance,"  by  section  thirty-six  of  the  Convey- 
ancing Act,  embraces  mortgages. 

The  consequence  of  the  death  of  the  wife,  therefore,  was  im* 
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mediately  to  give  effect  to  the  mortgage  of  reapondents,  not 
only  as    a  contract  of  the  husband,    but  as    a  lien  on  his 

property. 
[71]         ^Burnett,  J.,  after  stating  the  facts  in  the  case,  de- 
livered the  opinion  of  the  Court — Mubbay,  G.  J.,  con- 
curring. 

The  plaintiff  should  have  brought  their  suit  in  the  District, 
and  not  in  the  Superior  Court.  When  the  plaintiff,  John  Be- 
valk,  appeared  and  answered  in  the  case  brought  by  defendants, 
Kraemer  and  Eisenhardt,  to  foreclose  the  mortgage,  the  plaintiffs 
in  that  suit — defendants  in  this-^hould  have  insisted  that  Mrs. 
Eevalk  be  made  a  party.  Bevalk  and  wife  not  appearing  in  that 
suit,  could  not  bring  a  suit  in  the  Superior  Court  to  restrain  the 
decree  of  a  Court  of  co-ordinate  jurisdiction.  (RiokeU  v.  Johiison, 
ante  34,) 

This  would  be  sufficient  to  dispose  of  this  case,  but  as  other 
points  are  raised  by  the  record,  and  discussed  by  counsel  on  both 
sides,  and  must  be  decided  sooner  or  later,  to  settle  this  contro- 
versy, we  will  proceed  to  their  examination.    - 

The  first  point  made  by  the  counsel  for  the  defendants  is: 

''That  inasmuch  as  the  property  in  question  was  owned  by 
John  Revalk  before  his  marriage,  and  was  therefore  separate 
property  there  could  be  no  homestead  created  of  it  by  the  mere 
residence  of  the  wife  thereon,  before  marriage." 

The  fifteenth  section  of  article  eleven  of  the  Constitution,  pro- 
vides, ''  that  the  Legislature  shall  protect,  by  law,  from  forced 
sale,  a  certain  portion  of  the  h9mestead  and  other  property  of 
all  heads  of  families." 

In  this  provision,  the  homestead  to  be  protected,  is  called  the 
property  of  the  head  of  the  family.  And  in  the  first  and  second 
sections  of  the  Act  to  exempt  the  homestead  and  other  property 
from  forced  sale,  (Com.  Laws,  850,)  the  head  of  the  family  is 
called  "  the  owner"  of  the  homestead. 

It  would  seem  clear,  fi-om  these  provisions,  that  the  separate 
property  of  the  husband  may  become  the  homestead,  as  well  as 
the  community  property  acquired  after  marriage.  It  is  the  duty 
of  the  husband  to  lumish  a  home  for  the  family,  and  the  taking 
the  wife  to  reside  upon  his  separate  property,  is  the  voluntary 
act  of  the  husband,  and  by  this  act  he  makes  it  the  homestead, 
with  all  the  incidents  attached  to  it. 

But  it  may  admit  of  great  doubt  whether  the  separate  prop- 
erty of  the  wife  can  become  the  homestead.  There  is  an  express 
provision  of  the  Constitution  which  says,  that  all  property  of 
hers  acquired  in  a  certain  manner,  shall  be  her  separate  prop- 
erty. (Article  XI,  Sec.  14.)  There  is  no  such  provision  in  ref- 
erence to  the  husband.  This  being  a  constitutional  provision, 
it  may  admit  of  much  doubt,  whether  the  mere  act  of  the  wife, 
of  residing  with  her  husband  on  the  premises,  can  be  construed 
into  a  change  of  her  right  with  respect  to  her  separate  property. 
It  is  her  duty  te  live  with  her  husband,  and  her  removal  with 
him  from  the  homestead  has  been  held  no  abandonment.     (4 


Digitized  by 


Googk 


July,  1857.]  Kevalk  v.  KbAEMEb.  73 

Cal.  273;  *Selover  v.  American  Commercial  Co,,  7  Cal.  |72] 
266.)  Besides,  there  is  no  necessity  for  the  Legislature 
to  extend  the  right  of  homestead  to  the  separate  property  of  the 
wife,  for  the  reason  that  it  is  already  protected  from  forced  sale, 
because  it  is  hers.  It  is  not  responsible  for  the  husband's  debts, 
and  can  only  be  sold  by  the  free  consent  of  the  wife.  But  in 
reference  to  this  question,  as  it  does  not  necessarily  arise  in  this 
case,  we  do  not  express  any  decided  opinion. 

The  second  point  made  by  the  counsel  of  defendants  is  'Hhat 
the  action  brought  in  the  Twelfth  District  Court,  for  the  fore- 
closiire  of  the  respondent's  mortgage,  and  the  decree  made 
thereon,  was  a  perfect  bar  to  tne  present  action." 

The  wife  was  no  party  to  the  suit  in  the  District  Court,  and 
could  not  in  any  way  be  affected  thereby;  nor  could  the  rights 
of  the  husband,  as  to  the  homestead,  be  affected  by  the  proceed- 
ings in  that  case.  When  the  husband  appears  alone  and  de- 
fends the  suit,  his  right  to  the  homestead  is  no  more  concluded 
by  the  decision,  than  by  his  separate  execution  of  the  deed  or 
mortgage. 

Legal  proceedings  to  be  conclusive  against  either,  must  em- 
brace both.  The  separate  answer  of  Bevalk,  for  himself,  did 
not  constitute  any  defense. 

If  these  views  be  correct,  then  the  result  of  the  mortgage  suit 
did  not  conclude  Bevalk  and  his  wife,  or  either  of  them.  It  is 
true  that  they  were  bound  to  bring  their  suit  in  the  District 
Court  if  they  wished  to  restrain  the  sale. 

The  third  and  last  point  made  by  the  counsel  of  the  defend- 
ants is:  ''  That  the  death  of  the'  wife  of  appellant,  gave  the  hus- 
band such  an  estate  as  iniired  to  the  benefit  of  the  mortgage 
mode  by  him  alone,  during  his  wife's  life,  to  respondents." 

This  question  may  properly  be^ considered  under  two  aspects: 

1.  Whether  the  privilege  of  the  homestead  ceases,  when  the 
party  ceases  to  be  the  head  of  the  family. 

2.  Conceding  that  it  does,  in  what  manner  would  the  title 
inure  to  the  benefit  of  creditors  ? 

The  leading  idea,  upon  which  the  Constitution  and  statute  are 
both  predicated,  is  the  protection  of  the  family.  To  carry  out 
this  intent,  the  homestead  of  the  head  of  the  family  is  protected 
from  forced  sale.  Any  individual  of  either  sex  may  be  the  head 
of  a  family.  It  is  not  necessary  that  the  head  of  a  family  should 
be  a  married  person. 

But,  unless  the  person  is  the  head  of  the  family,  the  right  of 
homestead  cannot  exist.  And  cannot  the  same  person,  at  .one 
time,  be  the  head  of  a  family,  and  not  at  another?  And  if  the 
privilege  is  an  incident  to  a  certain  state,  and  that  state  itself 
ceases,  why  should  not  the  incident  fall  with  it?  As  the  primary 
*  object  of  the  law  was  the  protection  of  the  family,  when  the 
family  ceases  to  exist  tie  reason  for  the  privilege  is  gone;  and 
why  should  not  the  privilege  itseli  also  cease?  As  the 
end  con-'^templated  by  the  law  can  no  longer  be  attained,  [73] 
why  should  tiie  means  be  preserved  when  they  are  no 
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more  wanted?  As  thfe  law  will  not  allow  an  individual  the  right 
of  homestead  before  he  becomes  the  head  of  a  family,  why 
should  it  allow  him  this  right  after  he  ceases  to  be  such  ?  The 
very  reason  why  the  law  will  not  allow  it  in  the  one  case,  is 
equally  applicable  in  the  other.  When^  an  individual  has  not 
been,  or  has  ceased  to  be,  the  head  of  a  family,  the  law  cannot 
anticipate  that  he  will  thereafter  become  such,  in  either  case. 
When  he  does,  in  fact,  become  the  head  of  a  family,  then  the 
law  protects  him  for  their  benefit.  He  is  the  representative  of 
the  family.  But  when  there  is  no  family  to  protect,  will  the  law 
defeat  the  just  claims  of  creditorsjor  the  purpose  of  accomplish- 
ing no  beneficial  end?  It  is  true  the  party  once  had  a  family , 
and  he  also  once  had  protection  for  that  family;  but  since  the 
family  has  ceased  to  exist,  the  protection  is  not  needed.  The 
law  intended  to  protect  individuals  while  bearing  certain 
relations  towards  each  other.  When  that  relation  ceases,  the 
cause  of  the  protection  is  gone.  The  reason  ceasing,  the  rule 
ceases.  The  privilege  and  responsibility  must  go  together.  One 
is  rightfully  dependent  upon  the  other.  When  the  individual 
has  no  longer  the  cares  of  a  family,  the  law  should  not  still  pro- 
tect him  as  if  he  had;  he  should  only  be  protected  as  others  are, 
who  are  at  present  in  the  same  state.  The  law  does  not  look  to 
his  past,  or  future,  but  to  his  present  condition. 

In  the  case  of  Taylor  v.  Edrgous,  4  Cal.  273,  the  learned 
Judge  who  delivered  the  opinion  of  the  Court,  expressed  the 
opinion  that  the  right  of  the  husband  and  wife  to  the  homestead 
was  a  "  sort  of  joint-tenancy,  with  the  right  of  survivorship,  at  ^ 
least  as  between  husband  and  wife."  This  is,  no  doubt,  true,  as 
a  general  proposition;  but  still  the  parties  do  not  stand  pre- 
cisely equal  in  every  respect.  Our  statute  and  the  Constitution 
have  made -some  difierence  between  them  in  reference  to  some 
particular. 

While  the  husband  lives,  he  is  considered  the  head  of  the 
family;  and  upon  his  death,  the  widow  takes  that  capacity,  and 
all  the  incidents,  privileges,  and  responsibilities,  attached  to  it. 
( Wood  V.  Wheeler,  7  Tex.  13.)  But  when  the  wife  dies,  the  sur- 
viving husband  takes  upon  himself  no  new  capacity,  but  con- 
tinues as  he  was  before,  the  head  of  the  family.  It  is  true,  that 
now  he  can  .alienate  or  incumber  the  homestead  by  his  single 
deed.  But  when  the  wife  survives,  and  there  are  legitimate 
children  of  the  deceased  husband,  ihe  homestead  is  directed  to 
be  set  apart  for  her  and  the  children.  In  such  case,  could  she 
afterward  alone  sell  or  incumber  the  homestead  ?  It  is  at  least 
doubtful.  If  there  be  no  surviving  wife  or  children,  then  the 
homestead  goes  to  the  next  heirs  of  the  husband.  (Sec.  10.) 
There  is  no  such  provision  where  the  wife  dies,  and  the  husband 

survives. 
[74]  *Upon  the  death  of  the  husband  the  homestead  de- 

scends, exempt  from  his  debts,  by  a  special  provision  of 
the  statute.  Had  it  been  the  intention  of  the  Legislature  to 
have  given  the  surviving  husband  the  same  exemption,  whether 
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he  has  or  has  not  any  family  left,  then  this  provision  would  not 
Jiave  been  specially  confined  to  the  case  mentioned,  but  would 
have  been  general,  so  as  to  embrace  all.  It  is  true  the  home- 
stead may  continue  exempt  from  sale  after  the  death  of  the  wife, 
for  the  reason  that  the  surviving  husband  may  continue  the  head 
of  a  family.  The  protection  is  given  to  that  capacity,  and  as 
that  capacity  continues,  the  protection  does  not  cease. 

If  these  views  be  correct,  upon  the  death  of  Mrs.  Revalk  the 
surviving  husband  ceased  to  be  the  head  of  a  family,  and  the 
protection  of  the  former  homestead  also  ceased. 

We  will  now  proceed  to  consider  the  question  as  to  the  man- 
ner in  which  the  property  would  be  liable  to  the  debts  of  the 
surviving  husband.  In  the  case  of  Taylor  v.  Hargous,  already 
referred  to,  it  was  said,  "  the  conveyance  by  the  husband  alone, 
is  declared  by  the  statute  to  be  void."  In  the  case  of  Sargent 
v.  Wilson,  5  Cal.  504,  it  was  held  that  the  deed  in  such  a  case, 
was  not  *'  absolutely  void,  but  only  as  to  the  homestead  value.'* 
(See  also  Morse  v.  McCaiiy,  July,  1856;  and  Foole  v.  Gerrard^  6 
Cal.  71.) 

From  these  decisions  it  follows,  that  the  mortgage  is  void  only 
as  to  the  homestead  value.  The  mortgage  being  void  as  to  the 
homestead  value,  it  can  never  be  rendered  valid  by  any  subse- 
quent event.  But  while  the  mortgage  itself  is  void,  and  but  an 
incident  to  the  debt,  the  debt  remains  good,  and  the  property 
will  be  liable  for  the  debt  in  the  same  way  as  if  the  mortgage 
never  had  been  executed.  In  other  words,  the  mortgagee  stands 
upon  equal  footing  with  other  creditors,  neither  in  a  better  oz 
worse  condition  on  account  of  the  mortgage. 

Judgment  affirmed. 


KRAEMEK  et  al  .  t?.  REVALK  et  al. 

iHoMKBTEAD  RiGHT,  PABTim  TO  AcTioN  ON.— >In  axx  action  agaixxst  the  hna- 
band  alone,  the  homestead-right  cannot  be  determined.  Both  parties 
must  be  before  the  Court. 

Idsm. — Right  of  Appeal. — The  husband  has  not  even  the  right  of  appeal 
in  such  a  case,  as  the  judgment  could  not  affect  the  question  of  home- 
stead. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  defendant,  John  Eevalk,  on  the  11th  day  of  December, 
1854,  alone  executed  a  mortgage  to  the  plaintiffs,  Eraemer 
and  Eisenhardt,  to  secure  the  payment  of  a  promissory 
note,  of  *four  thousand  dollars.  Before,  and  at  the  time  [751 
of  the  execution  of  the  mortgage,  Revalk  and  wife  re- 
sided upon  the  premises.  The  plaintiffs  brought  their  suit 
against  John  Revalk,  to  foreclose  the  mortgage,  and  defendant 
JoUix  was  made  a  party,  as  having  subsequently  acquired  an  in- 

1.    Approved,  Cook  v.  Klink,  poet  353;  cited  Lanon  v.  Bejfnolds,  13  Iowa  683.  See  Bevalk 
r.  Kraemer,  ante  66  and  note. 
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terest  in  the  property.  John  Bevalk  appeared,  and  admitted 
the  execution  of  the  note  and  mortgage,  but  claimed  the  whole 
premises  as  his  homestead.  The  Couirt  decreed  the  premises  to 
be  sold,  with  the  exception  of  a  portion  set  apart  as  a  home- 
stead, and  the  defendant  John  Bevalk  appealed.  The  defendant 
JoUix  made  no  appearance  in  the  Court  below. 
Pixley  d)  Smithy  and  Aldrich,  for  Appellants. 

Sydney  F.  Smith,  for  Respondents. 

Burnett,  J.,  delivered  the  opinion  of  the  Court— Mubray,  C. 
J.,  concurring. 

The  question  necessary  to  dispose  of  this  case,  was  decided  in 
the  case  of  JRevalk  v.  JSroenier,  ante  66.  The  judgment  in  this 
case  did  not  affect  either  Eevalk  or  his  wife,  so  far  as  the  ques- 
tion of  homestead  was  concerned,  and  he  alone  had  no  right  to 
appeal.  Unless  both  husband  and  wife  were  befo^re  the  Courts 
no  notice  should  have  been  taken  as  to  the  questLoi^of  homestead. 

For  this  reason,  the  appeal  must  be  dismissed. 


VAN  RETNEQAN  v.  REVALK  bt  al. 

HoMXsnAD,  FoBXoiiOsuus  OF  MoBTGAGB  ON. — ^WhoTo^  after  judgment  of  fore- 
closure had  been  taken  in  an  action  against  the  hnsband  solely,  on  a 
mortgage  on  the  homestead  premises,  executed  by  him  alone,  the  hus- 
band and  wife  joined  in  a  mortgage  to  a  third  party:  Seldt  that  the 
foreclosure  bound  no  one  as  to  the  homestead,  and  that  the  second 
mortgage  was  absolute  as  against  the  homestead. 

InEif . — ^Effeot  07  Wife's  Dbgease. — ^The  wife's  decease  before  the  second 
mortgage  was  recorded,  does  not  impair  it  as  against  a  void  mortgage. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

John  KeTalk,  one  of  the  defendants,  was  the  owner  of  certain 
premises,  and  while  thus  the  owner,  was  married  in  September, 
1854  He  and  his  wife  resided  upon  the  premises  from  the  time 
of  their  marriage  until  her  death.  On  the  11th  of  December, 
1854,  John  Revalk,  alone,  executed  a  mortgage  to  defendants, 
]£raemer  and  Eisenhardt,  for  four  thousand  dollars.  K.  and  E. 
instituted  proceedings  in  the  District  Court  against  John  Be- 

valk,  to  foreclose  the  mortgage,  and  on  the  17th  of  June, 
[76]      1856,  ♦obtained  a  decree  for  the  sale  of  the  mortgaged 

premises,  except  a  portion  set  apart  by  the  Court,  upon 
the  application  of  John  Eevalk,  as  a  homestead.  Pixley  and 
Smith  were  attorneys  for  John  Bevalk  in  that  action.  After 
the  decree  was  entered,  and  on  the  9th  of  July,  1856,  John 
Beyalk  and  wife  executed  a  mortgage  to  Pixley  and  Smith  for 
one  thousand  dollars,  upon  the  property  decreed  to  be  sold. 
Mrs.  Eevalk  died  on  the  10th  of  October,  1856,  and  the  mort- 
gage of  Pixley  and  Smith  was  recorded  on  the  11th.  Pixley 
and  Smith  assigned  this  mortgage  to  plaintiffs  on  the  7th  of 
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January,  1857,  and  this  suit  was  brought  to  foreclose  the  same. 
John  Eevalk  made  no  defense;  but  defendants,  Kraemer  and 
Eisenhardt,  whose  mortgage  was  recorded  on  the  day  of  its 
date,  appeared,  and  claimed  a  priority  for  their  mortgage  over 
that  of  piaintLff.  The  Court  decreed  that  the  mortgage  to 
£raemer  and  Eisenhardt  had  phoriiy,  and  the  plaintiff  ap- 
pealed. 

P'Ldey  d>  Smith,  for  Appellant. 

Sidney  F.  SmUh,  for  Bespondents. . 

BuBNETT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — ^Mubrat,  C.  J.,  concurring. 

The  questions  arising  in  this  case  have  been  decided  by  this 
Court  in  the  cases  of  Bevalk  v.  Kraemer,  ante  QQ,  and  of  Dorsey 
V.  McFarland,  7  Cal.  342. 

The  property  being  the  homestead,  the  mortgage  to  Kraemer 
and  Eisenhardt  was  void,  and  could  not  be  rendered  valid  by 
tiie  subsequent  death  of  the  wife.  The  proceedings  in  the  case 
of  Eraemer  and  Eisenhardt,  in  the  Twelfth  District  Court,  did 
not  bind  either  Bevalk  or  his  wife,  as  to  their  right  of  home- 
stead. They  had  the  right  to  mortgage  or  sell  in  the  same  way 
as  if  those  proceedings  had  not  been  instituted.  Fixley  and 
Smith  had  a  right  to  take  their  mortgage.  Their  failure  to 
record  until  after  the  death  of  !M!rs.  B.,  could,  in  no  wise,  im- 
pair tibeir  rights  as  against  a  void  mortgage. 

The  judgment  of  the  Court  below  is  reversed,  and  that  Court 
will  enter  a  decree  for  the  plaintiff. 


FEILLETT  v.  ENGLEE. 

UnDGMENT  BT  GoNTEBSioN,  WHKN  VoiD. — Judgment,  by  consent  or  confes- 
sion, for  over  two  hundred  dollars,  in  a  Justice's  Court,  is  void.  Con- 
sent of  parties  cannot  give  jurisdiction  'which  the  Constitution  denies. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis« 
trict.  County  of  Placer. 

♦This  was  an  action  of  ejectment.  The  defendant  ad-  [77] 
mits  all  the  substantial  allegations  of  the  complaint,  but 
claims  titie  by  virtue  of  a  purchase  at  a  conskible's  sale,  upon 
execution  issued  by  a  justice  of  the  peace,  against  the  plaintiff, 
for  the  sum  of  three  hundred  and  eighteen  dollars.  The  docket 
of  the  justice  shows  that  suit  was  originally  commenced  for  the 
sum  of  two  hundred  dollars,  but  that  the  present  plaintiff,  then 
defendant,  appeared  and  confessed  judgment  for  three  hundred 
dollars,  whereupon  judgment  was  duly  entered  for  three  hun- 
dred dollars,  and  eighteen  dollars  costs. 

The  Court  below  rendered  judgment  for  defendant,  and  the 
plaintiff,  Feillett,  appealed. 


1.  Approved,  Bradley  v.  Kent,  22  Cal.  172. 
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Chas,  A.  Tuille,  for  Appellant. 
Janies  Anderson,  for  Bespondent. 

MuRRAT,  C.  J.,  after  stating  the  facts,  delivered  the  opinion 
of  the  Court — Terby,  J.,  concurring. 

We  have  repeatedly  decided,  that  justices  of  the  peace  can- 
not entertain  suits  for  money  demands  where  the  amount  in 
controversy  exceeds  two  hundred  dollars.  Consent  of  parties 
cannot  give  a  jurisdiction  which  the  Constitution  denies.  It 
makes  no  difference  whether  the  judgment  was  suffered  volun- 
tarily or  not.  It  was  for  all  purposes  absolutely  void,  and  the 
execution  and  sale  under  it  a  nullity. 

Judgment  reversed,  and  cause  remanded. 


PARKE  V,  KTTiHAM. 

AcfnoN  POB  D1VEB8ION  OF  Water. — Actions  for  the  diversion  of  waters  of 
ditches,  are  in  the  nature  of  actions  for  the  abatement  of  nnisanoes,  and 
maj  be  maintained  by  tenants-in-coromon  in  a  joint  action. 

Wateb  Bights,  Dizjoencb  Exquisite. — The  line  npon  which  a  ditch  is  ac- 
tually intended  to  be  dug,  should  be  run  within  a  reasonable  time  after 
the  hne  of  preliminary  survey  has  been  nin,  in  order  to  make  the  right 
of  the  ditch-owners  date  back  to  the  surrey.  What  is  a  reasonable 
time  must  depend  upon  the  circumstances  of  the  case. 

Idem. — ^Estoppel. — ^Wliere  a  party  stands  by  and  sees  a  ditch-owner  appro- 
priate the  water  of  a  creek  to  his  own  use,  at  a  great  expense,  and  does 
not  inform  him  of  his  claim  to  the  waters,  he  and  his  Tendees  are 
estopped  from  afterwards  claiming  the  water. 

Nuisance,  what  is. — To  turn  aside  a  useful  element  from  premises  is  as 
much  a  nuisance  as  to  turn  upon  them  a  destructiYe  element. 

Idem.— DiTOHEs,  when  Nuisanoes. — A  ditch,  to  carry  off  water  rightfully 
flowing  to  a  mining-claim,  is  as  much  a  nuisance  as  a  dam  to  flood  it. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Amador. 

On  rehearing.  Parke  and  Struck,  the  plaintiffs  in  the 
[78]  Court  *below,  brought  this  action  to  recover  from  de- 
fendant the  use  of  the  waters  of  the  middle  fork  of  Jack- 
son creek,  and  for  damages,  alleging  a  priority  of  right  thereto. 
The  answer  of  defendant  denied  plaintiffs'  priority,  and  claimed 
an  exclusive  right  to  the  use  of  the  waters  of  that  stream.  The 
testimony  showed  that  plaintiflfe'  grantors,  about  the  1st  of  De- 
cember, 1852,  located  a  mining-claim  on  the  creek,  at  a  place 
called  Elliott's  Banch,  and  in  order  to  work  it  erected  a  small 
dam  in  the  creek  and  turned  a  portion  of  the  water  into  their 
claim,  for  mining  purposes. 

That  in  October,  1852,  the  grantors  of  defendants  projected 
a  line  of  ditch,  by  drawing  a  base  line  from  the  lower  end 
thereof  to  a  point  on  the  creek  some  distance  below  Elliott's 
Ranch,  where  they  designed  erecting  their  dam,  and  at  the  same 
time  put  up  notices  on  the  creek  of  their  intention  to  use  and 
appropriate  the  waters  thereof  in  their  contemplated  work. 
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That  in  the  spring  of  1853,  when  the  ditch  was  nearly  com- 
plete, they  changed  the  upper  part  thereof  so  as  to  take  the 
water  out  of  the  creek  about  one  hundred  rods  above  the  min- 
ing-ground occupied  by  plaintiflFs'  grantors. 

That  in  doing  this,  they  ran  the  ditch  through  the  Elliott 
Ranch,  and  paid  Elliott,*  who  was  one  of  plaintiff's  grantors,  a 
small  sum  for  the  right  of  way,  and  agreed  to  give  him  some 
water  for  irrigating  purposes.  There  was  some  testimony 
going  to  show  that  plaintiffs'  grantors  had  witnessed  the  appro- 
priation of  the  water  by  defendant's  grantors,  and  had  acqui- 
esced therein. 

On  the  trial,  defendant's  counsel  asked  the  Court  to  instruct 
the  jury  "that  if  those  from  and  through  whom  the  plaintiffs 
claim  had  the  prior  right  to  the  waters  in  the  middle  fork  of 
Jackson  creek,  *and  they  stood  by  and  saw'  those  from  whom 
defendant  derives  his  titie  to  the  ditch,  and  the  right  to  the 
waters  of  the  said  creek,  appropriate  the  water  of  the  creek,  at 
a  great  expenditure  of  money  and  labor,  under  the  mistaken 
idea  that  the  defendant's  vendors  were  obtaining  the  first  ap- 
propriation, and  did  not  inform  them  of  the  mistake,  that  they, 
plaintiffs'  vendors,  and  the  plaintiffs,  who  claim  under  them, 
are  estopped  from  setting  up  their  prior  right  at  this  time." 
This  instruction  the  Court  refused  te  give,  and  defendant  ex- 
cepted.      ^ 

Plaintiff  had  a  verdict  for  a  small  money  judgment  and  for 
one  iiundred  inches  of  water.  The  defendant  moved  for  a  new 
trial,  which  being  denied,  he  appealed. 

jRobinsan,  BeaUy  S  BoUs,  for  Appellant. 

Smith  &  Hardy y  for  Respondents. 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court — ^Murbay,  C. 
J.,  concurring. 

This  case  was  decided  at  the  last  April  term  of  this 
Court,  and  *a  re-argument  had  at  the  present  time.  We  [79] 
are  satisfied,  upon  a  more  full  argument  and  a  more  care- 
ful consideration  of  the  case,  that  the  judgment  of  the  Court 
below  should  be  reversed,  and  a  new  trial  had.  The  learned 
counsel  for  the  defendant  insists  that  we  did  not  correctly  un- 
derstand him,  when  we  said,  in  a  former  opinion,  that  ''this  po- 
sition is  based  upon  the  idea,  that  the  proper  point  could  not 
be  designated  with  certainty  by  a  proper  survey,  but  must  be 
determined  by  the  actual  construction  of  the  ditch." 

Taking  the  language  of  the  brief  in  connection  with  the  facts 
as  proved,  we  did  so  understand  the  counsel.  It  was  proved  by. 
Cunningham,  one  of  defendant's  witnesses,  that  "the  base  line 
was  run  for  the  purpose  of  determining  where  the  ditch  would 
strike  the  creek.  This  point  was  ascertained  by  starting  at  the 
upper  end  of  the  base  line,  and  leveling  up  the  creek  far  enough 
to  allow  the  ditch  a  sufficient  declivity,  which  we  did  in  October, 
1852,  and  we  placed  our  notice  of  claim  of  water  at  this  point 
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on  the  creek  above  the  end  of  the  base  line."  ''  It  was  not  until 
the  spring  of  1853,  that  we  thought  of  adopting  the  upper  line^ 
on  which  we  dug  the  ditch." 

This  statement  of  the  witness  is  very  explicit,  and  shows  that 
the  point  where  the  notice  was  placed,  was  intended  as  the 
upper  terminus  of  the  ditch.  This  bein^  true,  the  argument  of 
the  learned  counsel  would  hardly  be  applicable  to  the  facts 
proved,  unless  taken  as  we  understand  it.  We,  however,  cheer- 
fully make  the  correction. 

It  is,  undoubtedly,  true,  that  a  base  line  is  generally  first  run 
from  the  point  where  the  water  is  to  be  used,  to  the  stream  from 
which  it  is  proposed  to  be  taken.  This  line  is  run  upon  a  level, 
and  the  object  is  to  ascertain  the  fact,  whether  the  water  in  the 
stream  can  be  made  to  flow  to  the  point  where  it  is  intended  to 
be  used.  The  line  upon  which  the  ditch  is  actually  intended  to 
be  dug,  should  afterward  be  run  within  a  reasonable  time, 
which  must  depend  upon  the  circumstances  of  each  particular 
case. 

The  instruction  offered  by  the  defendants,  we  now  think,  was 
substantially  correct,  and  should  have  been  given. 

There  was  a  point  made  by  the  defendant  which  we  did  not 
notice  in  our  former  opinion.  It  is  insisted  that  there  is  a  mis- 
joinder of  parties  plaintiffs,  as  they  were  tenants-in-common, 
and  should  have  brought  separate  suits  for  the  restitution  of  the 
water.  In  the  case  of  DeJohnson  v.  SepuUbeda^  5  Cal.  149,  it  was 
held  that  '*  for  injuries  to  their  common  property,  as  trespass, 
qaare  clausum  f regit ,  or  nuisance,  etc.,  tenants-in-common 
should  all  be  joined,  but  they  must  sue  severally  in  real  ac- 
tions, generally,  as  they  have  separate  titles."  See  also  Throck- 
morton V.  Burr,  5  Cal.  400. 

The  injury  complained  of  in  this  case,  is  in  the  nature  of  a 
nuisance.  It  is  veiy  similar  to  the  obstruction  of  ancient 
[80J  lights.  *To  turn  aside  a  useful  element  from  the  prem- 
ises, is  as  much  a  nuisance,  as  to  turn  upon  them  a  de- 
structive element.  In  both  cases,  the  injury  may  be  equally 
material.  A  ditch,  to  carry  off  water,  rightfully  flowing  to  a 
mining-claim,  is  as  much  a  nuisance  as  a  dam  to  flood  the 
premises. 

For  these  reasons,  the  plaintiffs  properly  brought  their  suit 
jointly.  It  would  have  been  error  for  them  to  have  sued  sepa- 
rately. The  judgment  of  the  Court  below  is,  therefore,  reversed, 
a  new  trial  ordered,  and  the  cause  remanded  for  further  pro- 
ceedings. 
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STEWART  V.  SCANNELL. 

1  Statute  of  Fbauds— PoessasioN  Bekainimo  in  Yeiomb.— A  sale  of  mer- 
chandise by  bill  of  sale,  the  goods  remaining  in  the  possession  of  the 
vendon  as  warehousemen  at  a  regular  charge,  and  their  receipt  given 
for  the  goods  on  storage,  the  Tendors  doing  businesss  as  commission 
merchants,  and  sometimes  reoeiying  goods  on  storage,  is  yoid  as  to  the 
creditors  of  the  vendors. 

Idkm. — Cbanob  or  Possissiok  BBQinarni. — The  absence  of  any  frandnlent 
intent  will  not  take  the  case  outof  the  statute.  There  must  be  an  actual 
and  continued  change  of  possession,  or  the  sale  is  void  as  to  creditors. 

AppEAii  from  the  Superior  Court  of  the  City  of  San  Francisco* 

The  plaintifis  bought  forty-five  barrels  of  whisky  of  Messrs. 
Lowe,  £bbetts  &  Co.,  who  were  commission  merchants,  and 
sometimes  received  goods  on  storage.  At  the  time  of  the  pur- 
chase, the  plaintiffs  received  from  Lowe,  Ebbetts  &  Co.  a  bill  of 
sale  for  the  whisky,  and  a  warehouse-receipt  for  it,  to  remain 
with  the  vendors  on  storage  at  fifty  cents  per  barrel.  No  change 
was  made  in  the  position  of  the  whisky  in  the  warehouse  at  the 
time  of  the  sale  or  afterwards,  by  the  plaintiffs,  and  no  delivery 
made  or  change  of  possession  except  what  passed  by  the  receipt 
and  bill  of  sale.  While  the  goods  remained  with  Lowe,  Ebbetts 
&  Co.  they  were  attached  by  the  sheriff,  at  the  suit  of  lioberiaon 
V.  Loioe,  Ebbetts  db  Co.,  who  recovered  judgment  against  them 
for  more  than  three  thousand  dollars.  The  plaintiffs  brought 
their  suit  to  recover  the  whisky.  Judgment  was  given  for  the 
defendants,  and  the  plaintiffis  appealed. 

J.  A.  McDougall  smd  W.  G,  Morris,  for  Appellants. 

The  cause  went  to  trial,  and  a  special  verdict  was  rendered, 
ascertaining:  First — that  Stewart  &  Co.  purchased  the  whisbv 
of  Lowe  &  Ebbetts,  and  paid  the  price.  Second — that  Lowe  & 
Ebbetts  did  jobbing,  commission,  and  storage  business.  Third — 
that  Lowe  &  Ebbetts  gave  Stewart  &  Co.  a  receipt  and  a  ware- 
house-certificate. Fourth — that  the  whisky  remained  with  Lowe 
&  Ebbetts,  as  warehousemen,  on  storage,  at  the  rate  of 
*fifty  cents  per  month  per  barrel,  without  further  change  [81] 
of  possession. 

In  Atkins  v.  Banmck,  1  Stra.  167,  Fortescue,  J.,  says:  "Prop- 
erty, by  our  law,  may  be  divested  without  an  actual  delivery, 
as  of  a  horse  in  a  stable."  The  common  law  rule  is  well  dis- 
cussed in  1  Parsons  on  Contracts,  440,  etseq,,  and  notes.  In 
volume  second  of  the  same  work,  pa^e  three  hundred  and  twen- 
ty, it  is  said,  that  at  "  common  law,  if  the  seller  makes  a  propo- 
sition, and  the  buyer  accepts,  and  the  goods  are  in  the  immedi- 
ate control  and  possession  of  the  seller,  and  nothing  remains  to 
be  done  but  to  identify  them,  or  in  any  way  prepare  them  for 
delivery,  the  sale  is  complete,  and  the  property  in  the  goods 
passes  at  once  and  immediately." 

1.  ApproTed  Vance  v.  BoyntoUt  pott  661;  Bacon  t.  SeanntU,  9  Cal.  273;  Stafford  t.  Scan^ 
nell.  10  Cal.  0.  bxibstantlally  ovemiled  in  St^pou  v.  Inoin,  10  Cal.  603;  Oodchaux  t.  MuU 
/ortf,  26  Cal.  333.    Beo  Whitney  r.  Stark,  post  5U. 
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The  statute  of  13  Elizabeth  first  made  the  want  of  delivery  or 
transfer  of  possession  evidence  of  fraud;  afterwards^ the  statute 
of  29  Charles  11. ,  called  the  statute  of  Frauds  and  Perjuries,  in 
express  terms,  required,  in  order  to  sustain  an  action,  both  de- 
livery and  purchase.     (See  2  Parsons,  320.) 

Under  the  provisions  of  these  statutes,  the  provisions  of  which, 
in  substance,  have  been  incorporated  into  the  statutes  of  all  the 
States  except  Louisiana,  what  constitutes  in  fact  a  delivery  and 
change  of  possession,  has  been  a  continual  subject  of  discussion. 
2  Pearsons  on  Contracts,  323-4,  (a  work  of  the  highest  authori- 
ty,) abstracts  the  rule  as  follows: 

* '  It  may  be  said,  in  general,  that  a  delivery  must  be  a  trans- 
fer of  possession  and  control,  made  by  the  seller,  with  the  pur- 
pose and  effect  of  putting  the  goods  out  of  his  hands.  This  is  a 
sufficient  deliveiy,  whatever  its  form.  Hence,  it  may  be  con- 
structive, as  by  the  delivery  of  the  key  of  a  warehouse,  or  mak- 
ing an  entry  in  the  books  of  a  warehouse-keeper,  or  delivery 
with  endorsement  of  a  bill  of  lading,  or  even  of  a  receipt,  or 
without  even  such  as  this,  where  the  goods  are  bulky  and  diffi- 
cult of  access,  as  a  quantity  of  timber  floating  in  a  boom,  or  a 
mass  of  granite,  or  a  large  stack  of  hay." 

The  cases  cited  in  the  notes  to  th.e  foregoing  text,  give  the 
entire  law  upon  the  subject. 

A  transfer  and  delivery  by  symbol,  or  the  muniment  of  title 
and  right,  is  the  only  mode  whereby  "immediate  deliveiy"  can 
be  made  of  a  large  class  of  personal  property,  and  indeed  of 
most  of  the  property  which  is  the  subject  of  commerce.  In 
many  cases  where  it  is  possible  it  would  involve  an  incon- 
venience which  would  be  almost  destructive  of  commercial  en- 
terprise. 

Bennett  v.  Goddard,  3  Mas.  Ill,  is  a  case  where  the  vendor 
sold  fifty-one  bales  of  cotton  in  his  own  warehouse,  and  in  con- 
sideration of  the  purchase  agreed  that  the  cotton  should  remain 
rent  free,  for  a  certain  time.  The  vendor  became  insolvent,  and 
the  question  arose  as  to  the  sufficiency  of  the  sale.  In  this  case, 
Stoby,  J.,  says:  ''The  principle  question  in  cases  of  this 
[82]  sort,  is  *to  ascertain  w^hether  there  has  been  an  actual  or 
constructive  delivery.  The  latter  is  just  as  effectual  as 
the  former,  and  may  be  inferred  from  circumstances,  as  well  as 
established  by  direct  proof."  After  discussing  the  authorities, 
the  Judge  proceeds  to  say:  "  There  was  a  complete  delivery  of 
the  cotton  to  Ballard.  Nothing  remained  to  be  done  on  either 
side."  *  *  *  ''Neither  party  contemplated  any  further  act 
act  to  be  done."  He  further  proceeds  to  say:  "  There  is  noth- 
ing in  reason  or  principle  to  make  the  present  case  different; 
simply  because  the  bales  of  cotton  remained  in  plaintiff's  own 
warehouse.  It  was  a  part  of  the  bargain  that  they  should  so 
remain,  and  a  part  of  the  consideration  of  the  purchase.  The 
warehouse  must  be  deemed,  after  the  purchase,  to  be  virtually 
the  warehouse  of  Ballard  (vendee)  for  this  purpose,  or  for  so 
much  storage  as  was  virtually  hired  by  him." 
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In  conclusion :  The  appellants  insist  that  there  was  a  perfect 
sale;  that  there  was  a  constructive  delivery,  which  vested  in  ap- 
pellants a  perfect  title;  that  by  his  delivery  appellants  became 
actually  possessed,  and  had  the  entire  right  to  and  power  over 
the  property  in  question,  that,  therefore  the  appellants  were  not 
within  our  Statute  of  Frauds,  and  had  a  perfect  right  to  recover 
upon  the  special  verdict  in  the  Court  below. 

Williams,  Shafler  d  Park,  for  Respondent. 

This  action  is  only  one  of  a  legion  of  cases  in  which  Courts 
have  been  called  upon  to  make  a  practical  application  of  the 
principle,  that  a  vendee  of  personal  property  must  assume  at 
once  all  external  indicia  of  title,  in  order  to  protect  himself 
against  the  creditors  of  the  vendor.  So  fully  is  this  principle 
recognized  in  this  country,  that  it  is  believed  that  the  only  sub- 
stantial difference  existing  in  the  various  States  is,  as  to  the  con- 
clusiveness of  the  presumption  of  fraud,  arising  from  the  failure 
of  the  vendee  to  take  possession.  In  this  State  the^statute 
stands  upon  the  extremest  rule  of  caution  and  promptitude. 
The  sale  must  be  **  accompanied  by  an  immediate  delivery, 
and  be  followed  by  an  actual  and  continued  change  of  pos- 
session." 

In  Mtzgerald  v.  Gorham,  4  Cal.  289,  this  Court  adopted  the 
same  rigorous  rule.  Neither  bona  fide  nor  constructive  posses- 
sion in  the  vendee  will  protect  him,  but  his  outward  act  of  actual 
possession  must  accompany  his  good  faith. 

It  was  submitted  that  it  was  the  express  object  of  the  State 
of  California,  to  go  to  the  extreme  limit,  and  to  avoid  the  uncer- 
tainty of  the  decisions  upon  this  branch  of  the  law. 

There  are  no  circumstances  which  can  by  any  possibility  take 
this  case  out  of  the  rule;  the  plaintiffs  had  done  no  act  whatever 
amounting  to,  or  looking  toward  an  actual  possession  of  the 
l^roporty  sold;  but  on  the  contrary,  their  warehouse- 
receipt  h*om  *their  vendors,  in  terms,  states  that  the  [83] 
property  was  left  by  plaintiffs  in  the  possession  and  con- 
trol of  the  vendors. 

BuBNETT,  J.,  aftei^tating  the  facts,  delivered  the  opinion  of 
the  Court — Terey,  J.,  concurring. 

The  only  question  presented  by  the  record,  is,  whether  the 
sale  was  void,  as  against  the  creditors  of  Lowe,  Ebbetts  &  Co., 
under  the  provisions  of  the  fifteenth  section  of  our  Statute  of 
Frauds,  which  requires  the  sale  to  be  '*  accompanied  by  an  im- 
mediate delivery,  and  be  followed  by  an  actual  and  continued 
possession  of  the  property  sold."    (Com.  L.  201.) 

The  language  of  the  statute  is  exceedingly  strong,  and  the  in- 
tention manifest.  The  change  of  possession  from  the  vendor  to 
the  vendee,  must  not  only  be  actual,  but  also  continued.  The 
object  of  the  statute  being  the  prevention  of  fraudulent  sales  of 
goods,  no  means  more  simple  and  efficient  could  have  been 
adopted  to  have  accomplished  the  end  intended,  than  that  re- 
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.  quiring  this  actual  and  continued  change  of  possession.  It 
takes  away  from  the  parties  the  means  of  carrying  out  their 
fraudulent  intent,  and  removes  the  temptation.  As  the  fraudur 
lent  vendor  cannot  remain  in  possession,  under  any  pretense 
whatever,  he  is  compelled  to  trust  entirely  to  the  fidelity  of  the 
fraudulent  vendee.  But,  if  by  arranging  proper  bills  of  sale, 
warehouse-receipts,  or  other  papers,  the  vendor  was  permitted 
to  retain  possession  in  any  capacity  whatever,  the  rigid  provis- 
ions of  the  statute  would  be  practically  useless.  In  such  case, 
as  sk  fraud  cannot  be  presumed,  but  must  be  proved,  the  credit- 
or would  not,  in  most  instances,  have  any  means  of  protection 
left.  The  transaction  would  look  fair  upon  its  face,  while  the 
actual  power  of  proof  would  be  taken  *away. 

The  present  case  falls  within  the  principle  settled  by  this 
Court  in  the  case  of  liUgerald  v.  Oorham,  4  Cal.  289.  In  that 
case,  as  in  this,  there  was  no  actually  fraudulent  intent.  But 
the  Court  held  that  "  it  was  the  very  case  upon  which  the  stat- 
ute intended  to  operate." 

The  statute  makes  certain  facts  conclusive  evidence  of  fraud, 
and  whatever  may  or  may  not  be  the  actual  intention  of  the 
parties,  if  the  actual  facts  exist  which  are  contemplated  by  the 
law,  the  sale  is  void.  In  the  case  referred  to  the  vendor  was 
only  employed  in  the  capacity  of  a  clerk,  at  a  monthly  salary. 
The  goods  were  as  much  under  the  actual  control  of  the  vendees 
in  that  as  in  this  case.  The  two  cases  are  the  same  in  principle. 
In  one  case,  the  vendor  afterwards  had  possession  of  the  prop- 
erty, as  clenk,  and  in  the  other,  as  warehouseman.  In  both,  the 
vendors  were  but  agents  or  servants  of  the  vendees,  but  in  both 
they  had  the  actual  possession  that  renders  the  sale  void  as 
against  creditors,  while  good  as  between  themselves.  In 
[84]  the  ^present  case,  the  change  of  possession  of  the  whisky 
was  only  constructive,  and  not  actual. 

Judgment  affirmed. 


FEENY  V.  DALY 

CoMsiDEBATioN»  SniTiciiCMOT  OF  FOB  EzpBEGB  Pbomzse. — Where  an  in- 
solvent,  after  his  discharge,  expressly  j)romi8es  his  creditor  to  pay  his 
debti  it  can  be  enforced,  the  debt  being  a  sufficient  consideration  ^o 
support  the  sabseqnent  promise. 

InsM. — A  yerbal  promise  is  sufficient,  as  our  statute  has  not  changed  the 
common  law  rule. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  El  Dorado. 

Feeny  sued  Daly,  in  the  Court  below,  on  a  debt  created  on 
the  17th  of  October,  1854,  and  alleged  that  the  defendant,  on 
the  8th  day  of  May,  1855,  was  discharged  from  the  operation 
of  this  particular  debt,  under  the  Insolvent  Law;  but  that  after- 
wards, to  wit:  upon  the day  of  June,  1855,  the  defend- 
ant, in  consideration  of  the  original  indebtedness,  promised  and 
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agreed  to  pay  plaintifr  the  amount  of  his  debt.  The  case  was^ 
tned  before  the  Court  below,  sitting  as  a  jury,  who  found,  as 
facts,  "the  existence  of  the  indebtedness,"  as  alleged  by  plaint- 
iff; the  discharge  of  the  defendant  therefrom,  under  the  In- 
solvent Law,  and  his  subsequent  "  express  verbal  promise  to  pay 
the  debt/'  on  which  finding,  judgment  was  rendered  for  plaint- 
iff, from  which  this  appeal  was  had. 

McKune,  Johnson  &  Ankeny,  for  Appellant. 

Our  Insolvent  Law  (Comp.  Laws,  317,  Sec.  24),  provides  that 
**  the  debtor  shall  be  released  and  fully  discharged  from  any  and 
all  debts  then  contracted,  etc.,  and  from  every  judicial  proceed- 
ing relative  to  the  same."* 

The  words  " release "  and  "discharge,"  are  words  of  broad 
and  well-defined  meaning,  kiualogous  to,  and  co-extensive  with, 
payment.  Thus,  a  debt  may  be  discharged  by  payment,  by 
lapse  of  time,  or  by  proceedings  in  insolvency ;  and,  within  the 
meaning  and  purview  of  our  Statute  of  Limitations  and  In- 
solvent Act,  the  debtor,  after  such  discharge,  is  as  free  from  the 
debt  and  all  subsequent  liability  thereon,  as  if  he  had  actually 
paid  the  same;  and  nothing  less  than  an  express  agreement  in 
writing,  signed  by  the  party  to  be  charged,  ought  to  be  held 
suficient  to  revive  the  debt  again. 

Sanderson  <h  EeweSy  for  Respondent. 

Admitting  that  the  defendant  was  released  from  the  debt  by 
his  discharge  in  insolvency ,  was  the  subsequent  promise  founded 
upon  a  sufficient  consideration  ? 

*The  thirtieth  section  of    the  Insolvent  Act,  Comp.      [85] 
Laws,  320,  taken  in  connection  with  the  construction 
placed  upon  it  by  this  Court,  in  Woods  v.  BarreU,  July  Term, 
1855,  we  think  fully  answers  the  first  question  in  favor  of  the* 
respondent. 

'*  The  debt  of  an  insolvent  or  bankrupt  is  due  in  conscience, 
notwithstanding  his  discharge.  He  may,  therefore,  revive  the 
old  debt  by  a  new  promise,  and  the  old  debt  vnll  be  a  sufficient 
consideration."    {Scouton  v.  Eislord,  7  Johns.  86.) 

In  support  of  the  doctrine  of  that  case,  we  refer  to  Irwin  v. 
Sanders,  1  Cow.  229;  Happy  v.  Henderson,  14  Johns.  178;  Max- 
imv.  Morse,  8  Mass.  127;  Turner  v.  Ckrisman,  20  Ohio,  332; 
Womach  v.  Womach,  8  Tex.  397;  Qtis  v.  Gaylin,  31  M.  (1  Red.) 
567;  Stark  v.  Stinfon,  3  Fost.  N.  H.  259;  Comfort  v.  Eisenbeis, 
11  Penn.  17.     The  above  cases  are  all  directly  in  point. 

Chancellor  Kent,  (2  Kent's  Com.  465,  and  note,)  discusses  the 
principle  for  which  we  here  contend,  and  seems  to  recognize  it 
as  now  established  beyond  controversy,  viz. ,  that  a  moral  obli- 
gation is  sufficient  to  support  an  express  promise,  where  a  good 
and  valuable  consideration  has  once  existed. 

The  English  authorities  to  the  same  point  are  summed  up  in 
a  note  to  3  Bos.  &  P.  249,  which  is  referred  to,  and  approvingly 
cited,  by  Spencer,  J.,  in  13  Johns,  258. 
Vol.  Vm.— 6  81 
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4     Tho  promise  need  not  be  in  writing,  because  no  statute  re- 
quires tiiat  it  should  be  so,  etc. 

Terry,  J.,  delivered  the  opinion  of  the  Court — ^Burnett,  J., 
concurring. 

The  debt  of  an  insolvent  bankrupt  is  due  in  conscience,  not* 
withstanding  his  discharge,  and  is  a  sufficient  consideration  to 
support  a  subsequent  express  promise  to  pay. 

A  verbal  promise  is  sufficient  at  common  law,  and  there  is 
nothing  in  our  statutes  which  changes  the  rule. 

Judgment.affirmed. 


HOPKINS  V.  DELANEY  et  al. 

^CQCNOWLEDQMENTB,  Weo  MAT  Take. — The  recoider  of  the  city  of  San  Fran- 
cisco is  authorized  by  law  to  take  acknowledgments  of  mortgages  and 
conveyances. 

1  Idem. — Cebtipicatb  Sufficient. — Where  the  officer  taking  an  acknowledg- 
ment certifies  that  the  parties  *'were  known  to  him,"  and  omits  the  word 
"personally,"  it  is  valid. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

This  was  a  bill  brought  for  the  foreclosure  of  various  mort- 
gages, on    the  homestead  of    the   defendants,   Delaney    and 

wife. 
[86]         *The  decree  in  the  Court  below,  in  favor  of  plaintiff 

and  the  other  inciunbrancers,  froni  which  this  appeal  is 
taken,  by  Delaney  and  wife,  was  based  upon  mortgages  that 
were  respectively  acknowledged  in  the  following  manner,  and 
before  the  various  officers  ceiHtifying  to  them: 

State  of  Califobnia,  ) 

County  of  San  Francisco,  j     * 

On  the  18th  day  of  December,  1854,  before  me,  R.  H,  Wal- 
ler, recorder  of  the  city  of  San  Francisco,  personally  came  Mat- 
thew Delaney,  and  Mary,  his  wife,  known  to  me  to  be  the  per- 
sons described  in,  and  who  executed  the  within  mortgage,  and 
severally  acknowledged  that  they  executed  the  same  freely,  and 
voluntarily,  for  the  uses  and  purposes  therein  mentioned.  And 
the  said  Mary,  on  a  private  examination  by  me,  after  being 
made  acquainted  with  the  cohtents,  out  of  the  presence  of  her 
husband,  and  out  of  his  hearing,  acknowledged  that  she  exe- 
cuted the  same  freely,  and  without  compulsion,  fear,  or  undue 
influence  from  her  husband,  and  that  she  did  not  wish  to  retract 
the  execution  of  the  same. 

Given  under  my  hand,  at  the  city  of  San  Francisco,  the  day 
and  year  aforesaid. 

R.  H.  Waller,  City  Recorder. 

.     1.    Cited  Overman  S.  M,  Co,  t.  American  M.  Co.,  7  Nov.  818.    See  Bryan  v.  Bamxret,  pott 
46L 
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State  op  Calipobnia,  ) 

County  of  San  Francisco,  j  ^' 

On  this  7th  day  of  April,  1853,  before  me,  came  Matthew  De- 
laney, and  Mary,  his  wife,  to  me  known  to  be  the  individuals 
described  in,  and  who  executed  the  within  instrument,  and  ac- 
knowledged that  they  executed  the  same  of  their  own  &ee  act 
and  deed,  and  for  the  purposes  therein  mentioned.  And  the 
said  Mary,  after  being  informed  of  the  contents,  on  a  private 
examination  by  me,  separate  and  apart  from,  and  oat  of  the 
hearing  of  her  said  husband,  acknowledged  that  she  executed 
the  same  freely,  and  without  fear  or  compulsion  of  or  from  her 
husband,  or  other  undue  influence  from  him,  and  that  she  did 
not  wish  to  retract  the  execution  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
the  day  and  year  just  above  mentioned. 

[l.  8.]  H.  L.  Dodge,  Notary  Public. 

State  of  California,  ) 

County  of  San  Francisco. )     * 

On  this  9th  day  of  January,  1855,  before  me,  Q-.  J.  Hubert 
Sanders,  a  notary  public  in  and  for  said  county,  duly  commis- 
sioned and  sworn,  dwelling  in  the  city  of  San  Francisco,  person- 
ally appeared  Matthew  Delaney,  and  Mary,  his  wife,  known  to 
me  to  be  the  individuals  described  in,  and  who  executed 
the  an-'^'nexed  instrument,  and  acknowledged  that  they  [87] 
executed  the  same  freely  and  voluntarily,  for  the  uses  and 
purposes  therein  mentioned.  And  the  said  Mary  Delaney,  hav- 
ing been  first  by  me  made  acquainted  with  the  contents  of  said 
instrument,  acknowledged  to  me,  on  examination  had  separate 
and  apart  from,  and  without  the  hearing  of,  her  husband,  that 
she  executed  the  same  freely,  and  without  fear  or  compulsion, 
or  inSuence  of  her  husband,  and  that  she  did  not  wish  to  re- 
tract the  execution  of  the  same. 

Witness  my  hand  and  official  seal. 
[l.  8.]  G.  J.  HuBEBT  Sakdebs,  Notary  Public. 

Judah,  for  Appellants. 

WaUer  d  Osborne,  and  8.  M.  Bowman,  for  Kespondent. 

Murray,  C,  J.,  delivered  the  opinion  of  the  Court— Burnett, 
J.,  concurring. 

The  plaintiff  filed  his  bill  to  foreclose  two  mortgages.  The 
defendants  set  up  a  claim  of  homestead. 

The  only  questions  raised  by  the  record  are:  First,  whether 
the  recorder  of  San  Francisco  was  authorized  by  law  to  take 
acknowledgments  of  conveyances,  which  authority  is  expressly 
given  by  statute;  and,  second,  whether  the  acknowledgment  is 
sufficient.  The  officer  certifies  that  the  parties  were  known  to 
him;  the  appellant  contehds  that  the  word  ''personally"  should 
have  been  used.  We  have  before  decided  that  such  a  certificate 
was  sufficient.  The  points  on  which  the  appellant  relies  are 
frivolous,  and  the  appeal  was  evidently  taken  for  delay. 

Jugment  affirmed,  with  ten  per  cent,  damages. 
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BELDEN  V.  HENBIQUES. 

iFba.ui>,  from  what  hay  be  Inferred. — Fraud  may  consist  in  the  misrep- 
resentation, or  the  concealment  of  material  facts,  and  may  be  inferred 
from  the  circumstances  and  condition  of  the  parties  contracting. 

Idem. — What  must  be  Proved. — In  order  to  sustain  the  allegations  of  fraud 
and  deceit  in  contracting  a  debt,  it  is  necessary  to  prove  that  the  repre- 
sentations alleged  to  have  been  fraudulent  and  deceitful,  were  not  true. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Tabitha  Belden  commenced  this  action  against  defendant  to 
recover  the  sum  of  eight  hundred  and  ninety-£ye  dollars  and  in- 
terest, -which  she  alleged  that  she  had  been  induced  by  the  false 
and  fraudulent  representations  of  defendant,  to  the  effect  that 
he  was  a  man  of  extensive  business  relations,  etc.,  to  place  in 
his  hands,  to  be  invested  by  him  for  her,  so  that  it  would 
[88]  produce  '^'her  the  sum  of  three  per  cent,  per  month,  which 
said  money  he  had  afterwards  given  his  note  to  her  for, 
and  never  paid,  except  the  sum  of  twenty-five  dollars.  She 
also,  at  the  commencement  of  the  suit,  caused  the  defendant  to 
be  arrested  and  held  to  bail.  The  case  was  submitted  to  the 
jury  on  the  following  charge  of  the  Court,  refusing  the  one  asked 
by  defendant,  on  the  ground  that  the  charge  included  it: 

*'That  the  question  for  them  to  decide  was,  whether  the  de- 
fendant was  guilty  of  fraud  in  procuring  the  money  from  the 
plaintiff. 

''  It  is  the  province  of  the  jury  to  determine  under  the  evi- 
dence, whether  the  defendant  obtained  the  plaintiff's  money  by 
deceitiul  and  fraudulent  representations.  The  jury  should  take 
into  consideration  the  character  of  the  parties,  the  means  used, 
and  all  the  circumstances;  and  if  they  shiaU  believe  from  the  evi- 
dence, that  the  defendant  obtained  the  money  by  falsely  repre- 
senting to  her  that  he  would  keep  it  safely  for  her;  and  that  she 
let  him  have  it,  relying  on  the  truth  of  these  representation;  and 
that  the  representations  were  untrue;  and  that  the  defendant 
owes  her  the  money,  and  refuses  to  pay  it;  and  has  given  no 
sufficient  excuse  or  explanation  of  his  conduct  in  the  premises; 
then  the  defendant  is  guilty  of  deception  and  fraud,  and  the 
jury  should  so  find.  But  on  the  contrary,  if  the  jury  believe 
from  the  evidence,  that  the  defendant  did  not  use  fraudulent 
means  to  obtain  the  money,  they  should  not  find  the  fraud 
against  him,  but  only  an  ordinary  verdict  for  the  money  actually 
due." 

The  jury  found  the  defendant  guilty  of  fraud,  and  also  found 
the  amount  of  the  debt. 

Judgment  being  entered  on  the  verdict,  the  defendant  moved 
for  a  new  trial,  which  being  denied,  he  appealed  from  the  order 
refusing  the  new  trial,  and  from  so  much  of  i;he  judgment  as 
stated  the  fraud. 

John  V.  Wcdlson,  for  Appellant. 

1.  Approved  Cokn  v.  GQldttein^  Gal.  Sup.  Ct.  Oct.  Term,  1863,  not  reported. 
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S.  M.  Bowman^  for  Bespondent. 

MtJBRAT,  0.  J.,  deKvered  the  opinion  of  the  Court — ^Bubnbtt, 
J.,  concurring. 

Thi^  was  an  action  to  recover  a  certain  amount  of  money, 
alleged  to  have  been  fraudulently  obtained  from  the  plaintiff. 
Hie  defendant  admitted  the  debt,  but  denied  the  fraud.  The 
case  went  to  the  iury  upon  this  question  alone,  and  they  re- 
turned a  verdict  that  "tne  defendant  was  guilty  of  deception 
and  fraud  in  contracting  the  debt."  The  appellant*  contends 
tJiat  the  evidence  is  insufficient  to  justify  the  finding. 

Fraud  may  consist  in  the  misrepresentation,  or  the  con- 
ceal-'*'ment  of  material  facts,  and  may  be  inferred  from     [89] 
the  circumstances  and  condition  of  the  parties  contract- 
ing.    The  evidence  in  this  case  was  sufficient  to  warrant  the  juiy 
in  finding  the  fact  of  fraud,  and  we  see  no  good  reason  for  dis- 
turbing their  verdict. 

The  appellants  assign  as  error,  the  refusal  of  the  Court  to 
charge  the  jury  'Hhat  the  plaintiff,  to  sustain  the  allegations  of 
fraud  and  deceit  in  contracting  the  debt  as  set  forth  in  the  com- 
plaint, must  prove  on  the  trial,  that  the  representations  alleged 
to  have  been  fraudulent  and  deceitful,  were  not  true." 

This  instruction  was  undoubtedly  correct,  but  was  refused 
by  the  Court,  on  the  ground  that  it  had  been  already  sub- 
stantially given  by  the  Court.  A  reference  to  the  instructions 
of  the  Court,  shows  that  such  was  the  fact,  and  the  verdict 
establishes  the  conclusion,  that  the  jury  were  not  misled  by  the 
refusal. 

Judgment  affirmed. 

PEOPLE  V.  DOMINGO  QUINCT. 

*  CoNTWUANOB— What  must  bk  Shown.— AffidaTita  for  contiiraance  shonld 
show  that  the  facts,  expected  to  be  proved  by  the  absent  witneaaea,  can- 
not otherwise  be  proved. 

Afpeaii,  Leoaij  Intknduknt  on.— In  the  absence  of  the  testimony  taken  in 
the  case,  every  legal  intendment  is  in  favor  of  the  action  of  the  Court 
below. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Sutter. 

Jesse  O,  Goodwin^  for  Appellant. 

W.  T.  Wallace^  Attorney-General,  for  Eespondent. 

MuBBAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bitrnett, 
J.,  concurring. 

The  appellant  was  indicted  and  convicted  of  murder.  The 
grounds  of  reversal  relied  on  are: 

1.  The  refusal  of  the  Court  below  to  grant  a  continuance, 
and, 

1.    Cited  PeopU  v.  &aim^  23  OaL  158;  PeopU  v.  WilUamt,  24  Gal.  88. 
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^     2.  Error  in  giving  and  refusing  instructions. 

The  motion  for  a  continuance  was  properly  overruled — the 
Court  assigning  as  a  reason  therefor:  **  That  the  defendant  had 
used  no  diligence  to  procure  the  attendance  of  his  witnesses, 
and  had  not  applied  for  an  order  of  the  Judge  to  compel  the  at- 
tendance of  witnesses  living  out  of  the  county,  until  the  evening 
before  the  trial  was  to  take  place."  In  addition  to  this,  it  may 
be  observed  that  the  affidavit  is  fatally  defective  in  another  par- 
ticular, viz:  it  does  not  state  that  there  are  no  other  witnesses 
by  whicl^  the  same  facts  can  be  proved. 

The  instructions  are  substantially  correct.  The  appel- 
[90]  lant,  *however,  contends  that  the  Court  erred  in  instruct- 
jlng  the  jury  that  ''it  was  unnecessary  for  them  to 
consider  the  law  in  relation  to  manslaughter,  as  the  prisoner 
was  either  guilty  of  murder  or  nothing  at  all."  The  evidence 
has  Aot  been  preserved,  and  it  is  impossible  for  us  to  say 
the  Court  erred  in  giving  this  charge.  In  the  absence  of  the 
testimony,  every  legal  intendment  is  in  favor  of  the  ruling  of 
thQ  District  Judge. . 

Judgment  affirmed,  and  the  Court  directed  to  fix  a  day  to 
carry  the  sentence  into  execution. 


PEOPLE  V.  MOORB. 

1  MuBDBB,  IN  FiBST  Dbobeb.— On  a  trial  for  murder  it  is  not  error  to  instnict 
the  jury  that  if  the  killing  was  the  result  of  deliberation,  no  matter  for 
how  short  a  period,  it  would  be  murder  in  the  first  degree,  under  our 
statute;  where  the  eTidence  was  sufficient  to  warrant  the  jury  in  finding 
the  fact,  that  the  killing  was  deliberate  and  premeditated. 

1  Idsm. — MAiiioa  Essential. — ^There  can  be  no  murder  without  malice,  either 
express  or  implied. 

New  TniAL — Insufficient  Gbounds. — ^Where  the  Court  erroneously  defined 
the  crime  of  murder  in  the  fir^t  degree,  in  its  charge  to  the  jury,  but  in 
a  subsequent  instruction  clearly  and  correctly  defined  it,  the  erroneous 
ruling  is  not  a  sufficient  ground  for  a  new  trial. 

s  Ebbob  in  iNSTBUcnoNS. — A  mere  want  of  perspicuity  in  an  instruction  to  a 
iury,  which  does  not  injure  the  prisoner,  if  erroneous,  is  mot  sufficient 
ground  for  a  reversal  of  the  judgment.  The  objection  must  go  to  this 
extent,  that  the  instruction  is  whoUy  erroneous,  or  susceptible  of  dififer- 
ent  and  doubtful  constructions. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

F.  Moore,  the  defendant,  was  convicted  of  the  crime  of  mur- 
der in  the  first  degree,  committed  on  one  Alexander  McClana- 
han,  on  the  21st  of  February,  1857,  and  sentenced  to  be 
executed.  The  remainder  of  the  case  is  sufi&ciently  stated  in 
the  opinion  of  the  Court.     Defendant  appealed. 

K  D.  Baker,  for  Appellant. 

The  first  charge  given  by  the  Court,  at  the  instance  of  the 

1.    Approved.  People  v.  Bealoba^  17  Cal.399. 
3.    ClMLPeapUy.ButUr,postUl. 
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District  Attorney,  was,  that  "  any  kind  of  unlawful,  willful,  de- 
liberate, and  premeditated  killing,  is  murder  in  the  first  degree." 
This  is  a  new  definition  of  murder.  No  killing  is  lawful  except 
the  executions  which  take  '^\B,ce  in  pursuance  of  the  judgments 
of  competent  tribunals.  The  statute,  which  is  merely  the  affir- 
mation of  the  common  law,  declares  that,  ''Murder  is  the 
unlawful  killing  of  a  human  being,  with  malice  aforethought, 
either  express  or  implied."  * 

There  can  be  no  murder  in  any  degree  without  malice.  It  is 
the  essential  ingredient  in  the  crime,  and  no  other  words  will 
supply  its  place.  The  prisoner  could  not  be  convicted  of  murder 
under  an  indictment  which  charged  willfully,  unlawfully  delib- 
erately, and  premeditatedly,  lolling  M.,  omitting  the 
words,  "  of  *malice  aforethought."  They  cannot  be  sub-  [91] 
stituted  as  equivalents,  and  not  equivalents,  in  legal 
contemplation.    (4  Stephens'  Grim.  142.) 

The  Act  of  1866,  p.  219,  declares,  that  "all  murder  which 
may  be  perpetrated  by  means  of  poison,  or  lying  in  wait,  torture, 
or  by  any  other  kind  of  willful,  deliberate,  and  premeditated  kill- 
ing, or  which  shall  be  committed  in  the  perpetration,  or  attempt 
to  perpetrate,  any  arson,  rape,  robbery,  or  burglary,  shall  be 
deemed  murder  of  the  first  degree." 

This  section  of  the  Act  of  1856  is  only  amendatory  of  the 
twenty-first  section  of  the  Act  of  1850,  and  is  to  be  construed 
with  the  nineteenth  section  of  that  Act,  which  defines  murder 
and  makes  malice  the  test  of  the  crime.  Besides,  the  Act  of 
1856  speaks  of  murder  and  the  degrees  of  the  ofltense,  and  goes 
upon  the  ground  that  malice  has  been  already  charged  and 
made  out. 

The  instructions,  as  thus  given  by  the  Court,  were  calculated 
to  mislead  the  jury.  It  is  apparent  that  the  case  was  argued 
and  given  to  the  jury  under  the  supposition  that  the  Act  of 
1856  had  changed  the  common  law  definition  of  murder,  which 
is  a  proposition  tibat  cannot  be  maintained.  (4  Stephens,  121, 
122.) 

The  second  instruction,  given  at  the  instance  of  the  District 
Attorney,  was  intended  only  as  a  corollary  of  the  first.  It  as- 
sumes that  the  law  fixes  no  time  for  deliberation,  to  constitute 
murder  in  the  first  degree.  It  declares  that  **no  time  is  too 
short  for  a  wicked  man  to  frame  in  his  mind  a  scheme  of  mur- 
der, and  to  contrive  the  means  of  accomplishing  it." 

This  instruction  is  equally  objectionable  in  temper  and  tone, 
as  in  law,  as  applied  to  the  evidence. 

The  Act  of  1856,  defining  murder  in  the  first  degree,  never 
was  intended  to  apply  to  killing,  which  was  the  result  of  a  quar- 
rel or  sudden  rencontre,  when  the  passions  are  aroused  by  an  un- 
premeditated collision. 

The  statute,  in  language,  is  confined  to  "all  murder  which 
shall  be  perpetrated  by  means  of  poison,  or  lying  in  wait,  tor- 
ture, etc." 

It  was  intended  to  be  confined  to  that  species  of  killing  in 
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which  the  common  law  conclusively  implies  malice  on  account 
of  its  calculating  wickedness.  It  is  true  that  the  statute  adds 
the  words,  **or  by  any  other  kind  of  willful,. deliberate,  and  pre- 
meditated killing,  or  which  shall  be  in  the  perpetration  or  at- 
tempt to  perpetrate  any  arson,  rape,  robbeiy,  or  burglary,  shall 
be  deemed  murder  of  the  first  degree.''  The  first  and  last  clause 
of  the  provision  shows  what  species  of  killing  was  in  the  con- 
templation of  the  Legislature  when  it  speaks  of  ''any  other  kind 
of  willful,  deliberate,  and  premeditated  killing." 

Death  which  grows  out  of  sudden  quarrels  and  conflicts,  was 
not  contemplated  to  be  classed  as  murder  in  the  first  de- 
[92]  gree.  It  ^relates  to  killing  under  circiimstances  which 
exhibits  a  heart  altogether  depraved,  which  shows  a  cal- 
culation of  crime  beyond  that  which  results  from  the  ordinary 
infirmaties  of  human  nature,  and  the  sudden  ebullitions  of  tem- 
per and  passion. 

The  fourth  charge,  given  at  the  instance  of  the  government, 
does  not  state  leg^  propositions.     The  first  clause  is: 

''In  all  cases  of  homicide,  excusable  by  self-defense,  it  must 
be  taken  that  the  attack  was  made  upon  a  sudden  occasion,  and 
not  premeditated,  or  without  malice." 

This  part  of  the  charge  is  so  obscure  as  scarcely  to  be  intelli- 
gible. 

If  the  attack  alluded  to  is  one  made  by  the  deceased  party,  it 
is  evidently  not  law.  It  makes  no  difference  whether  hiis  attack 
was  sudden  or  malicious.  The  only  question  is,  was  it  of  such 
a  character  as  reasonably  to  endanger  the  life  of  the  prisoner. 
If  yea,  he  had  a  right  to  defend  himself  to  the  extent  of  slaying 
the  assailant  to  save  himself. 

The  other  clause  of  the  fourth  instruction  assumes  that  the 
prisoner  must  fiee  as  far  as  he  can  by  reason  of  some  impedi- 
ment, or  by  reason  of  the  fierceness  of  the  assault.  It  does  not 
state  the  quahfication  to  be  found  in  all  the  books,  that  he  may 
take  the  life  of  the  assailant  instantly,  if  necessary  to  save  his 
own.  The  instruction  assumes  that,  to  some  extent,  he  must 
flee  or  retreat. 

An  abstract  charge,  which  may  mislead  the  juty ,  is  erroneous. 
(11  B.  Mon.  47.) 


',  for  Respondent. 


MuBEAT,  C.  J.,  delivered  the  opinion  of  the  Court — Burnett, 
J.,  concurring. 

The  appellant  was  convicted  of  murder  in  the  first  degree. 
On  the  trial,  the  Court  instructed  the  jury,  "that  any  kind  of 
unlawful,  willful,  deliberate  and  premeditated  killing,  is  mur- 
der in  the  first  degree." 

The  statute  of  the  State  (Compiled  Laws,  640,)  defines  mur- 
der to  be  the  unlawful  hilling  of  a  human  being,  with  malice 
aforethought,  express  or  implied.  This  is  but  an  enunciation 
of  the  common  law  definition  of  the-<!rime.     Murder  is  thus  de- 
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fined  by  Coke:  "When  a  person  of  sound  memorpand  discre- 
tion unlawfully  kiUeth  any  reasonable  creature  in  being,  and 
under  the  Ring's  peace^  with  malice  aforethought,  either  ex- 
prcssx>r  implied." 
To  constitute  the  offense  it  must  appear: 

1.  That  the  party  was  of  sound  mind. 

2.  That  the  killing  was  unlawful;  and, 
8.     That  it  was  done  with  malice. 

Every  killing  is  unlawful,  unless  done  by  warrant,  or 
legal  ^excuse,  but  every  unlawful  killing  is  not  murder;  [93] 
as  for  example :  if  an  officer  should  execute  a  criminal, 
before  or  after  the  day  appointed,  or  upon  a  void  warrant,  this 
would  be  an  unlawful  killing;  and  also  a  willful,  deliberate, 
and  premeditated  killing,  but  would  not  be  murder,  unless  the 
ingredient  of  malice  was  established. 

There  can  be  no  murder  without  malice,  either  expressed  or 
implied,  and  the  instruction  of  the  Court,  as  a  legal  proposition^ 
v^Bs  incorrect.  At  common  law,  this  error  would  iiave  been  a 
sufficient  ground  of  reversal,  but  our  statute  makes  it  the  duty 
of  the  Court  to  examine  the  whole  record,  and  affirm  the  judg- 
ment, if  it  shall  appear  that  substantial  justice  has  been  done. 
We  are  to  disregard  teduiicalities,  and  to  determine,  from  the 
whole  case,  whether  the  prisoiier  has  had  a  fair  trial,  and  the 
judgment  is  correct. 

In  the  subsequent  part  of  the  charge  of  the  Court,  the  law  of 
the  case  is  stated  with  great  clearness  and  accuracy,  and  it  is 
impossible  to  imagine  that  the  lury  could  have  been  misled  by 
the  first  instruction  asked  by  the  District  Attorney,  and  after- 
wards explained  by  the  charge  of  the  Court. 

The  appellant  complains  of  the  second  instruction  given  by 
the  Court,  to  the  effect  that  the  law  fixes  no  time  for  delibera- 
tion, or  reflection,  to  constitute  murder;  that  it  may  be  for  a 
year,  month,  day,  hour,  or  minute;  that  if  it  appeared  that  the 
kHUng  was  the  result  of  deliberation,  no  matter  for  how  short  a 
period,  it  would  be  murder  in  the  first  degree  under  the  statutes 
of  this  State;  ''that  no  time  was  too  short  for  a  wicked  man  to 
frame,  in  his  mind,  a  scheme  of  murder,  and  to  contrive  the 
means  of  executing  it." 

The  Act  of  April  19,  1856,  amendatory  of  the  Act  concerning 
crimes  and  punishments,  passed  April  16,  1851',  classifies  mur- 
der under  two  heads,  or  grades — ^murder  in  the  first  and  second 
degrees.  The  twenty-first  section  provides  that  ''all  murder, 
which  shall  be  perpetrated  by  means  of  poison,  or  lying  in  wait, 
torture,  or  by  any  other  kind  of  willful,  deliberate,  and  premed- 
itated killing,"  eto.,  "shall  be  deemed  murder  in  the  first  de- 
gree." The  evident  design  of  the  statute,  was  to  distinguish  be- 
tween killing  under  such  circumstances  as  showed  an  aban- 
doned and  malignant  heart,  from  which  the  law  implied  malice, 
and  killing  which  was  unpremeditated,  resulting  from  sudden 
passion,  or  from  some  unforseen  rencontre. 

In  an  ordinary  case,  where  two  men  quarrel  and  fight  upon 
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the  spur  of  the  moment,  for  some  sudden  insult  or  offense,  the 
party  killing  his  adversary  would  not  be  guilty  of  murder  in  the 
first  degree,  although  he  was  the  assailant;  because  the  killing 
was  not  the  result  of  previous  consideration  or  design  upon  his 
part. 

The  instruction  was  not  erroneous  under  the  peculiar 
[94]  state  of  '''the  evidence  in  this  case;  there  was  sufficient 
testimony  to  warrant  the  jury  in  finding  the  fact,  that 
the  killing  of  McClanahan  was  wUlful,  deliberate,  and  premed- 
itated. Moore  insults  him,  and  attempts  to  draw  his  pistol,  but 
is  prevented;  he  then  sits  down  in  the  store,  with  his  pistol  in 
his  hand,  expressing  his  belief  that  McOlaimhan  would  return, 
and  his  intention  to  shoot  him  if  did  so  (not  if  he  was  attacked.) 
The  sequel  shows  that  he  made  good  his  threat,  without  wait- 
ing for  a  word  or  hostile  demonstration.  If  he  had  been  at- 
tacked, he  might  have  defended  himself,  but  the  evidence  goes 
very  far  to  establish  the  fact  that  he  was  the  aggressor  in  the 
last  difficulty.  Whether  he  was  or  not  was  left  to  the  jury  to 
determine,  as  well  as  the  fact  whether  the  killiujg  was  the  result 
of  a  willful  premeditation  and  deliberation  on  his  part. 

The  appellant  contends  that  the  fourth  instruction  asked  by 
the  prosecution  and  given  by  the  Court,  is  erroneous,  for  the 
reason  that  it  is  incomprehensible,  and  therefore  calculated  to 
mislead  the  jury.  The  objectionable  part  is  as  follows:  **In 
all  cases  of  homicide,  excusable  by  self-defense,  it  must  be  taken 
that  the  attack  was  made  upon  a  sudden  occasion,  and  not  pre- 
meditated, or  vnthout  malice,"  etc.  This,  certainly,  is  some- 
what vague  and  difficult  of  comprehension  at  first  blush;  but  on 
examination,  will  be  found  to  embody  this  principle,  viz. :  that 
to  excuse  a  homicide,  or  justify  it  on  the  ground  of  self-defense, 
the  person  slaying  another  must  show,  among  other  things,  that 
the  killing  was  done  without  malice  or  premeditation  in  repel- 
ling a  sudden  attack.  If  there  is  any  error  in  the  instruction,  it 
does  not  militate  against  the  appellant,  and  a  mere  want  of  per- 
spicuity on  the  part  of  the  Court  below,  in  framing  instructions, 
is  not  a  ground  of  reversal.  The  objection  must  go  to  this  ex- 
tent, that  they  are  wholly  incomprehensible,  or  susceptible  of 
different  and  doubtful  constructions. 

We  have  carefully  examined  all  the  testimony,  as  well  as  the 
instructions  given  by  the  Court,  and  have  come  to  the  conclu- 
sion, on  the  whole,  that  justice  has  been  done,  and  that  there  is 
no  sufficient  ground  for  a  new  triaL 

The  judgmcut  is  affirmed. 
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♦PALMER  V.  TRIPP'S  ADMINISTRATOR.        [95] 

Pbomibbobt  Note — Endobskb,  when  UMooNDinoMAUiT  Liable. — ^When  a  pai«- 
ty,  in  consideration  of  a  conveyance  of  land  to  him,  agrees  to  pay  an 
outstanding  note  of  bis  vendor,  and  writes  his  name  on  the  back  of  the 
note  as  a  memorandam  of  said  agreement,  at  the  same  time  acknowl- 
edging his  liability:  Held,  that  the  liability  thus  assumed  is  not  the  con- 
ditiouid  liability  of  an  endorser,  but  a  primary  and  unconditional  ob- 
ligation to  pay  the  note,  for  which  he  had  received  a  full  consideration. 

Idem.— CoNsiDEBATioN,  Pboof  of. — In  such  case,  parol  evidence  of  the 
deed  is  admissible  to  prove  consideration  for  the  agreement  to  pay  the 
note. 

Appeal  from  the  Superior  Court  of  the  City  of  Saa  Fran- 
cisco. 

This  was  an  action  in  the  Court  below,  brought  by  W.  H. 
Palmer,  as  an  assignee  of  one  R.  B.  Smith,  against  the  defend- 
ant, as  the  administrator  of  William  H.  Tripp,  deceased,  to  en- 
force a  contract  of  the  following  kind,  to  wit: 

Mowry  W.  Smith,  being  indebted  to  R.  B.  Smith,  and  unable 
to  pay  him  in  money,  proposed  to  convey  to  him  a  farm,  in  So- 
npma  county,  in  payment  of  the  diebt,  or  as  security  therefor. 
This  being  declined,  it  is  agreed  between  Mowry  W.  Smith,  R. 
B.  Smith,  and  W.  H.  Tripp,  that  Mowry  W  Smith  shall  convey 
to  defendant  the  farm  in  Sonoma  county,  in  consideration  of 
which  Tripp  agrees  to  pay  R.  B.  Smith,  the  amount  of  Mowry 
W.  Smith's  note.  A  few  days  after  this  agreement,  R.  B. 
Smith  met  Tripp  in  the  street,  and  asked  him  to  endorse  his 
name  upon  the  note.  Tripp  does  go  and  acknowledge  that 
Mowry  W.  Smith  had  conveyed  to  him  the  Sonoma  ranch,  in 
conformity  with  the  agreement,  and  said  that  he  now  was  to  pay 
the  note. 

This'claim  was  presented  to  the  defendant,  as  administrator, 
and  payment  refused.  The  complaint  contains  no  allegations  of 
demand  upon  M.  W.  Smith,  the  maker  of  the  note,  and  notice 
of  non-payment  to  defendant,  but  states  substantially  the  fore- 
going matter. 

Judgment  was  rendered  for  plaintiff.  Defendant  moved  for  a 
new  trial,  which  being  denied,  he  appealed. 

C.  Temple  Enimety  for  Appellant. 

The  complaint  does  not  allege  a  demand  on  the  maker,  or 
notice  of  dishonor,  to  Tripp,  the  alleged  endorser,  or  to  his  ad- 
ministrator. Nor  did  the  plaintiff  attempt  to  prove  such  de- 
mand and  notice. 

On  the  trial,  the  plaintiff  proposed  to  prove  by  the  parol  tes- 
timony of  R.  B.  Smith,  a  conveyance  of  land  to  Tripp  as  the 
consideration  for  his  endorsement.  To  this  evidence  the  defend- 
ant objected,  because  'the  absence  of  the  deed  of  conveyance  had 
not  been  accounted  for.  But  the  Court  overruled  the 
objection,  (to  *which  ruling  the  defendant  excepted  at  [9G] 
the  time,)  and  admitted  the  evidence. 

The  contract  is  conditional.     Its  legal  meaning  is,  that  the 
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endorser  will  pay,  if  the  moker^  upon  being  demanded,  refuses, 
and  he  has  due  notice  of  such  refusal.  These  are  conditions 
precedent  to  his  liability. 

The  fact  that  he  has  received  a  consideration  does  not  vary 
the  character  of  the  contract. 

The  plaintiff  below  relies  on  this  conveyance  to  excuse  his 
want  of  demand  and  notice.  It  is  the  gist  of  his  recoveiy.  Yet 
how  can  the  Court  ascertain  that  the  alleged  conveyance  was,  in 
point  of  fact,  a  consideration,  without  seeing  the  deed,  or  learn- 
ing its  contents. 

There  may  be  no  paper,  even,  purporting  to  be  a  deed;  or 
it  may  not  be  a  deed,  in  legal  signification.  And  certainly,  if 
there  be  no  deed,  there  is  no  conveyance,  and  if  no  conveyance, 
there  is  no  consideration. 

The  rule  as  to  the  admission  of  secondaiy  evidence  is  imper- 
ative. {McCarin  v.  Beach,  2  Cal.  25;  FowelVs  Heirs  v.  Hendricks, 
3  Cal.  427;  ffensley  v.  Tarpey,  7  Cal.  288.) 

If  it  be  attempted  to  fix  the  defendant's  liability  on  the  prom- 
ise alleged  in  the  complaint,  we  answer  that  this  promise,  if  any 
was  contemporaneous  with  the  endorsement,  and  that  no  rule  is 
better  settled  than  that  antecedent  and  contemporaneous  verbal 
statements  or  promises  relating  to  the  same  subject-matter  are 
merged  in  the  written  contract.     (Chitty  on  Conlsracts,  p.  99.) 

McDougall  db  Sharp,  for  Bespondent. 

Upon  an  examination  of  the  record  in  this  cause,  it  will  be 
seen  that  the  first  point  made  by  appellant  is  based  upon  a  mis- 
apprehension as  to  the  cause  of  action.  It  is  not  a  suit  brought 
upon  an  endorsement  of  Tripp,  but  upon  a  contract  on  the  part 
of  Tripp  to  pay  the  debt  in  tiie  first  instance. 

The  complaint  and  testimony  show  a  primaiy,  direct,  and  un- 
conditionable  liability  from  Tripp  to  Smith,  the  payee-^not  as 
evidence  or  as  guaranty  of  payment  by  the  principal,  but  a  con- 
tract for  consideration,  to  pay  himself. 

The  plaintiff  below  was  not  undertaking  to  prove  the  convey- 
ance of  any  certain  land  by  Mowry  W.  Smith  to  Tripp,  but  a 
contract  by  Tripp  to  pay  the  indebtedness,  and  that  there  was 
a  consideration  therefor.     This  consideration  Tripp  admitted. 

The  deed  was  a  mere  collateral  fact.  It  was  for  B.  B.  Smith 
to  know  or  inquire  into  the  nature  or  value  of  the  conveyance 
made  to  Tripp;  it  was  sufGicient  that  Tripp  was  satisfied.  To 
produce  this  deed  could  not  then  be  the  business  of  B.  B. 
Smith's  assignees. 

If  produced,  it  could  not  have  affected  the  question  of  lia- 
bility, one  way  or  another. 

[97]         *MuBBAY,  C.  J.,  delivered  the  opinion  of  the  Court — 

Tebbt,  J.,  concurring. 

The  record  in  this  case  discloses  the  following  state^of  facts: 

Mowry  W.  Smith,  being  indebted  to  B.  B.  Smith,  executed  his 

promissoiy  note  for  the  sum,  payable  on  demand.     By  an  ar- 
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rangement  entered  into  between  the  parties,  it  was  agreed  that 
Mowry  W.  Smith  should  convey  certain  real  estate  to  Tripp, 
who,  in  consideration  thereof,  was  to  pay  said  note.  Some  time 
after  the  making  and  delivery  of  the  note,  Tripp,  at  the  request 
of  B.  B.  Smith,  the  payee,  wrote  his  name  upon  the  back  of  it, 
by  way  of  memorandum  of  said  agreement,  at  the  same  time  ac- 
knowledging his  liability,  and  the  conveyance  which  had  been 
made  by  the  payor  of  the  note  to  meet  the  same. 

The  appellants  assign  two  grounds  of  error:  %,  That  there  is 
no  allegation  of  presentation  of  the  note  to  the  m^ker,  or  notice 
of  non-payment  to  Tripp.  2.  That  the  Court  erred  in  admit- 
ting parol  evidence  of  the  deed  from  Mowry  W.  Smith  to 
Tripp,  the  absence  of  the  same  not  having  been  satisfactorily 
accounted  for.  Neither  of  these  grounds  are  tenable.  The 
plaintiff  does  not  declare  against  Tripp  as  an  endorser;  he 
counts  upon  the  original  i^eement  between  them,  whereby  he 
became  primarily  and  unconditionally  liable,  and  relies  upon 
the  endorsement  upon  the  note  as  a  memorandum  of  said  agree- 
ment, not  as  a  collateral  liability  or  undertaking,  on  his  part, 
to  pay,  in  the  event  that  the  maker  should  fail  to  do  so.  There 
was  no  error  in  admitting  parol  testimony  of  the  deed.  The 
plaintiff  was  not  attempting  to  establish  a  conveyance  of  lands 
from  Smith  to  Tripp,  but  an  agreement,  on  Tripp's  part,  to  as- 
sume the  note,  the  consideration  of  which  was  a  conveyance, 
which  Tripp  admitted.  If  the  deed  had  been  produced,  it  is 
difficult  to  perceive  how  it  could  have  affected  the  liability  of 
the  defendant,  as  he  had  already  acknowledged  its  sufficiency, 
and  assumed  the  payment  of  the  note  upon  the  strength  of  it. 

Judgment  affirmed. 


PEOPIiE  EX  REL.  BENHAM  v.  WILLIAMS. 

Statdtobt  CoNBTBUonoN,  Appbopbiatioks  FBok  GouviTT  Funds. — The  Act 
Quthorizliig  the  county  recorder  of  Ynba  county  to  be  paid  out  of  the 
county  treasury,  for  certain  specified  services,  contains  no  words  which 
raise  the  presumption  that  he  was  to  be  allowed  a  preference  over  other 
creditors. 

Idem. — ^Every  appropriation,  in  the  contemplation  of  law,  is  to  be  paid  in 
money. 

Ii>BM.--AocBniNO  Ebtxmttk. — ^Though  the  Legislature  can  make  such  dispo- 
sition of  accruing  reyenue  as  it  deems  proper,  a  construction  of  a  stat- 
ute which  would  impair  the  rights  of  third  parties  will  always  be  un- 
willingly adopted,  in  the  absence  of  express  words  to  thai  effect. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

*Benham,  the  relator,  having  transcribed  the  records  [98] 
of  Yuba  county,  in  conformity  with  a  law  passed,  author- 
izing the  same,  and  providing  a  way  of  payment  therefor,  pre- 
sented his  claim  to  the  supervisors,  who  audited  and  allowed  the 
same,  and  directed  the  treasurer  to  pay  the  amount  thereof,  in 
cash.     The  bill  was  duly  presented  to  the  treasurer,  who  re- 
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fused  payment,  on  the  ground  that  the  cash  on  hand  must  be 
applied  to  the  outstanding  warrants,  issued  prior  to  the  claim  of 
relator,  who  thereupon  sued  out  an  alternative  writ  of  manda- 
mus against  the  defendant,  to  show  cause  why  he  should  not 
pay  relator,  and  thereby  comply  with  the  order  of  the  super- 
visors. 

On  the  return  of  the  writ,  it  was  shown  that  the  cash  on  hand 
was  sufficient  to  pay  the  claim  of  the  relator,  collected  from  the 
taxes  of  1856,  but  that  warrants,  drawn  for  the  years  1854  and 
1855,  to  a  much  larger  amount,  were  outstanding,  which  had 
been  registered,  and  payment  refused,  for  want  of  funds,  a  long 
time  previous  to  the  presentment  of  relator^s  claim.  The  Court 
ordered  the  peremptory  writ  to  issue,  from  which  judgment  de- 
fendant appealed. 

Bryan  dc  WUkins^  for  Appellant. 

A  mandamus  will  not  lie  against  a  county  treasurer,  who  re- 
fuses, without  cause,  to  pay  money  ordered  by  a  bo^rd  of  su- 
pervisors to  be  paid,  (this  case,)  as  he  is  liable  to  an  action  at 
law,  by  the  party  aggrieved.  (2  Cow.  444;  6  Hill.  244;  2  Hill. 
45,  46;  Monell's  Pr.  233,  234;  People  ex  rel.  Draper  v.  Noteware^ 
Cal.  Jan.  T.  1857.) 

The  Court,  if  correct  as  to  the  right  to  issue  in  the  cause,  erred 
in  ordering  the  writ  to  issue :  because  there  were  no  moneys  in 
the  treasury,  except  what  belonged  to  the  "general  fund,"  and 
there  were  outstanding  warrants  for  large  amounts  of  money, 
and  largely  more  than  enough  to  cover  the  money  in  the  treas- 
ury, which  had  been  regularly  presented  for  payment,  and  pay- 
ment had  been  regularly  refused,  for  want  of  funds;  and  which 
had  been  duly  registered  according  to  law,  a  long  time  prior  to 
the  issuance  of  the  order  of  the  board  of  supervisor  in  this  cause. 

This  point  has  been  decided  over  and  over  again,  by  this 
Court,  and  the  following  are  a  portion  of  the  decisions,  all  go- 
ing to  show  that,  under  out  statutes,  he  who  is  first  in  registra- 
tion of  his  warrants,  has  the  first  right  to  the  moneys  in  the 
treasury.  {Taylor  v.  Brooks,  5  Cal.  332;  McCaU  v.  Harris,  1856; 
Laforge  v.  Magee,  6  Cal.  650.) 

Stephen  J.  Field,  for  Respondent. 

The  facts  of  the  case  are  briefly  these :  In  April,  1856,  the 
Legislature  passed  an  Act  authorizing  and  requiring  the  re- 
corder of  Yuba  county  to  transcribe  certain  records  of  the 
[99]  county  *into  a  new  set  of  books.  By  the  third  section 
of  this  Act,  it  is  provided  that  the  recorder  shall  receive 
for  his  services,  *'pay  out  of  the  county  treasury  at  the  rate  of 
twenty  cents  per  folio  of  one  hundred  words,  and  he  shall  be  al- 
lowed no  further  compensation  whatever  for  services  under  the 
Act."    (Laws  of  1856,  p.  140,  sees.  1,  3.) 

For  other  services  as  recorder,  in  recording  instruments  and 
for  copies,  he  is  allowed  by  the  general  fee  bill  just  double  the 
sum  allowed  by  this  Act,  being  forty  cents  a  folio.  (See  Fee 
Bill,  Laws  of  1855,  p.  83.) 
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In  pursuance  of  the  requirements  of  the  Act  of  April,  1856, 
the  recorder  proceeded  and  transcribed  the  records  mentioned 
therein,  and  presented  his  bill  for  his  services  to  the  board  of 
supervisors  of  Yuba  county,  on  the  7th  of  February,  1857,  for 
allowance,  and  the  same  was  allowed  as  a  cash  bill,  and  the 
treasurer  was,  by  order  of  the  said  board  of  that  date,  directed 
to  pay  the  sum  of  one  thousand  five  hundred  and  seventy-four 
doUars  and  sixty-five  cents  to  the  relator. 

The  following  facts  were  admitted:  That  the  funds  in  the 
hands  of  the  treasurer  of  the  county  at  the  time  the  relator  de- 
manded payment  of  his  bill,  and  the  issuance  of  the  alternative 
writ,  were  funds  collected  from  the  taxes  of  1856,  under  the 
head  of  general  purposes,  according  to  an  order  of  the  board  of 
supervisors  of  that  year.  That  there  were  outstanding  warrants 
drawn  in  the  years  1854  and  1855  upon  the  general  fund  i»f 
Yuba  county,  amounting  to  several  thousand  dollars,  which  have 
been  regularly  presented  for  payment  and  registered,  and  pay- 
ment refused  for  want  of  funds.  That  the  funds  now  in  the 
treasury,  collected  of  taxes  levied  for  general  purposes  in  the 
year  1856,  are  sufficient  in  amount  to  pay  the  bill  of  the  relator, 
but  not  sufficient  to  pay  the  same  if  the  outstanding  warrants 
aforesaid  are  entitled  to  priority  of  payment.  And  the  question 
before  the  District  Judge  in  the  case  was,  whether  the  said  out- 
standing warrants  are  entitled  to  priority  of  payment  out  of  said 
funds  over  the  bill  of  the  relator. 

The  first  objection  urged  before  the  Elstrict  Judge,  that  this 
was  not  a  proper  case  for  a  writ  of  mandamus,  on  the  ground 
that  the  relator  has  an  adequate  and  sufficient  remedy  by  an 
action  at  law  against  the  treasurer,  and  upon  his  official  bond, 
was  not  well  token.  (See  Pr.  Act,  sees.  466,  467.  See  notes 
to  case  of  Fish  v.  Weatherwax,  2  Johns.  Cas.  217-51.) 

The  Act  of  Aprfl,  1856,  evidently  intended  that  the  relator 
should  be  paid  for  the  required  services  in  cash. 

1.  The  third  section  says:  "For  services  under  this  Act,  the 
recorder  shall  receive  pay  out  of  the  county  treasury  al  the  rate 
of  twenty  cents  per  folio  of  one  hundred  words:  and  he 
shall  be  *allowed  no  further  compensation  whatever  for    [100] 
services  under  this  Act." 

**  Pay  "  out  of  tbe  treasury,  means  money  out  of  the  treasury. 
In  statutes,  payment  refers  to  money,  for  nothing  but  money 
can  "pay." 

2.  The  Legislature  undoubtedly  intended,  from  the  limited 
compensation  allowed,  that  such  compensation  should  be  in 
C5ash.  Copyists  receive  twenty  and  twenty-five  cents  a  folio,  the 
amount  allowed  by  this  Act,  and  this  amount  is  just  one  half  the 
amount  allowed  the  recorder  by  the  general  fee  bill  for  record- 
mg  or  copying  papers. 

The  supervisors  of  Yuba  county  took  this  view  also,  for  they 
allowed  tfie  bill  rendered  as  a  cash  bill. 
Under  the  Consijcution,  the  Legislature  can  make  such  appro- 
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priation  of  the  future  revenues  of  the  county  as  in  its  discretion 
may  seem  proper.     (McDonald  v.  Griswold,  4  Cal.  352.) 

By  the  Act  concerning  the  records  of  Yuba  County,  passed 
April  19,  1856,  the  relator  was  required  to  transcribe  certain 
records,  and  for  his  services  the  Act  provides  that  he  ''shall  re- 
ceive pay  oiit  of  the  county  treasury." 

I  think  it  is  clear  that  the  Legislature  has  appropriated,  or 
directed  the  county  treasurer  to  apply,  which  is  the  same  thing, 
so  much  of  the  money  collected  from  taxes  of  the  county  for  the 
year  1856,  and  placed  in  the  treasury,  as  may  be  necessary  for 
the  payment  of  the  services  of  the  relator,  which  are  exacted  by 
its  legislation. 

Murray,  0.  J.,  delivered  the  opinion  of  the  Court — Burnett, 
J.,  concurring. 

This  appeal  is  prosecuted  from  an  order  of  the  Court  below, 
granting  a  mandamu8  to  compel  the  treasurer  of  Yuba  county  to 
pay  an  account  allowed  by  the  supervisors  in  favor  of  the  county 
recorder. 

In  1856,  the  Legislature  passed  an  Act  requiring  the  recorder 
of  Yuba  county  to  transcribe  certain  records  of  the  county.  The 
third  section  of  the  Act  provides  that  the  recorder  shall  receive  for 
his  services,  "pay  out  of  the  treasury,  at  the  rate  of  twenty  cents 
per  folio  of  one  hundred  words,  and  he  shall  be  allowed  no  fur- 
ther compensation  whatever,  for  services  iinder  the  Act." 

The  principal  question  involved  is,  whether  outstanding  war- 
rants, drawn  on  the  treasury  in  1854  and  1855  are  entitled  to  pref- 
erence, or  priority  of  payment,  out  of  the  revenues  of  1856,  over  the 
account  of  the  relator.  The  counsel  for  the  relator  contends,  that 
inasmuch  as  the  compensation  allowed  by  the  Act  for  this  special 
service,  is  not  more  than  ooe  half  of  that  which  is  allowed  by  law 
for  similar  services,  the  inference  naturally  arises  that  the 
[101]  Legislature  intended  the  amount  should  l>e  paid  *in  cash, 
and  that  the  Act  amounts  to  a  special  appropriation,  which 
takes  precedence  of  all  other  demands  upon  the  treasury. 

It  has  been  repeatedly  decided  by  this  Court,  that  the  Legis- 
lature may  make  such  disposition  of  county  revenues,  as  it  may 
deem  proper.  While  we  have  acknowledged  the  power,  we  have 
at  the  same  time  expressed  our  unwillingness  to  give  such  a  con- 
struction to  legislative  Acts  as  would  serve  to  impair  the  rights 
of  third  parties,  unless  express  words  were  employed  which  ir- 
resistibly warranted  the  conclusion. 

In  the  present  case,  there  are  no  words  in  the  Act  which  tend 
to  raise  the  presumption  that  the  Legislature  designed  to  post- 
pone the  other  creditors  of  the  county  until  the  account  of  the 
relator  was  paid.  Every  appropriation,  is,  in  contemplation  of 
law,  to  be  paid  in  money,  and  the  only  inference  to  be  drawn 
from  the  fact,  that  the  Legislature '  specified  as  a  compensation 
a  sum  less  than  what  was  usually  allowed  for  such  services,  is, 
that  they  supposed  the  amount  would  be  a  sufficielit  compensa- 
tion for  the  particular  service  required; 

Judgment  reversed. 
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GAEWOOD  V.  SIMPSON. 

^  Nbootiablb  iNSTBtTMENT,  WHAT  18. — A  draft  or  order  by  A.  on  B.,  to  pay 

C,  or  order,  the  balance  due  A.  by  B.,  is  not  a  negotiable  security,  not 
being  for  any  fixed  sum,  but  if  endorsed  by  B.,  * 'balance  due,  one  thou- 
sand two  hundred  and  ninety-three  dollars  and  seventy-fiye  cents,"  over 
his  signature,  it  becomes  a  promise  by  B.  to  pay  C,  or  his  order,  that 
sum,  and  is  negotiable. 

Idem. — Liability  of  Neootiatob. — ^Where,  in  such  a  case,  B.  was  gamisheed 
in  a  suit  against  G.  the  day  before  he  had  made  the  endorsement,  but 
failed  to  inform  C.  thereof,  and  0.,  for  a  valuable  consideration,  sold 
the  order,  as  endorsed,  to  D.,  an  innocent  purchaser:  Held,  that  B.,  hav- 
ing made  the  order  negotiable,  and  put  the  same  in  circulation,  is  es- 
topped from  setting  up  against  it,  any  anteoedeAt  matter,  and  is  liable  to 

D.  for  the  full  amount  thereof. 

Idem. — ^Endobsbment  bt  Pabtneb. — And  where  the  order  was  on  a  firm,  and 
such  an  endorsement  was  made  by  one  of  the  firm,  it  operated  as  a  re- 
lease of  the  firm,  by  the  holder,  and  as  an  acceptance  oy  the  partner 
endorsing. 

>  FiNDiNos  not  Rbviewablb,  except  on  Motion  fob  New  Tbial.— The  party 
in  whose  favor  a  judgment  is  rendered  on  a  special  verdict,  must  move 
for  a  new  trial  if  he  is  not  satisfied  with  the  verdict,  as  the  latter  must 
otherwise  be  conclusive  upon  the  facts  in  the  appellate  Court. 

Aooeptancb,  what  does  not  Constitute. — Per  Murray,  0,  J.,  dissenting. — 
Such  an  endorsement  does  not  constitute  an  acceptance,  under  the  cir- 
cumstances, but  tonly  a  memorandum  of  the  amount  due  the  drawer  of 
the  order. 

Appeal  from  the  District  Court  of  the  Twelfth  -Judicial-Dis- 
trict Court,  County  of  San  Francisco. 

Messrs.  Carsen  &  Yance  drew  their  order  upon  Messrs.  Simp- 
son &  Jackson. 

"Messrs.  Simpson  &  Jackson,  please  pay  the  balance 
due  on  *the  bark  New  World's  cargo,  to  Edwin  Tomlin-    [102] 
son,  or  order,  and  this  shall  be  your  receipt. 

**  Cabsen  &  Vance. 

•'  EuBEKA,  March  5,  1856." 

On  the  15th  day  of  April,  1856,  Tomlinson  presented  the 
order  to  Simpson,  one^  of  the  firm  of  S.  &  J.,  who  made  this  en- 
dorsement upon  it: 

**  San  Pbancisco,  April  15,  1856. 
**  Balance  due  on  the  cargo  named  in  this  order,  twelve  hun- 
dred and  ninety-three  dolhra  and  seventy-five  cents. 

*' A.  M.  Simpson." 

On  the  sanre  day,  Tomlinson  assigned  the  order  to  the  plaint- 
iff, for  a  valuable  consideration.  On  the  14th  day  of  Apnl,  one 
day  before  the  presentation  of  the  order,  the  amount  due  to 
Tomlinson  was  gamisheed  by  MUls  &  Vaatine,  in  the  hands  of 
Simpson  <&  Jackson.  There  was  no  evidence  to  show  that 
Simpson,  at  the  time  he  made  the  endorsement,  informed  Tom- 
linson of  the  garnishment,  or  that  plaintiff  had  any  knowledge 

1.    Cited  Palmer  y.  Andrews,  McAll,  492. 

a.    Cited  AUm  y.  Fennon,  27  Gal,  G9;  Whitmorer,  Shrintrkk, 
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of  it,  at  the  time  he  purchased  the  order.  Payment  of  the  sum 
mentioned  in  the  order  was  duly  demanded  by  plain  tiflF,  and 
refused  by  defendant,  and  suit  was  then  brought  by  plain tiflf  to 
enforce  it.  The  complaint  contains  a  simple  statement  of  the 
facts,  setting  out  the  order  and  endorsement  in  full.  Judgment 
was  given  for  the  defendant,  and  the  plaintiff  appealed  to  this 
Court. 

(7.  Burbank,  for  Appellants. 

Simpson  accepted  the  order.  A  blank  endorsement  of  the 
drawee  on  an  order  is  an  absolute  acceptance  of  the  order.  (9 
Mass.  57,  Woodbury  Storer  v.  Crawford ,  Logan,  el  ah.) 

An  acceptance  may  be  in  writing  or  by  parol.  (3  Kent's  Com. 
100;  2  Greenl.  Ev.  161.) 

The  drawee's  name  alone  on  any  part  of  the  bil},  is  a  sufficient 
acceptance.     (By leg  on  Bill  of  Ex.  164.^ 

Simpson  having  accepted  the  order,  m  his  own  name,  cannot 
now  say  that  it  is  not  his  acceptance,  although  the  order  was  di- 
rected to  Simpson  &  Jackson. 

When  a  bill  is  drawn  upon  several  individuals  and  accepted 
by  one  only,  the  acceptance  is  good  against  the  one  who  ac- 
cepts.    (3  Kent'  Com.  85,  in  note.) 

The  general  rule  is,  that  if  a  bill  be  drawn  upon  or  endorsed 

in  the  name  of  A.,  and  the  partnership  firm  is  that  of  A.  and  B., 

then,  although  the  contract,  in  respect  of  which  the  bill  is 

given,  may  in  fact  be  a  joint  contract,  still  the  firm  will 

[103]    not  be  liable  on  *the  bill,  because  the  bill,  on  the  face  of 

it,  imports  a  several  contract. 

In  this  case,  the  names  of  the  other  partners  cannot  be  sup- 
plied by  intendment.     (Collyer  on  Partnership,  376.) 

A  defendant  cannot  plead  to  the  merits,  and  put  the  plaintiff  to 
the  trouble  and  delay  of  a  trial,  and  then  set  up  a  plea  not  founded 
in  the  merits  of  the  case.     (Collyer  on  Partnership,  p.  630.) 

When  the  drawee  accepted  the  bill,  and  fixed  the  amount  in 
money,  which  he  undertook  and  promised  to  pay  to  the  payee  or 
endorsee,  the  bill  became  negotiable  paper. 

The  drawing  of  the  bill,  the  presenting  of  it  for  acceptance, 
the  fixing  the  amount,  one  thousand  two  hundred  and  ninety- 
three  dollars  and  seventy-five  cents,  upon  the  bill,  and  the  ac- 
cepting for  that  amount,  and  the  transfer  of  the  bill  by  the 
payee  to  the  endorsee,  Garwood,  was  all  done  in  good  faith,  and 
now,  when  Garwood  calls  for  the  money,  it  is  unjust,  as  well  as 
too  late,  for  Simpson  to  attempt  to  avoid  the  payment. 

When  Simpson  fixed  the  amount,  one  thousand  two  hundred 
and  ninety-three  dollars  and  seventy-five  cents,  as  being  the 
amount  drawn  for,  he  promised  to  pay  that  amount.  The 
drawee  received  the  acceptance  for  that  amount,  and  Garwood, 
the  endorsee,  having  j)aid  the  money  to  Tomlinson,  relies  upon 
the  acceptance,  and  has  the  right  to  recover  that  amount. 

E.  B,  Mastick,  for  Respondents. 

The  instrument  in  question  is  not  negotiable:  it  is  not  a 
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draft,  or  bill  of  exchange,  and  a  recovery  cannot  be  had  on  it 
as  such. 

**  An  order  drawn  for  a  particular  fund,  will  operate  as  an  as- 
signment of  the  fund,  but  it  will  not  be  negotiable,  and  is  not  a 
bfll  of  exchange."    (Copperthwaite  y.  Sheffield,  1  Sand.  416.) 

A  note  payable  on  a  contingency,  or  out  of  a  particular  fund, 
is  not  negotiable.  {Coate  v.  Buck,  7  Met.  589;  Cushman  v. 
Haynes,  20  Pick.  132;  Bske  v.  HiU,  22  Pick.  83;  Atkinson  v. 
Mmiks,  1  Cow.  69,  107.) 

The  paper  not  being  negotiable,  the  rules  governing  com- 
mercial paper  are  not  applicable,  and  the  writing  on  the  back 
cannot  be  construed  into  a  contract  different  from  what  it 
clearly  purports;  that  is  to  say  a  mere  acknowledgment  by 
Simpson,  one  member  of  the  fiim,  that  such  a  balance  was 
due  on  the  cargo,  not  to  Tomlinson,  or  any  other  person  in 
particular. 

It  is  clearly  not  an  agreement  by  Simpson  to  pay  that  sum  to 
anybody,  but  an  admission  that  there  was  in  the  hands  of  Simp- 
son &  Jackson  such  a  balance  remaining  unpaid  to  Oarsen  & 
Vance. 

If  it  could  be  construed  into  a  contract,  on  paper  not  nego- 
tiable, and  he  be  made  liable,  he  would  only  be  liable 
for  the  fund  actu-*ally  in  his  hands,  and  the  plaintiff   [104] 
must  aver  and  prove  the  amount.     {Atkinson  v.  Manks,  1 
Cow.  691,  707.) 

He  does  not  acknowledge  that  he  had  anything  in  his  hands. 
Nor  is  there  any  evidence  showing  that  he  had.  Nor  is  there 
anything  in  the  statute  declaring  that  a  person  may  be  charged 
as  acceptor,  by  merely  writing  his  name  on  paper  not  nego- 
tiable. 

The  proceeds  of  the  cargo  having  been  transferred  to  Tomlin- 
son, was  subject  to  the  attachment  of  the  intervenors,  and  they, 
having  attached  .the  same  and  recovered  judgment  before  the 
endorsement  to  the  plaintiff,  were  intitled  to  such  proceeds. 

The  instrument  not  being  negotiable,  the  plaintiff  took  it 
subject  to  any  Hens  or  claims  that  attached  while  in  the  hands 
of  Tomlinson;  and  he  occupies  the  same  position  Tomlinson 
would  if  he  was  the  plaintiff  prosecuting  the  action.  (Cham" 
berlain  v.  Day,  3  Cow.  353;  Fahneslock  v.  Schoyer,  9  Watts,  102; 
17  Ves.  Jr.  245;  WiUis  v.  T^varnbly,  13  Mass.  204.) 

If  it  was  not  a  bill  of  exchange  on  its  creation,  it  could  not 
become  so  afterwards,  so  as  to  predicate  an  action  on  it  against 
an  acceptor,  or  to  charge  him  as  such.  (Kingston  v.  Long,  26 
Com.  Law,  abbreviated,  193;  Banbviry  v.  Lissett,  Stra.  1211; 
Chitty,  J.,  310;  Uaydock  v.  Ltfnch,  Lord  Ray.  1563;  Dawks  v. 
Lord  De  Loraine,  2  Wils.  207;  Chitty  on  Bills,  11  American 
edition,  144.) 

BuBNETT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Terry,  J.,  concurring. 

The  first  question  arising  under  the  state  of  facts  in  this  case, 
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is,  whether  the  order  was  a  negotiable  instrument  at  the  time  it 
was  executed  by  Garsen  &  Vance.  It  is  objected  that  it  was  not 
a  bill  of  exchange,  because  there  was  no  sum  certain  stated,  and 
it  was  payable  out  of  a  particular  fund,  and  not  generally. 

It  is  well  settled  by  aU  the  authorities,  that  the  first  and  prin- 
cipal requisite  of  a  bill  of  exchange,  is,  that  it  must  be  for  the 
payment  of  money  only,  and  for  a  named  sum  certain.  (Chitty 
on  Bills,  132,  133.)  And  it  would  seem  clear  in  this  case,  that 
although  the  order  was  drawn  payable  to  Tomlinson  or  order, 
still,  before  he  presented  it  for  acceptance,  he  could  not  have 
transferred  it  as  a  negotiable  instrument.  If  it  had  been  a  bill 
of  exchange,  then,  upon  presentation  and  refusal  to  accept,  a 
protest  and  notice  would  have  been  necessary  to  fix  the  liability 
of  the  drawers. 

It  is  true  that  a  promissory  note,  or  a  bill  of  exchange,  will 
be  good  when  a  blank  is  left  for  the  sum,  and  that  blank  is  filled 
up  by  the  party  to  whom  it  is  given.  But  this  order  is  a  very 
different  instrument.  Here  the  holder  was  not  authorized,  be- 
fore negotiation,  to  state  the  sum  for  which  the  bill  was  drawn. 
This  was  not  left  discretionary  with  him,  and  yet  it  was 
[105]  not  set-*tled  by  the  order  itself.  When  a  bill  is  executed 
and  delivered  by  the  drawer  with  a  blank  left  for  the 
sum,  or  time  when  payable,  tliese  matters  are  not  certain,  but 
the  power  to  make  tiiem  certain,  is  given  to  the  holder.  In  this 
case,  Tomlinson  could  not  assign  the  order  before  it  was  ac- 
cepted, and  the  sum  ascertained.  (4  Doug.  9;  26  Eng.  C.  L. 
193;  22  Pick.  83.)  The  legal  effect  of  this  order  was  an  assign- 
ment of  the  particular  fund  mentioned  to  Tomlinson.  (5  Paige, 
632;  6  Barb.  182.) 

But  conceding  that  the  order  was  not  negotiable  when  drawn, 
was  the  conduct  of  the  defendant  such  as  to  make  a  transfer  of 
the  instrument  by  Tomlinson  to  an  innocent  purchaser,  without 
notice,  binding  upon  the  defendant  ? 

The  legal  effect  of  the  order  being  an  assignment  by  Carsen 
&  Vance  of  the  particular  fund  to  Tomlinson,  the  moment  the 
order  was  accepted,  and  a  certain  sum  was  endorsed  upon  the 
order,  that  moment  the  debt  became  one  from  Simpson  to  Tom- 
linson, and  the  condition  of  Carsen  &  VaUce,  in  respect  to  Tom- 
linson, was  the  same  as  if  Simpson  &  Jackson  had  actually  paid 
over  the  money  to  Tomlinson.  Carsen  &  Vance  had,  doubtless, 
drawn  this  order  in  favor  of  Tomlinson,  either  as  a  conditional 
payment,  or  loan,  and  when  Tomlinson  accepted  the  endorse- 
ment of  Simpson,  in  lieu  of  the  money,  he  necessarily  released 
Carsen  &  Vance  from  any  obligation  to  xiim.  The  debt  then  be- 
came a  debt  for  a  sum  certain,  due  from  Simpson  to  Tomlinson, 
or  order  payable  on  demand.  The  legal  effects  of  the  endorse- 
ment of  Simpson  upon  the  order,  was  to  incorporate  the  terms 
of  the  order  with  the  endorsemeiA,  and  upon  the  delivery  of 
both  to  TomHnson,  the  instrument  became  a  direct  and  original 
undertaking  on  the  part  of  Simpson  to  pay  to  Tomlinson,  or 
order,  the  sum  of  money  stated. 
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It  must  be  conceded  that  had  no  process  of  garnishment  been 
served,  the  assignment  to  plaintiff  would  have  been  good,  and  he 
would  have  been  able,  under  our  statute,  to  maintain  a  suit  in 
his  own  name.  And  if  assignable  at  all,  then  an  innocent  holder 
had  the  right  to  take  it  for  what  it  purported  to  be.  By  the  en- 
dorsement, the  amount  stated  was  then  admitted  to  be  due  to 
Tomlinson;  and  having  put  this  paper  in  circulation,  the  defend- 
ant Simpson  is  estopped  from  setting  up  any  antecedent  matter. 
Suppose  Simpson  had  actually  paid  the  money  to  Tomlinson, 
and  then  returned  him  this  order  thus  endorsed,  and  Tomlinson 
had  afterwards  on  the  same  day,  sold  it  to  an  innocent  purchaser 
for  value,  would  not  Simpson  have  been  liable  to  the  holder  ? 
If  Simpson  intended  to  secure  himself  from  liability  to  third 
parties,  he  should  have  stated  the  fact  in  the  endorsement,  that 
the  debt  had  been  gamisheed.  But  no  one  loooking  at  the  order 
and  endorsement  would  ever  suppose  that  such  a  thing  had  oc- 
curred. The  endorsement  contained  nothing  to  put  the  pur- 
chaser even  upon  inquiry.  Upon  the  face  of  the  order 
and  endorsement  *there  wad  due  at  the  time  stated,  a  cer-  [106] 
tain  sum  which  was  admitted  to  be  payable  tO  Tomlinson 
or  order,  on  demand.  Having  made  this  admission,  and  a  third 
party  having  acted  upon  it,  the  defendant  cannot  be  permitted 
to  say  that  this  sum  was  not  then  due  to  Tomlinson,  but  was 
due  to  his  creditors. 

The  cases,  cited  by  the  learned  counsel  for  the  respondent, 
differ  in  their  circumstances  from  the  present  case.  In  the  case 
of  Flske  V.  Witt,  principal,  and  Moore,  trustee,  22  Pick.  83,  cer- 
tain negotiable  notes  had  been  placed  in  the  hands  of  Moore  for 
collection,  for  which  Moore  gave  an  accountable  receipt,  prom- 
ising to  account  for  the  proceeds  to  Witt  or  bearer.  Moore  col- 
lected a  portiom  of  the  notes,  when  a  trustee  process  was  served 
upon  him,  and  afterwards  his  receipt  was  presented  by  a  third 
party,  who  claimed  to  be  the  bearer.  It  was  held  that  the  re- 
ceipt was  not  a  negotiable  secxuity,  because  not  a  promise  to 
pay  a  sum  certain.  In  this  case,  the  bearer  had  taken  the  're- 
ceipt vnthout  any  endorsement  by  the  trustee,  stating  the  sum 
due.    (22  Pick.  p.  83.) 

Another  case  referred  to  by  the  counsel  of  respondent,  is  that 
of  Cushman  v.  Haynes,  principal,  and  Alien  and  others,  trustees, 
20  Pick.  132.  The  language  of  the  Chief  Justice,  in  delivering 
the  opinion  of  the  Court,  would  seem  to  sustain  the  view  we 
have  taken,  though  it  must  be  conceded  that  the  circumstances 
of  the  case  itself  were  quite  different  from  those  of  the  case  now 
under  consideration.  Haynes  had  consigned  to  the  trustees  cer- 
tain goods  to  be  sold  on  commission,  and  at  the  same  time  drew 
an  order  on  them,  payable  to  his  order  in  thirty  days,  for  the 
sum  of  one  thousand  dollars,  on  what  might  be  due,  after  de- 
ducting all  advances  and  expenses,  which  order  was  accepted  by 
them.  After  this  acceptance,  and  before  the  goods  were  sold, 
the  trustees  were  summoned  in  a  process  of  foreign  attachment, 
and  it  was  held  that  the  accepted  order  was  not  a  negotiable  se- 
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curity,  and  that  the  order  and  acceptance  could  not  operate  as 
an  assignment,  not  being  made  to  a  third  person.  In  this  case, 
the  accepted  order  had  not  been  assigned  to  a  third  person,  and 
was  for  no  definite  amount,  even  after  acceptance.  The  ac- 
ceptance specified  no  certain  sum,  and  the  Chief  Justice  said: 
''But  we  are  of  opinion  that  the  acceptance,  not  being  for  a 
sum  certain,  but  for  an  uncertain  amount — to  wit,  the  balance  of 
the  proceeds  of  goods  not  then  sold — ^was  not  negotiable."  "It 
not  being  a  negotiable  security,  the  trustees  would  not  be  liable 
to  an  action  upon  it  by  an  endorsee,  and  it  did  not  amount  to 
payment  or  an  advance."  If  the  acceptance  had  been  for  a  sum 
certain,  it  is  apprehended  the  decision  of  the  Court  would  have 
been  different. 

For  these  reasons,  it  is  my  opinion  that  the  judgment  of  the 
Court  below  should  bo  reversed,  and  judgment  rendered  in  that 
Court  for  plaintiff. 

[107]  *MuERAY,  C.  J. — ^I  am  compelled  to  dissent  from  the 
opinion  of  my  brethren  in  this  case,  because  I  think  that 
the  certificate  made  by  Simpson  of  the  amount  due  upon  the 
order  sued  on,  was  not  intended  by  him  as  an  acceptance  of  the 
order,  but  merely  as  a  statement  of  the  amount  due,  on  account 
of  Carsen  &  Vance. 

The  mctfiey  had  been  gamisheed'in  the  hands  of  Simpson  & 
Jackson,  in  a  suit  against  Tomlinson,  the  holder  of  the  order, 
before  it  had  been  presented  for  payment  or  acceptance;  and  the 
endorsement  might  be,  and  doubtless  was,  made  for  the  purpose 
of  informing  Toinlinson  of  the  amount  due,  without  any  inten- 
tion, upon  ihe  part  of  the  defendants,  to  become  legally  liable 
therefor.  There  is  nothing  in  the  endorsement  winch  would 
warrant  the  Court  in-presuming  that  the  defendants  intended, 
unconditionally,  to  accept  the  order.  In  fact,  when  we  take 
into  consideration  that  the  money  had  been  previously  gar- 
nisheed  in  the  hands  of  the  defendants,  of  which  fact  Tomlin- 
son was  doubtless  informed,  and  that  the  defendant,  Simpson, 
in  making  said  endorsement  upon  the  order,  has  carefully  ab- 
stained from  the  use  of  any  words  which  would  tend  to  show  an 
acceptance  on  his  -pari,  we  are  led  to  the  conclusion  that  the 
endorsement  was  only  intended  as  a  memorandum  of  the 
amount  due  upon  the  account,  and  not  as  an  acceptance  of  the 
order. 

The  majority  of  the  Court,  in  deciding  this  case,  have  passed 
upon  several  intricate  questions  of  commercial  law,  which  I  do 
not  think  involved,  and  therefore  express  no  opinion  upon  the 
conclusions  to  which  my  brethren  have  arrived. 

A  rehearing  being  asked  for,  Bubnett,  J.,  delivered  the  opin- 
ion of  the  Court,  Tbbey,  J.,  concurring. 

This  case  was  decided  at  the  last  April  Term  of  this  Court, 
when  the  judgment  of  the  Court  below  was  reversed,  and  that 
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Court  directed  to  render  judgment  for  the  plaintiff.  The  de- 
fendant now  asks  this  Court  to  sd  modify  the  judgment,  as  to 
allow  a  new  trial  in  the  Court  below.  The  facts  steted  in  the 
petition  of  defendant,  and  verified  by  the  affidavit  of  his  counsel, 
renders  it  proper  we  should  state  the  grounds  upon  which  we 
are  compelled  to  deny  the  application. 

In  the  opinion  delivered  the  plaintiff  was  considered  as  the 
innocent  purchaser  of  the  accepted  order  for  value,  and  our  de- 
cision was  based  upon  that  ground.  The  learned  counsel  for 
the  defendant  insists,  that  we  were  mistaken  in  this  view,  as  no 
evidence  was  preserved  in  the  record,  and  the  entire  case,  so  far 
as  the  facts  were  concerned,  rested  upon  the  special  verdict  of 
the  jury. 

In  the  answer  of  defendant,  it  was  alleged,  "  that  at  the  time 
of  the  alleged  endorsement  and  transfer  to  the  said  plaintiff,  he, 
the  said  plaintiff,  had  full  knowledge  of  the  aforesaid 
judgment,  *execution,  and  levy,  and  the  refusal  of  this  [108] 
defendant  to  accept  the  said  order  or  bill  of  exchange." 
All  the  issues  raised  by  the  pleadings  were  submitted  to  the 
jury,  and  the  jury,  among  other  thmgs,  found  that  "Tomlin- 
Bon  afterwards,  and  on  the  said  15th  day  of  April,  for  a  valu- 
able consideration,  endorsed  and  delivered  said  order  to  plaint- 
iff." 

The  aUegation  by  defendant,  that  the  plaintiff,  at  the  time  of 
the  endorsement,  had  full  knowledge  of  the  circumstances  un- 
der which  the  acceptance  was  made,  was  an  affirmative  aver- 
ment on  the  part  of  the  defendant,  which  he  was  bound  to 
prove.  The  finding  of  the  jury  does  not  sustain  this  affirmative 
allegation,  but,  on  the  contrary,  substantially  negatives  such 
an  idea.  When  the  jury  found  that  the  plaintiff  was  a  pur- 
chaser for  value,  they  found,  prima  fcvcie,  that  he  was  an  in- 
nocent purchaser,  and  there  was  nothing  in  the  finding  to  rebut 
this  presumption.  There  was  no  motion  made  to  set  aside  the 
verdict  of  the  jury,  and  for  a  new  trial.  The  plaintiff  moved 
for  judgment  upon  the  verdict;  the  Court  gave  judgment  against 
him,  and  he  appealed. 

The  only  question  presented  for  the  determination  of  this 
Court,  was  the  action  of  the  Court  below  in  rendering  judgment 
against  the  plaintiff  upon  the  facts,  as  found  by  the  jury.  This 
Court  could  not  review  the  facts  of  the  case,  as  no  motion  was 
made  for  a  new  trial.  (Dewey  v.  Bovmian,  April  T.  1857.^  And 
as  the  record  disclosed  no  error  in  the  Court  below  in  rejecting 
proper,  or  in  admitting  improper  testimony,  and  as  no  new 
trial  was  demanded  by  either  party,  this  CoiuH:  could  not  order 
a  re-examination  of  the  issues  of  fact.  All  this  Court  could  do, 
under  the  state  of  case  disclosed  by  the  record,  was  either  to 
affirm  or  reverse  the  decision  of  the  Court  below,  and  order  a 
final  judgment  upon  the  verdict  of  the  jury. 

The  defendant  states,  in  his  petition,  that  on  the  trial,  he 
offered  to  prove  full  knowledge  on  the  part  of  the  plaintiff,  at 
the  time  of  the  endorsement  of  the  paper  to  him,  of  all  the  cir- 
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comstances  under  which  the  acceptance  was  made;  that  the  evi- 
dence was  rejected  by  the  Court,  and  exception  duly  taken  by 
the  defendant,  but  that  no  statement  of  the  evidence  offered  or 
given  by  the  defendant  was  prepared,  for  the  reason  that  judg- 
ment was  rendered  in  his  favor. 

If  the  verdict  was  unjust  to  the  defendant  in  not  finding  the 
true  state  of  facts,  he  should  have  made  his  motion  for  a  new 
trial,  alleging  the  true  grounds  upon  which  the  motion  was 
made.  It  is  the  duty  of  parties  to  take  their  objections  at  the 
proper  time,  and  in  the  proper  order.  The  defendant  having 
made  no  objection  to  the  verdict,  and  having  rested  his  case 
upon  the  facts  as  found  by  the  jury,  it  is  now  too  late  to  ask  for 
a  new  trial.  He  should  have  made  his  motion  for  a  new  trial  in 
the  Court  below,  and  if  overruled,  should  have  excepted  and 
made  a  proper  statement  of  the  case.  Had  he  done  so, 
[109]  the  ap-*peal  by  the  plaintiff  would  have  brought  up  the 
whole  record,  and  this  Court,  in  reversing  the  case,  could 
have  ordered  a  new  trial.  {Dred  Scott  v.  Sanford;  United  States 
V.  Smith,  11  Wheat.  172.)  But  there  is  nothing  in  the  record 
to  show  that  the  Court  rejected  proper  testimony,  or  that  the 
verdict  of  the  jury  was  contrary  to  the  evidence,  and  this  Court 
cannot  look  beyond  the  record.  Parties  should  be  careful  to 
see  that  the  record  contains  all  the  facts  of  the  case.  If  they 
submit  to  a. partial  statement  of  facts,  this  Court  can  afford 
them  no  reliei. 

Motion  denied. 

MuBRAT,  C.  J. — I  am  compelled  to  dissent  from  the  foregoing 
opinion,  for  the  same  reasons  that  I  dissented  from  the  original 
opinion;  being  fully  satisfied  that  the  facts  did  not  warrant  the 
plaintiff's  recovery. 


VISHER  V.  WEBSTEB, 

1  FD0MIB90BT  NoTE  Dbawn  IN  Blakz. — Where  the  note  is  given  with  the 
rate  of  interest  in  blank,  and  the  holder  inserts  therein  a  sum  for  inter- 
est without  the  knowledge  or  consent  of  the  maker,  it  does  not  become 
thereby  void. 

^  Idsm. — FnxiNQ  BtjASK, — ^To  fill  a  blank  in  a  note  is  not  an  alteration  there- 
of, within  the  meaning  of  the  rule. 

EvmENCB — Declabations  or  Vbndob. — The  declarations  and  acts  of  a  ven- 
dor before  sale,  are  competent  testimony  to  show  a  fraudulent  intent  on 
his  part,  in  a  suit  to  impeach  the  sale  on  the  ground  of  fraud. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  San  Joaquin. 

This  was  an  action  against  the  defendant  Webster,  as  sheriff 
of  San  Joaquin  county,  to  recover  damages  for  an  alleged  un- 
lawful seizure  of  certain  personal  property,  which  the  plaintiff 
claimed  by  purchase  from  one  Hiram  Dennis.    The  sheriff  justi- 

I.  Doubted.  HoImu  t.  Truinpcr,  22  Midu  480. 
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fied  the  taking  by  setting  forth  that  the  property  attached  be- 
longed to  Dennis,  and  tlmt  the  sale  to  plaintiff  was  fraudulent 
and  void,  and  that  A.  N.  Fisher  &  Co.,  as  creditors  of  Dennis, 
had  placed  in  his  hands  attachment  process,  by  virtue  of  which 
he  had  levied  upon  the  property.  On  the  trial  of  the  cause,  de- 
fendant introduced  in  evidence  a  copy  of  the  record  in  the 
attachment  suit,  and  a  note,  as  the  basis  of  said  suit,  which 
read  as  follows: 

$708  17.  Stockton,  January  22,  1855. 

One  day  after  date,  we,  jointly  and  severally,  promise  to  pay 
Messrs.  A.  N.  Fisher  &  Co.,  or  order,  the  sum  of  seven  hun- 
dred and  eight  17-100  dollars,  for  value  received,  with  interest 
monthly  at  the  rate  of  five  per  centum  per  month,  until  final 
payment.  Benjamin  G.  Wsm. 

Htham  Dennis. 

♦The  evidence  showed  that  the  note  was  delivered  by  [HO] 
the  makers  thereof,  with  the  rate  of  interest  in  blank, 
and  that  while  in  the  possession  of  the  holders,  the  blank  had 
been  filled  by  the  insertion  of  the  word  "  five."  Hiram  Dennis 
having  been  called  as  a  witness  for  plaintiff;  on  his  cross-exami- 
nation, counsel  for  the  defense  asked  him  the  following  ques- 
tion, to  which  plaintiff  objected,  and  the  Court  sustained  the 
objection,  under  the  exception  of  defendant: 

"  Did  you  not,  about  the  latter  part  of  February  or  March, 
1855,  state  to  Robert  Weir  that  you  had  fixed  your  property  so 
that  your  creditors  coidd  not  get  it  ?" 

Defendant  then  called  Bobert  Weir,  and  asked  him  if  he  had 
not  had  a  conversation  with  Hiram  Dennis,  in  which  Dennis 
had  stated  that  he  had  fixed  his  property  so  that  his  creditors 
could  not  get  it  ?  The  Court  refused  to  permit  the  witness  to 
answer,  and  defendant  excepted. 

The  Court,  among  others,  gave  the  following  instructions  to 
the  jury,  under  the  exceptions  of  defendant's  counsel: 

"If  the  jury  believe,  from  the  evidence,  that  the  note  on 
which  said  judgment  was  obtained  bore  no  rate  of  interest  at 
the  time  it  was  signed  by  Dennis,  and  delivered  to  the  holders, 
but  that  it  was  c^terward  filled  up  with  the  word  '  ^yb/  so  as  to 
make  it  draw  interest  at  five  per  cent,  per  month,  and  that  such 
alteration  was  made  without  the  knowledge  or  consent  of  Den- 
nis, that  said  alteration  vitiated  the  note,  and  rendered  it  in- 
competent evidence,  to  show  that  Fisher  &  Co.  were  creditors  of 
Dennis." 

Judgment  for  plaintiff.    Defendant  appealed. 

Baine  d;  Bouldin,  for  Appellant. 

The  exclusion  of  the  testimony  sought  by  the  defense  from 
Dennis,  (on  cross-examination,)  and  Robert  Weir,  as  to  the- de- 
clarations made  by  Dennis  in  April,  1855,  to  the  effect  that  he 
had  fixed  his  (then)  present  crop,  so  that  his  creditors  could  not 
get  it,  was  error. 
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The  Court  excluded  this,  on  the  ground  that  it  must  first 
bring  home  to  Fisher  knowledge  of  the  intent  of  Dennis. 

Now,  we  say  this  was  not  the  test,  and  so  the  law  says.  (See 
3  Cow.  304-0;  1  Paige,  493-4;  2  Id.  69.) 

We  say  that  a  certain  status  of  facts  makes  out  the  fraud  in 
every  case. 

Again:  The  second  instruction  was  granted  in  the  teeth  of  the 
decision  of  this  Court,  in  the  case  of  lisher  v.  Dennis,  G  Cal. 
577. 

And  it  may  be  that  the  verdict  in  this  case  was  based  alone  on 
the  idea  that  Fisher  &  Co.  were  not  creditors  of  Dennis,  which 
idea  this  instruction  had  a  strong  tendency  to  give  them.  It 
would  give  them  no  other. 

Hence,  for    this    reason    alone    there  ought  to  be    a  new 
trial. 
[Ill]        And  this  case  of  Fisher  v.  Dennis,  (in  this  Court,)  was 
a  bold  innovation,  if  not  a  flat  overUirow  of  the  whole 
commercial  law.    (See  Johnson  v.  BlasdoU,  1  Sme.  &  M.  21.) 

In  addition  to  the  current  of  authorities  cited  there,  we  refer . 
the  Court  to  7  Cow.  337;  5  Cranch.  151;  Story  on  Pro.  Notes, 
Sec.  10. 

D,  W,  Perley,  for  Eespondent. 

The  second  instruction,  only,  is  seriously  disputed  by  the  ap- 
appellant. 
On  this  instruction  I  maintain  two  grounds: 

1.  That  it*  was  entirely  immaterial  to  the  case,  and  had  no 
influence  whatever  in  procuring  the  verdict. 

2.  That  the  instruction  is  legal  and  proper,  and  is  supported 
by^the  authorities. 

If  the  property  in  controversy  clearly  belonged  to  Visher,  he 
had  a  right  to  recover  damages,  for  taking  it  away,  even  sup- 
posing iJbat  Fisher's  attachment  against  Dennis  was  valid,  and 
it  became  immaterial  whether  the  alteration  of  the  note  vitiated 
the  note  or  not. 

If  the  Court  had  refused  to  give  this  instruction,  the  verdict 
must  have  been  the  same,  for  Dennis  had  no  shadow  of  title  to 
the  property. 

Where  no  injoiy  can  result  from  an  erroneous  charge  of  the 
Court,  a  judgment  will  not  be  reversed  for  such  error.  {Neddy 
V.  The  State,  8  Yerg.  249.) 

A  judgment  will  not  be  reversed  for  an  error  in  the  charge 
l^ven  to  the  jury  by  the  Court  below,  if  it  is  manifest  that  the 
jury  decided  the  case  upon  other  grounds,  and  without  taking 
into  consideration  that  part  of  the  charge.  (FUch  v.  Peckham, 
16  Vermont,  150.) 

A  judgment  will  not  be  reversed  for  an  error  which  does  no 
injury  to  party  complaining.  (8  Watts  and  S.  391;  7  Mon.  447; 
5  Watts  and  S.  188;  9  Gill  and  J.  439;  6  Yerg.  425;  13  Ohio, 
131.) 

The  instruction  given  in  this  case,  was  to  the  effect  that  if  the 
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juiy  believed  the  note  had  been  altered  without  the  knowledge 
or  consent  of  Dennis,  that  it  vitiated  the  note,  and  the  doctrine 
is  sustained  bj  the  whole  current  of  authorities.  (Ghitty  on 
Bills,  181, 182.) 

A  note  drawing  no  interest,  being  altered  so  as  to  draw  inter- 
est at  five  per  cent,  per  month,  is  certainly  altered  in  a  material 
point,  and  this  vitiates  the  note. 

This  is  the  clear  doctrine  of  the  common  law,  and  no  statute 
has  altered  the  case  in  this  respect. 

♦BuBNETT,  J.,  delivered  the  opinion  of  the  Court— Mub-  [112] 
BAY,  C.  J.,  concurring. 

This  was  an  action  brought  to  recover  damages  against  the 
defendant,  sheriff  of  San  Joaquin  county,  for  wrongfully  seizing 
the  property  of  plaintiff,  under  an  attachment,  at  the  suit  of 
Fisher  v.  Dennis,  The  property  was  claimed  by  plaintiff,  under 
a  sale  from  Dennis,  and  the  defendant  set  up  fraud  in  the  sale. 
Upon  the  trial,  it  was  necessary  for  the  defendant  to  prove  that 
Fisher  &  Co  were  creditors  of  Dennis;  and  to  do  this  he  intro- 
duced a  copy  of  the  record  in  the  attachment  suit,  and  the  note 
of  Dennis,  upon  which  that  suit  was  founded.  In  reference  to 
this  note,  the  Court  below  gave  this  instruction:  "If  the  jury 
believed,  from  the  evidence,  that  the  note,  on  which  such  judg- 
ment was  obtained,  bore  no  rate  of  interest  at  the  time  it  was 
signed  by  Dennis,  and  delivered  to  the  holders,  but  that  it  was 
afterwards  filled  up  with  the  word  *'  five,"  so  as  to  make  it  draw 
interest  at  the  rate  of  five  per  cent,  per  month,  and  that  such 
alteration  was  made  without  the  knowledge  or  consent  of  Den- 
nis, that  said  alteration  vitiated  the  note,  and  rendered  it  in- 
competent evidence  to  show  Uiat  Fisher  &  Co.  were  creditors  of 
Dennis." 

It  was  proved  that,  when  the  note  was  executed  by  Dennis, 
no  rate  of  interest  was  specified,  but  a  blank  was  left,  in  which 
the  word  "five"  was  afterwards  inserted.  The  defendant  ex- 
cepted to  the  giving  of  this  instruction,  and  this  is  one  of  the 
errors  assigned. 

The  materiality  of  this  instruction  cannot  be  doubted,  if  there 
was  any  competent  evidence  tending  to  show  the  alledged  sale 
fraudulent.  However  fraudulent  the  sale  may  have  been,  the 
defendant  could  not  attack  it,  in  any  way,  until  he  proved  that 
the  plaintiffs,  in  the  attachm«nt  suit,  were  creditors  of  Dennis. 
And  if  the  note,  upon  which  the  attachment  suit  was  predicated, 
was  void,  fhe  defense  of  course,  must  fail.  There-was  certfdnly 
some  testimony  tending  to  impeach  the  sale,  and  this  instruc- 
tion took  the  consideration  of  the  question  of  fraud  entirely 
from  the  jury.  The  proof  of  filling  up  the  blank  was  conclusive, 
and  the  jury,  under  this  instruction,  were  compelled  to  find  for 
the  plaintiff. 

That  this  instruction  was  erroneous,  there  would  seem  to  be 
but  little  doubt.  It  was  not  an  alteration  of  a  note,  within  the 
meanijig  of  the  rule.    To  fill  a  blank  in  a  note,  is  not  an  altera- 
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tion  of  the  note.  This  question  was  decided  bj  this  Court,  in 
the  case  of  I\sher  v.  Dennis,  6  Cal.  677.  See,  also,  Sme.  21; 
7  Cow.  337;  Story  P.  N.,  Sec.  110. 

Another  error  assigned,  is  the  refusal  of  the  Court  to  permit 
the  defendant  to  prove  the  declarations  of  Dennis,  made  before 
the  sale.  To  impeach  a  sale,  upon  the  ground  of  fraud, 
[113]  the  fraud-*ulent  intent  of  both  the  seller  and  the  pur- 
chaser must  be  shown.  The  declarations,  as  well  as  the 
conduct  of  the  seller,  before  the  sale,  are  competent  testimony 
to  show  this  fraudulent  intent  on  his  part.  This  we  have  held 
in  the  late  case  of  Landecker  v.  Houghtaling,  7  Cal.  391,  decided 
at  the  last  term  of  this  Court. 

For  the  purpose  of  proving  a  fraudulent  intention,  on  the 
part  of  Dennis,  the  testimony  offered  was  proper,  and  should 
have  been  admitted. 

For  these  reasons,  the  judgment  of  the  Court  below  is  re- 
versed, a  new  trial  ordered,  and  the  cause  remanded  for  fur- 
ther proeeedings. 


BURRITT  t;.  DICKSON  et  al. 

Pabtnebship,  LiiBiLiTz  OP.— Where  an  individaal,  doing  bnainesB  under 
the  firm  name  of  "D.  W.  &  Go./'  inonrred  obligations  for  professional 
services  to  the  plaintiff,  an  attorney,  and  pending  the  litigation  of  his 
matters,  formed  a  partnership  with  two  others,  under  the  same  firm 
name,  and  one  of  the  new  members  of  the  firm  thus  formed,  subse- 
quently dismissed  the  suit  in  the  firm  name,  and  when  payment  for  the 
services  was  demanded,  did  not  deny  the  liability  of  tne  firm,  but  re- 
fused payment  and  disputed  the  amount  charged:  Held,  that  the  firm 
was  estopped  from  denying  their  liability. 

Idsu . — Thougii  the  plaintiff  in  such  a  case  knew  at  the  time  he  commenced 
suit  for  the  original  parties,  that  he  alone  composed  the  firm,  yet  if  he 
do  not  appear  to  know  on  what  terms  the  new  firm  was  formed,  he 
could  only  be  guided  by  the  acts  and  statements  of  the  new  firm. 

iDBii. — Pabties  Dealimg  with  Fibm. — But  where  it  was  shown  that  the 
plaintiff's  partner  had  drawn  up  the  partnership  articles  of  defend- 
ants: Held,  that  plaintiff  was  bound  to  Know  the  terms  on  which  the 
defendants'  firm  was  formed,  and  that  defendants  had  a  right  to  pre- 
sume such  knowledge,  and  are  not  estopped  by  the  acts  above  recited 
from  denying  their  hability. 

Estoppel,  When  may  be  Ubged. — ^Before  a  party  can  urge  an  estoppel 
against  another,  he  must  be  misled  by  the  conduct  of  the  other,  as  to 
facts  known  to  Uie  latter. 

Appeal  from  the  Superior  Court  of  the  Citj  of  San  Francisco. 

This  was  a  suit  to  recover  compensation  for  professional  ser- 
vices. The  defendant  Dickson  did  business  under  the  style  of 
Dickson,  De  Wolf  &  Co.,  and  employed  the  late  firm  of  Burritt 
&  Gorham,  as  attorney?  at  law.  Dickson  was  also  the  adminis- 
trator of  one  Murray,  deceased,  and  a  portion  of  the  profes- 
sional services  were  rendered  for  him  as  such.  Among  other 
professional  services  rendered  by  the  firm  of  Burritt  &  Gorham, 
was  the  bringing  of  the  suit  of  Dickson,  De  Wolf  &  Go.  v.  Chau- 
vUeau,    The  suit  was  brought  by  B.  &  G.,  in  the  name  of  H.  N. 
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Dickson,  doing  business  under  the  style  of  Dickson,  De  Wolf 
&  Co.  After  this  suit  had  been  pending  a  short  time,  a  part- 
nership was  entered  into  bj  the  defendants,  Dickson,  Campbell 
&  Lott,  under  the  same  style  of  Dickson  De  Wolf  &  Co.,  and 
the  former  business  continued  by  the  new  firm.  Dickson  gaTO 
Cfunpbell  &  Lott  a  power  of  attorney  to  attend  to  his  business, 
and  the  case  of  Dicl^on,  De  Wolf  &  Co.  v.  GhauvUeau,  was 
dismissed  by  a  written  *direction,  signed  "  Dickson,  De  [114] 
Wolf  &  Co."  without  any  notice  to  the  plaintiff's  attor- 
neys. The  written  direction  was  in  the  handwriting  of  the  de- 
fendant Campbell.  Some  time  after  the  dismissal  of  this  suit, 
the  plaintiff,  as  suryiving  partner,  made  out  the  account  of  the 
firm  of  B.  &  G.,  and  called  upon  the  defendants  for  payment. 
The  items  were  separately  stated,  though  the  whole  account 
was  nominally  in  the  pame  of  H.  N.  Dickson.  But  in  the  let- 
ter of  plaintiff,  he  stated  that  some  ''one  thousand  three  hun- 
dred and  fifty  dollars  of  said  account  is  chargeable,  I  suppose, 
to  Mr.  Dickson,  individually.  You  will  be  able  to  distinguish  " 
those  items  for  which  the  house  is  chargeable,  from  those  on 
which  he  only  is  liable."  The  plaintiff,  in  addition  to  the  letter 
which  was  addressed  to  the  firm,  appended  a  memorandum  to 
the  account,  in  these  words:  ''  The  foregoing  account  is,  nomi- 
nally, made  out  against  Horatio  N.  Dicl^on.  The  precise 
amount,  chargeable  against  Messrs.  Dickson,  De  Wolf  &  Co. ,  I 
am  not  able  to  state  with  certainty.  I  have  supposed,  however, 
that  all  that  portion  not  appertaining  to  the  estate  of  Murray, 
was  chargeable  to  the  firm.  The  first  nine  items,  amounting  to 
one  thousand  three  hundred  and  fifty  dollars,  I  therefore  look 
to  Mr.  Dickson  for.  The  balance,  I  suppose  chargeable  to  the 
house."  This  letter  was  dated  on  the  4th  of  December,  1854, 
and  not  receiving  any  answer,  the  plaintiff  wrote  again  on  the 
11th;  and  on  the  12th,  Messrs.  Dickson,  De  Wolf  &  Co.  an- 
swered, saying:  '*  We  have  received  your  letter  of  the  4th  and 
11th  instant;  the  former  enclosing  an  account  of  the  firm  of 
Burritt  &  Gorham  against  H.  N.  Dickson,  and  the  firm  of  Dick- 
son, De  Wolf  &  Co.,  for  three  thousand  and  twenty-five  dol- 
lars, and  both' demanding  payment  of  that  sum." 

**  In  reply,  we  cannot  forbear  expressing  our  surprise  and  re- 
gret that  you  shotild  have  presented  such  a  claim.  We  have 
carefully  examined  our  books  in  relation  to  this  matter,  and  be- 
lieve, upon  a  just  settlement,  the  firm  of  Messrs.  B.  &  G.,  as 
well  as  the  individual  members  of  the  same,  will  be  found  in 
our  debt.  We  are,  therefore,  compelled  to  decline  paying  any- 
thing on  your  account,  as  you  have  rendered  it."  The  plaintiff 
then  brought  his  suit  against  the  firm,  for  those  items  not  em- 
braced in  Uie  nine  items  chargeable  to  Dickson.  The  case  was 
referred  to  a  referee,  who  reported  a  judgment  in  favor  of  the 
plaintiff  for  seven  hundred  and  nine  dollars.  A  motion  was 
made  to  set  aside  the  report,  and  for  a  new  trial,  which  was 
overruled  by  the  Court  below,  and  judgment  given  for  plaintiff, 
from  which  the  defendants  appealed  to  this  Court. 
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OlasseU  S  Leigh,  for  Appellants. 

S.  L,  Burritt,  Bespondent,  in  person. 

[115]       'I'BnEKETT,  J.»  after  stating  the  facts,   delivered   the 
opinion  of  the  Court — Terbt,  J. ,  concurring. 

The  only  matter  of  contest  in  this  Court  regards  the  item  for 
professional  services  in  the  case  of  Dickson,  De  Wolf  &  Co. 
against  Chauviteau.  And  the  only  ground  upon  which  the  lia- 
bility of  the  firm,  for  this  item,  is  contested,  is  that  the  charge 
is  the  individual  debt  of  Dickson,  incurred  before  the  formation 
of  the  partnership. 

The  fact  is  certain  that  the  plaintiff,  at  the  time  this  suit  was 
brought,  knew  that  Dickson  was  the  sole  member  of  the  house 
of  Dickson  De  Wolf  &  Co.  But  it  is  not  shown  that  the  plaintiff 
knew  anything  of  the  terms  upon  which  the  new  firm  was 
formed.  The  fact  that  defendant,  Campbell,  had  dismissed  the 
suit  in  writing,  signed  in  the  name  «f  the  finn,  without  any  ad- 
dition to  the  signature  showing  that  it  was  done  by  an  agent  of 
Dickson,  was  a  circumstance  that  went  to  show  that  the  new 
firm  had  assumed  the  liabilities  of  Dickson.  It  was  not  the  fact, 
that  the  name  of  Dickson,  De  Wolf  &  Co.,  was  signed  to  the 
written  direction,  for  this  was  proper,  as  that  was  the  style  of 
the  suit;  but  it  was  the  fact  that  the  style  of  the  new  firm  was 
used  by  one  of  that  firm,  without  stating  that  he  acted  as  the 
agent  of  Dickson. 

This  circumstance  afforded  the  plaintiff  a  reasonable  ground 
for  supposing  that  the  new  firm  took  upon  itself  the  liabilities  of 
Dickson.  He  therefore  stated  to  defendants,  distinctly,  that 
certain  items  he  considered  chargeable  to  Dickson,  and  would 
look  to  him  for  them,  and  that  the  other  items  he  supposed 
chargeable  to  the  firm.  He  demanded  payment,  and  distinctly 
informed  the  defendants  that  if  payment  was  not  made,  he  would 
bring  suit.  It  will  be  seen  from  their  answer  that  they  did  not 
contest  the  correctness  of  the  apportionment  of  the  items  made 
by  plaintiff  between  Dickson  and  the  fiirm,  but  contested  only 
the  justice  of  the  claims.  The  plaintiff,  by  this  course,  was  in- 
duced to  bring  his  suit  against  the  firm.  If  they  had  intended 
to  deny  the  liability  of  the  firm,  they  were  bound  to  apprise  the 
plaintiff  of  their  intention.  As  they  knew  he  was  about  to  bring 
suit,  and  was  in  doubt  as  to  what  party  to  sue,  they  were  bound, 
in  answer  to  his  note,  to  state  candidly  who  was  liable  for  this 
item,  if  not  already  paid.  The  services  had  been  rendered,  and 
some  party  was  certainly  liable  for  whatever  sum  was  still  justly 
due. 

When  a  party  pursues  a  certain  line  of  conduct,  by  which  he 
has  induced  others  to  act,  he  is  estopped  from  afterwp.rds  avoid- 
ing the  consequences  of  his  conduct.  (Greenl.  Ev.  195,  Sec. 
27.)  The  defendants,  knowing  that  plaintiff  was  laboring  under 
a  mistake  as  to  the  proper  party  to  sue  for  this  item,  were  bound, 
in  justice  and  fair-dealing,  to  put  him  in  possession  of  correct 
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information.  His  statement  to  them  was  clear  and  explicit,  and 
they  made  no  objection  to  the  conclusion  he  had  drawn 
that  the  firm  *was  accountable  for  this  item.  It  would  [116] 
seem,  therefore,  that  they  had  estopped  themselves  from 
contesting  it  upon  that  ground.  Having  expressly  based  their 
resistance  to  the  claim  upon  other  grounds,  and  having  omitted 
this,  to  which  their  attention  was  explicitly  called,  it  is  too  late, 
after  suit  brought,  to  set  up  such  a  defense.  It  has  been  waived, 
and  cotild  not  be  afterwards  asserted. 

For  these  reasons,  it  would  seem  that  the  judgment  of  the 
Court  below  is  correct,  and  should  be  affirmed. 

MuKBAY,  C.  J. — I  am  compelled  to  dissent  from  the  opinion  of 
my  brethren  in  this  case,  for  the  reason  that  I  do  not  think  that 
the  defendants  can  fairly  be  considered  as  having  admitted  any 
indebtedness  due  from*  them  to  the  plaintiff.  The  record  shows 
that  Gorham,  a  former  partner  of  Burritt,  the  plaintiff,  had,  at 
various  times,  borrowed  money  from  the  defendants,  and  I  think, 
that  the  letter  of  the  defendants  in  reply  to  that  of  the  plaintiff, 
does  not  admit  the  correctness  of  the  particular  items  of  the 
plaintiff's  account,  but  was  written  under  the  supposition  that 
Gorham  was  authorized  to  receive  the  amount  due  the  firm,  and 
that  any  payment  made  to  him  might  be  legally  offset  against 
the  account  which  the  plaintiff  had  against  either  the  old  or  new 
firm.  Under  these  circumstances,  I  do  not  think  that  the  de- 
fendants can  be  fairly  said  to  have  admitted  the  correctness  of 
the  plaintiff's  account,  and  they  ought  not  to  be  charged  with 
the  same. 

A  rehearing  having  been  granted,  Bubitett,  J.,  at  this  term, 
delivered  the  opinion  of  the  Court — Mubray,  C.  J.,  concurring. 

This  case  was  decided  at  the  last  April  Term  of  this  Court, 
and  the  judgment  of  the  Court  below  affirmed.  In  that  opinion 
we  say:  ''But  it  is  not  shown  that  the  plaintiff  knew  anything 
of  the  terms  upon  which  the  new  firm  was  formed.'' 

In  the  petition  of  defendants  for  a  rehearing,  our  attention 
has  been  called  to  a  portion  of  the  record  which  shows  that  we 
were  in  error  in  reference  to  this  matter  of  fact. 

In  January,  1854,  a  bill  of  items  was  made  out  by  Mr.  Gor- 
ham, in  the  name  of  the  firm  of  B.  and  G.,  consisting  of  some 
fourteen  particulars,  and  furnished  by  him  to  the  defendants. 
In  that  account,  there  is  a  charge  of  fifty  dollars  against  the 
firm  of  Dickson,  De  Wolf  &  Co.,  for  drawing  articles  of  copart- 
nership. The  whole  amount  of  this  account  was  ^ve  hundred 
and  seventy-five  dollars,  and  at  the  close  of  the  account  trans- 
mitted by  the  plaintiff  to  defendants,  in  his  letter  of  December 
4th,  1854,  they  are  charged  with,  ''amount  of  bill  rendered  by 
A.  Gorham  against  Dickson,  De  Wolf  &  Co.,  five  hundred  and 
seventy-five  dollars. 

Before  the  trial,  the  plaintiff  furnished  to  defendants' 
counsel  a  *bill  of  particulars,  which,  by  stipulation,  is    [117] 
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made  a  part  of  the  record.  In  this  bill  of  particulars  there  is  a 
copy  of  the  bill  of  five  hundred  and  seventy-five  dollars,  fur- 
nished by  Mr.  Gorham,  and  the  whole  bill  is  designated  as 
"the  first  item"  in  the  report  of  the  referee,  which  rejects  this 
bill  as  not  established  by  proof.  There  being  no  question  made 
as  to  this  bill,  and  no  allusion  made  in  the  briefs  of  either  party 
on  appeal,  to  the  fact  that  the  articles  of  copartnership  of  the 
new  firm  of  Dickson,  De  "Wolf  &  Co.,  were  drawn  up  by  the  firm 
of  Burritt  &  Gorham,  the  separate  items  of  this  ** first  item" 
were  not  examined  by  us,  and  in  this  way  this  most  material 
matter  was  entirely  overlooked.  These  facts,  taken  in  conneor 
tion  with  the  fact  that  the  articles  of  copartnership  were  intro- 
duced on  the  trial  before  the  referee,  by  the  plaintiff,  show  that 
he  did  know  the  terms  upon  which  the  new  firm  was  formed. 
And  from  the  articles  of  copartnership,  it  is  at  once  seen  that 
the  new  firm  did  not  take  upon  them  the  former  liabilities  of  H. 
W.  Dickson. 

This  knowledge  on  the  part  of  the  plaintiff,  as  to  the  terms  of 
the  partnership  of  defendants,  entirely  changes  the  aspect  of  the 
case.  The  plaintiff,  under  such  circumstances,  had  no  just  right 
to  suppose  the  new  firm  liable,  and  it  was  very  natural  on  the 
part  of  defendants,  knowing  that  the  firm  of  B.  &  G.  had  drawn 
the  copartnership  articles,  and  that  plaintiff  knew  the  fact  from 
the  account  furnished  by  himself  on  the  4th  of  December,  that 
they  should  not  give  the  information  already  in  the  possession 
of  plaintiff.  Before  a  party  can  urge  an  estoppel  against 
another,  he  must  be  misled  by  the  conduct  of  the  party,  in  a 
case  where  he  is  ignorant  of  facts  known  to  the  party  against 
whom  the  estoppel  is  alleged.  If  he  knows  the  facts  himself^ 
or  has  the  means  of  knowing  them  within  his  own  control,  he 
has  no  right  to  throw  the  labor  of  communicating  them  upon 
others. 

In  this  case,  it  is  very  probable  that  the  copartnership  articles 
were  drawn  up  by  Mr.  Gorham,  and  that  the  plaintift',  in  making 
out  the  account  on  the  4th  of  December,  did  not  examine  the 
items  of  the  bill  previously  furnished  by  his  deceased  partner. 
But  this  circumstance  could  not  justify  the  plaintiff.  Notice  to 
his  partner  was  notice  to  him. 

For  these  reasons,  the  judgment  of  the  Court  below  should  be 
reversed,  and  a  new  trial  granted. 


[118]     *SWAETZ,  Adhdostbator,  v.  HAZLETT  et  al. 

Pabbnt  and  Child— Deed  or  Pabutt,  when  Void.— Where  a  parent  exe- 
cutes to  his  infant  son  a  conveyance  of  property  in  consideration  of  ser- 
vices performed,  it  must  be  considered  as  a  voluntary  conveyance  with- 
out legal  consideration,  as  he  is  not  legally  bound  to  pay  for  his  son's 
services.  Such  a  deed  is  therefore  void  against  the  creditors  of  the 
parent,  if  made  when  his  remaining  property  is  insufficient  to  pay  his 
debts. 
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■  -    '  •  ■  .   ■ 

Deed  Atoided  bt  Fbaud. — Proof  of  fraudolent  intent  on  the  part  of  the 
donor  is  sufficient  to  avoid  the  deed,  as  against  an  innocent  donee. 

FBATTDiHiKNT  Intjsnt — Implxoations. — In  determining  the  question  of  fraudu- 
lent intent  of  the  donor,  he  must  be  considered  as  knowing  the  law  and 
the  state  of  his  own  affairs. 

FBA.DDULENT  Desd  VOID.— ^ Where  A.,  by  a  joint  deed  grants  to  his  son  and 
H.  certain  premises,  for  which  H.  pays  a  Taluable  consideration,  and 
the  son  pays  nothing,  and  the  fact  of  this  want  of  consideration  on  the 
part  of  the  son,  is  known  to  H.,  the  fraud  in  part  of  the  conveyance 
makes  it  wholly  void,  as  against  the  creditors  of  A.  at  the  date  of  the 
deed. 

Idsk.— If  the  co-grantee,  with  the  son,  was  ignorant  of  the  partial  want  of 
consideration,  whether  the  deed  would  be  good  as  to  him — qucsre. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District, 
County  of  Shasta. 

The  plaintiff,  as  the  administrator  of  James  Daigh,  deceased, 
brought  the  suit  for  the  purpose  of  his  setting  aside  a  certain 
conveyance  made  by  his  intestate  to  the  defendants  on  the  12th 
of  September,  1855,  of  certain  premises,  of  the  value  of  eight 
thousand  dollars,  and  as  grounds  therefore,  alleged  that  James 
'  Daigh  was,  at  the  time  of  said  conveyance,  and  at  the  time  of 
his  death,  indebted  to  various  persons,  in  Uxe  sum  of  eighteen 
thousand  one  hundred  dollars,  and  that  said  Daigh,  at  the  time 
of  said  conveyance,  and  so  at  the  time  of  his  deat£,  (without  the 
property  described  in  said  conveyance,)  was  insolvent,  and  un- 
able to  pay  his  debts,  and  that,  in  due  course  of  the  administra- 
tion, he  had  expended  the  remainder  of  his  intestate's  property, 
and  that  there  was  still  due  creditors  the  sum  of  nine  thousand 
dollars.  That  at  the  time  of  said  conveyance,  the  defendant, 
Daigh,  was  the  minor  son  of  his  intestate,  and  subject  to  his 
guardianship  and  control,  and  that  said  conveyance  as  to  both 
of  the  defendants,  was  made  without  consideration,  and  for  the 
purpose  of  hindering,  delaying,  and  defrauding  the  creditors- of 
said  intestate;  that'said  defendants  had  enjoyed  the  use  and  oc- 
cupation of  the  said  premises  from  the  date  of  the  conveyance; 
and  prayed  that  said  deed  should  be  declared  void,  and  that  he 
also  recover  damages  for  the  detention  of  the  property. 

Both  defendants  answered  separately — Daigh  admitting  his 
minority,  but  claiming  that  his  father  had  permitted  him  to 
labor  for  himself,  and  that  in  the  course  thereof,  his  father  had 
become  indebted  to  him  to  the  amount  of  two  thousand 
three  hundred  ^dollars,  and  that,  so  far  as  he  was  con-  [110] 
cemed,  that  was  the  consideration  for  the  conveyance. 

Defendant  Hazlett,  set  up  that  he  paid  James  Daigh  for  an 
undivided  one  half  of  the  premises,  the  sum  of  two  thousand 
one  hundred  and  sixteen  dollars;  he  also  denied  that  the  value 
of  the  lot  exceeded  the  sum  of  four  thousand  dollars.  Both  de- 
fendants denied  any  fraud,  either  on  the  part  of  themselves  or 
their  common  grantor.  The  Court  below  found  that  the  con- 
sideration for  the  conveyance  was  actual  indebtedness  on  the 
part  of  James  Daigh,  to  both  his  son  and  Hazlett,  and  that  it 
was  a  sufficient  consideration  to  sustain  the  deed,  although  it 
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was  not  commensurate  withe  the  value  of  the  property;  anddis- 
missed  the  bill,  from  which  decree  the  plaintiit*  appealed. 

E.  D.  Wheeler  &  E.  Garter,  for  Appellant. 

The  insolrency  of  James  Daigh  having  been  shown,  and  the 
minority  of  his  son  John  Daigh,  the  grantee  and  one  of  the  de- 
fendants, having  also  been  established,  it  follows  that  the  con- 
veyance made  by  James  Daigh  to  his  said  son,  was  fraudulent 
and  void  against  the  then  existing  creditors.  (3  John.  Ch.  500^ 
—condensed  edition,  206—504;  18  Wend.  391,  394, 399, 401;  2 
Ves.  Sen.  8  to  11.) 

It  is  not  necessaiy  that  the  grantees  should  have  received  the 
gift  with  a  fraudulent  intent. 

The  motives  of  a  recipient  of  a  gift,  do  not  affect  the  validity 
of  the  same.     (18  Wend.  388-9,  397;  1  Eden,  167;   Amb.  596.) 

The  allied  contract  by  which  deceased  hired  his  infant  son 
to  come  to  California  with  him,  is  no  contract,  because  it  is  not 
shown  that  the  son  accepted  the  terms  offered,  or  came  to  this 
State  pursuant  to  the  same.     (Story  on  Cont.  Sec.  1.) 

It  is  nudum  pactum,    (5  Paige,  586.) 

It  is  void  under  the  Statute  of  Frauds.  (Stat.  Frauds,  Sec. 
12;  5  Wend.  206;  11  East.  142.) 

JParents  are  entitled  to  tbe  services  of  their  children.  (1 
Black.  Com.  453;  2  Kent,  193-4;  2  Mass.  113;  Beeves  Dom. 
Bel.  290-1.) 

As  long,  then,  as  the  child  lives  vnth  the  parent,  every  pre- 
sumption is  in  favor  of  the  existence  of  the  ordinary  relation  of 
parent  and  child.  Otherwise,  great  ^uds  might  easily  be  per- 
petrated. 

The  extent  to  which  the  authorities  go  on  the  emancipation 
of  children,  is,  the  child  is  permitted  to  collect  its  own  wages, 
etc.,  earned  in  the  employment  of  others.  (7  Cow.  92;  2  Mass. 
116;  2  Wend.  463;  20  John.  285,  456.) 

The  emancipation  of  the  son,  as  claimed  in  his  answer, 
amounts  to  nothing,  for  the  following  reasons: 

First,  there  is  no  proof  of  acceptance  on  the  part  of  the 
son. 
[120]       *Second,  there  is  no  consideration.    (2  Wend.  463.) 

Third,  it  should  have  been  in  writing.     (Stat.  Frauda, 
Sec.  12;  11  East.  142;  10  East.  88.) 

The  statements  of  deceased  were  inadmissible,  (Sup.  Ct.  Cal. 
January  Term,  1857,  p.  208.) 

EoMnsony  Beaity  &  Botts,  for  Bespondents. 

The  first  question  raised  by  the  elaborate  brief  of  the  appel- 
lant is  this:  What  is  the  legal  relation  of  parent  and  child,  and 
what  is  the  basis  of  the  doctrine,  that  the  father  is  entitled,  by 
law,  to  the  services  of  his  infant  child?  Much  of  the  error  into 
which,  as  we  conceive,  the  appellant  has  fallen,  arises  from  con- 
founding the  relation  of  parent  and  child  with  that  of  master 
and  servant.     Now,  we  apprehend,  they  stand  upon  a  footing 
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altogether  different.  The  right  of  the  father  can  hardly  be 
called  the  right  of  property.  It  is  not  assignable — it  is  insepar- 
ably connected  with  the  correlative  obligation  to  cherish  and 
maintain — it  grows  out  of  the  duty  to  obey,  and  is,  upon  the 
part  of  the  child  at  least,  only  a  moral,  and  not  a  legal,  obliga- 
tion. It  is  true,  tiiat  against  others,  who  have  had  the  services 
of  an  infant  child,  the  father  can  recover  the  value  of  those 
services;  but  even  this  is,  as  it  were,  because  of  the  natural 
guardianship  of  the  father,  and  is  for  the  purpose  of  enabling 
him  to  maintain  the  child.  As  between  parent  and  child,  there 
is  no  legal  title  on  the  part  of  the  paVeijt  to  the  services  of  the 
child.  The  parent  may  indent  his  child  as  an  apprentice;  that 
is,  as  a  means  of  education  and  maintenance,  he  may  contract 
with  another  to  stand,  in  loco  parentis;  but  the  contract  must 
be  for  the  benefit  of  the  child,  not  of  the  father.  He  cannot 
compel  the  child  to  live  with  another  as  a  mere  servant;  he  can 
neither  hire  nor  sell  him.  A  creditor  certainly  could  not  attach 
the  father's  interest  in  his  child's  services,  and  yet  to  this,  al- 
most, would  the  appellant's  argument  go. 

We  arrive,  then,  at  this  conclusion,  that  although  the  parent 
may  claim  the  fruits  of  his  infant's  labor,  it  is  for  the  benefit  of 
the  child,  and  not  for  others;  that  is,  it  is  by  way  of  remunera- 
tion for  what  he  has  done,  and  as  a  means  of  performing  what 
he  has  yet  to  do  for  the  child  himself;  that  these  rights  and  ob- 
ligations lie  wholly  within  the  circle  of  the  affections,  into  which 
no  stranger  can  be  allowed  to  intrude.  It  is  true,  that  in  the 
ordinary  course  of  things,  the  infant,  living  with  the  father,  and 
working  with  him,  the  labor  of  the  child  is  so  mixed  with  that 
of  the  parent,  that  it  all  accrues  to  the  parent,  and  may  go  to 
his  creditor.  But  if  this  confusion,  by  an  arrangement  between 
the  father  and  child,  is  avoided — if  the  fruit's  of  the  child's 
labor,  by  the  consent  of  the  father,  be  set  apart  for  the  separate 
benefit  of  the  child,  the  creditors  of  the  father  can  never  reach 
it.  To  this  effect  is  the  leading  case  of  Jenney  v.  Alden 
(12  Mass).  In  this  *case,  the  father  being  solvent  at  the  [121] 
time,  promised  the  son  wages;  the  father  afterwards 
purchased  land,  paid  for  it  with  his  own  money,  and  had  the 
deed  made  to  his  own  son.  Here,  there  was  no  stipulated 
amount  of  wages;  but  it  was  found  that  the  value  of  the  land 
was  commensurate  with  the  services  of  the  son.  The  father 
died  insolvent,  and  the  creditors  attached  the  land  as  the  prop- 
erty of  the  father.  The  Court  held  that  the  services  of  the^  son, 
under  the  circumstances,  constituted  a  good  and  valuable  con- 
sideration for  the  conveyance  of  the  land  to  him;  that  the  father 
became  indebted  to  the  son,  and  legitimately  paid  the  debt  by 
procuring  this  conveyance  to  him.  So  much  do  the  Courts 
favor  this  emancipation  of  the  child,  as  it  is  called,  that  it  will 
be  inferred  from  the  slightest  evidence.  Thus,  in  Burlingame 
V.  Burlingame  (7  Cow.  93),  the  Court  say,  that  the  expression, 
"the  employer  would  do  well  by  the  son,"  who  worked  for  him, 
seems  to  indicate  that  no  claims  of  the  father  were  in  contem- 
ns 
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plation.  This  emancipation  may  be  inferred  from  circumstances. 
{Conover  v.  Cooper,  3  Barb.  115.) 

In  the  case  of  Steel  v.  Steel,  2  Jones,  Pa.  64,  the  son  sued  the 
father's  executor  for  services  rendered  the  father  in  his  lifetime, 
and  during  the  infancy  of  the  son.  The  Court  say,  that  the 
facts  of  the  case  furnish  abundant  proof  that  the  peculiar  rela- 
tions of  father  and  son  for  that  purpose  had  ceased,  and  that 
the  parties  contracted  together  on  the  basis  of  master  and  ser- 
vant. 

If  we  are  correct  in  our  first  position,  that  the  right  of  the 
father  to  the  fruits  of  tba  llft)or  of  his  child,  is  one  that  he  may 
surrender  to  the  child  liimself ,  and  that  his  assent  to  this  eman- 
cipation  may  be  made  without  writing,  then  do  the  words  and 
statements  of  the  father  become  a  part  of  the  res  gestcB,  and  are 
provable  as  such. 

We  were  seeking  to  establish  the  fact,  that  the  father  had,  in 
the  language  of  the  Court,  in  Steel  v.  Steel,  substituted  the  rela- 
tionship of  master  and  servant  for  that  of  father  and  child.  It 
is  true,  that  other  circumstances  may  be  adduced,  to  establish 
the  existence  of  this  relation;  but  what  so  conclusive  as  the 
statement  of  the  father  himself  ?  In  the  northern  States,  where 
this  custom  of  filial  emancipation  prevails,  it  is  frequently  done, 
by  a  publication  signed  by  the  father,  notifying  the  public  that 
he  has  released  his  son  from  any  further  obligation  to  work  for 
him.  Could  it  be  pretended  that  such  a  fact  was  not  admissible, 
either  against  the  father,  or  those  claiming  under  him?  And 
what  is  such  a  publication,  but  a  statement  of  the*  father  con- 
cerning the  new  relation  that  has  been  established  between 
himself  and  his  son  ?  Accordingly,  we  find  in  the  cases  hereto- 
fore cited,  frequent  reference  to  the  proofs  in  relation  to  what 
the  father  said  and  did  touching  the  emancipation  of  his  son. 
But  even  as  admissions  of  the  father,  we  apprehend  they  are  ad- 
missible against  his  creditors,  who  are  claiming  under 
[122]  him.  Again,  even  if  this  *evidence  were  not  otherwise 
admissible,  they  opened  the  way  for  it  by  proving  by  their 
own  witness,  that  old  Daigh  talked  frequently  about  a  settle- 
ment with  his  son  John. 

The  Court  finds,  as  a  matter  of  fact,  that  Daigh,  the  father, 
had  manumitted  the  son,  and  employed  him  and  his  cousin,  the 
other  defendant,  to  work  for  him,  before  he  was  in  failing  cir- 
cumstances, and  that  the  property  conveyed  was  no  more  than 
a  fair  and  adeqiiate  consideration  for  the  services  rendered;  also, 
that  neither  of  the  defendants  were  apprised  of  the  insolvency 
of  the  deceased  at  the  time  of  the  conveyance. 

As  to  the  defendant,  Hazlett,  there  can  be  no  pretense  to  di- 
vest him  of  his  interest  in  this  property.  He  was  the  nephew  of 
the  deceased,  he  worked  for  him,  and  paid  debts  of  the  old 
man's,  amounting  to  $3,665,  out  of  the  funds  of  himself  and 
cousin,  the  other  defendant;  and  some  of  these  were  debts  upon 
which  these  poor  boys  were  security  for  the  old  man.  The  cred- 
itors of  James  Daigh  find  John  old  enough  to  become  his  fath- 
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er's  surety;  and  it  is  not  the  honest  boy  who  pleads  the  privileges 
of  his  infancy,  but  the  greedy  creditor,  who  seeks  to  avail  him- 
self of  the  obligation  arising  from  his  minority.  The  record 
does  not  disclose  the  fact,  but  it  is  very  possible,  that  some  of 
the  creditors  who  are  seeking  to  set  aside  this  conveyance  to 
young  Daigh  and  Hazlett,  are  some  of  those  to  whom  these  very 
boys  have  paid,  out  of  their  earnings,  since  the  old  man's  death, 
money,  as  his  sureties.  If  they  deny  him  the  rights  of  a  man, 
they  should,  at  least,  have  accorded  to  him  the  protection  and 
privileges  due  to  a  child. 

BuBNETT,  J. ,  delivered  the  opinion  of  the  Court — ^Mubbat,  C. 
J.,  concurring. 

This  action  was  brought  by  the  plaintiff,  as  administrator  of 
James  Daigh,  deceased,  to  set  aside  a  deed  executed  by  the 
deceased  in  his  lifetime,  conveying  to  his  nephew,  Charles 
F.  Hazlett,  and  his  son,  John  Daigh,  jointly,  certain  real  estate 
therein  described.  The  •<Jomplaint  charges  that  the  deed  was 
fraudulent  and  void  as  against  creditors,  and  alleges  the  insuffi- 
ciency of  the  assets  to  pay  the  debts  of  the  deceased,  without 
this  property. 

The  defendants  answer  separately,  each  insisting  that  the  deed 
was  fair  and  honest,  and  each  setting  forth  the  consideration 
paid  by  him  as  his  portion  of  the  price  of  the  land. 

The  defenses  set  up  by  the  defendants  make  it  necessary  to 
examine  them  separately,  as  they  do  not  rest  upon  the  same 
grounds. 

On  the  part  of  Johm  Daigh,  it  is  insisted  that  while  he  was  an 
infant,  living  with  his  father,  the  deceased  voluntarily  emanci- 
pated him,  and  then  promised  to  pay  him  for  his  labor;  that 
defendant  lived  with  and  labored  for  his  father,  for  some  two 
years  and  a  half,  and  that  for  this  labor  the  father  was  in- 
debted *to  the  son  to  the  amount  of  two  thousand  three  [123] 
hundi-ed  dollars,  in  consideration  of  which  he  made  the 
deed  to  him  of  an  undivided  half  of  the  land.  To  sustain  these 
alleged  facts,  the  defendant  proved  the  verbal  declarations  of 
his  father,  made  at  different  times  before  as  well  as  after  the  ex- 
ecution of  the  deed,  the  most  material  of  which  is  thus  stated 
by  one  of  the  witnesses: 

**  Deceased  said  that,  previous  to  his  coming  to  California,  he 
promised  to  give  John  Daigh  two^thousand  five  hundred  dollars 
if  he  would  come  to  California  with  him  and  stay  two  years." 

There  was  no  proof  of  any  consent  on  the  part  of  the  son,  of 
any  accounts  having  been  kept,  or  that  John  Daigh  was  ever 
present  when  these  declarations  were  made. 

In  the  case  of  Murdoch  v.  Murdoch  (7  Cal.  511),  decided  at 
the  April  Term,  we  held  that  when  *'  a  party  sustains  to  another 
a  certain  relation,  and  assumes  a  certain  position  inconsistent 
with  the  claim  set  up,  the  proof  should  either  show  an  express 
contract,  or  conclusive  circumstances  from  which  a  contract 
might  be  justly  implied." 
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The  right  of  a  parent  to  the  services  of  his  child  is  not  dis- 
puted; and  the  resulting  right  to  change  the  residence  of  the 
child  is  equally  clear.  (5  Paige,  596.)  And  it  is  equally  well 
settle^  that  a  parent  may,  for  some  purposes  and  under  son^p 
circumstances,  emancipate  his  child.  In  the  case  of  Corwvar  v. 
Cooper  (3  Barb.  115),  it  was  held  that  the  intention  of  the 
father  to  emancipate  his  minor  child  was  a  question  of  fact,  and 
in  the  absence  of  direct  proof,  may  be  inferred  from  circum- 
stances. In  that  case,  the  father  was  absent  for  several  years, 
leaving  his  infant  son  to  manage  for  himself,  and  contributing 
nothing  to  his  support,  and  not  interfering  in  any  way  with  his 
son's  engagements;  it  was,  therefore,  held  that  the  son  could 
sue  and  recover,  in  his  own  name,  for  work  and  labor  done 
while  a  minor. 

The  same  doctrine  ih  laid  down  in  the  case  of  BurlingaTne  v. 
Burlingame  (7  Cow.  92).  In  the  latter  case,  the  infant  per- 
formed the  labor  with  the  consent  of  his  father,  and  for  another 
person;  and  upon  a  promise  to  pay  the  infant,  it  was  held  that 
the  latter  could  maintain  an  action  in  his  own  name.  So  in 
the  case  of  Benson  v.  BemingUm  (2  Mass.  113),  Parsons,  C.  J., 
says:  '*  The  law  is  very  well  settled,  iJhat  parents  are  under  ob- 
ligations to  support  their  children,  and  that  they  are  entitled  to 
their  earnings.  It  is  true,  parents  may  transfer  this  right,  or 
authorize  those  who  employ  tibeir  children  to  pay  them  their 
own  earnings,  and  the  payment  will  be  a  discharge  agcdnst  the 
parents." 

We  have  been  referred  by  the  counsel  of  the  defendants  to 
the  cases  of  Jenney  v.  Alden,  12  Mass.  375;  and  Sled  v.  Steel,  12 
Penn.  St.  644. 

In  the  first  case  the  father  had  given  his  son  his  liberty 
[124]  at  the  *age  of  fourteen.  The  son  went  to  sea  and  earned 
wages,  which  were  received  by  his  father  at  diflFerent  times. 
The  father  purchased  a  tract  of  land,  and  took  the  deed  in  the 
name  of  his  son.  At  the  time  the  deed  was  made,  the  father 
was  in  good  credit,  and  not  involved;  and  it  was  shown  that  the 
amount  of  wages  received  by  him  was  about  equal  to  the  sum  he 
paid  for  the  land.  Under  these  circumstances,  the  Court  held 
the  deed  good.  In  the  second  case,  the  suit  was  by  the  son  of 
the  deceased  against  the  executor,  to  recover  for  services  ren- 
dered, goods  sold,  and  money  paid,  for  the  use  of  the  deceased, 
after  the  plaintiff  became  of  .age.  The  plaintiff  was  a  married 
man,  of  full  age,  living  separate  and  apart  from  his  father,  upon 
a  farm  of  his  own,  and  the  labor  was  performed  by  himself  and 
children  upon  his  father's  farm.  The  proof  of  the  services  was 
clear,  and  the  Court  held  he  was  entitled  to  recover. 

It  will  be  perceived  that,  in  most  of  these  cases,  the  infant 
was  allowed  to  work  for  others,  and  manage  for  himself.  In 
such  cases  a  payment  to  the  infant  was  a  payment  to  the  father; 
and,  if  no  payment  was  made,  the  infant  could  sue  in  his  own 
name.  The  doctrine  in  reference  to  this  class  of  cases,  is  well 
stated  by  Savage,  C.  J.,  in  Clark  v.  Fitchy  2  Wend.  463: 
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'*  When  the  daughter  left  her  father's  house,  he  gave  her  her 
time,  that  is,  he  allowed  her  to  receive  her  own  earnings,  and 
told  her  she  must  provide  for  herself.  The  effect  of  this  would 
be,  that  if  her  employer  paid  her  wages  during  her  mnaority, 
the  father  could  not  compel  payment  again  to  him.  B^t  sup- 
pose the  daughter  had  become  sick  and  infirm,  would  hot  the 
father  have  been  liable  for  her  support  ?  And  in  that  event, 
surely  she  would  be  returned  to  her  former  situation  of  servant 
to  her  father;  and  even  without  any  such  necessity,  I  apprehend 
the  paternal  rights  of  the  father  over  the  child  were  not  relin- 
quished by  what  passed  between  them.  There  was  no  consid- 
eration for  the  relinquishment  of  his  daughter's  services,  and, 
in  my  opinion,  he  might  at  pleasure  revoke  the  license  he  had 
given  his  daughter,  and  cfAl  her  home,  and  employ  her  in  his 
service  till  she  should  arrive  at  maturity." 

The  principle  upon  which  the  infant  is  allowed  to  collect  his 
wages,  is  that  of  agency.  The  infant  can  be  his  father's  agent, 
and  whether  he  is  so  or  not  is  a  question  of  fact,  like  any  other 
question  of  agency,  which  may  be  proven  by  either  direct  or  cir- 
cumstantial testimouy.  And  as  the  infant  has  the  right  to  col- 
lect the  wages  earned  by  him,  he  is  allowed  to  sue  in  his  own 
name.  The  mere  form  of  bringing  the  suit  is  not  material,  and 
does  not  g9  to  the  substantial  merits  of  the  matter.  In  many,  if 
not  in  most  cases,  the  parent  might  sue.  As  either  party  may 
sue,  the  first  suit  brought  would  exclude  the  other.  But  when 
the  question  comes  up  between  the  parent  and  the  infant,  it 
presents  a  very  different  aspect.  It  is  the  duty  of  the 
parent  to  '^'supply  his  child  with  necessaries;  and  he  is  [125] 
liable  to  others  who  furnish  them,  under  certain  circum- 
stances. Can  the  parent  then  divest  himself  of  this  duty  by 
giving  the  child  his  own  time?  Suppose  the  child  is  taken 
sick,  and  the  parent*has  means,  is  he  not  bound  to  take  care  of 
him,  even  after  he  has  given  him  his  time  ?  How,  and  in  what 
way,  and  under  what  system  of  morals,  can  a  parent  absolve 
himself  from  that  responsibility?  And  if  that  responsibility 
continues,  the  power  over  the  child  mjust  also  continue.  The 
responsibility  and  the  power  must  stand  or  fall  together.  The 
duty  of  the  parent  to  feed,  clothe,  and  educate  the  child,  must 
be  commensurate  with  the  power  to  control  and  govern. 

It  is  difficult  to  see  how  such  a  responsible  and  delicate  rela- 
tion can  be  destroyed  by  the  voluntary  act  of  the  father  without 
consideration.  It  is  difficult  to  undertand  how  a  parent  can 
cease  to  be  the  natural  guardian  of  his  infant  child  under  such 
circumstances.  And  being  the  guardian  of  his  child,  it  is  diffi- 
cult to  see  how  any  contract,  as  between  them,  could  be  en- 
forced. It  is  the  duty  of  the  parent  to  support  the  child;  and 
for  doing  this,  it  is  very  doubtful  whether  he  could  maintain  a 
suit  against  the  child,  even  upon  an  express  promise,  made  after 
becoming  of  age.  And  when  the  father  promises  his  infant  child 
a  certain  reward  for  doing  that  which  he  was  already  bound  to 
perform,  the  agreement  has  no  consideration  whereon  to  rest. 
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It  is  one  of  those  understandings  that  must  be  left  to  the  parties 
to  settle  themselves.  It  is  of  too  doubtful  and  delicate  a  char- 
acter to  be  the  subject  of  investigation  in  a  Court  of  Justice. 
And  while  I  will  not  undertake  to  say  that  no  such  a  case  was 
ever  silstained  in  a  Court  of  Justice,  I  have  not  been  able  to  find 
one;  and  the  learned  counsel  for  the  defendants  have  not  re- 
ferred to  any  such. 

If  such  agreements  between  a  parent  and  his  infant  child 
could  be  enforced  in  a  Court  of  Justice  as  a  good  and  valid  con- 
tract, it  would  certainly  place  the  father  and  child  in  a  very 
awkward  position  with  respect  to  each  other.  Even  in  cases 
where  the  child  is  of  age,  and  remains  in  the  service  of  the 
parent  as  one  of  the  family,  Courts  have  manifested  great  jeal- 
ousy of  claims  for  compensation.  The  case  of  Candor's  Appeal, 
5  Watts  &  S.  515,  is  a  very  strong  one.  In  that  case,  the  al- 
leged services  were  all  performed  after  the  son  was  of  full  age, 
and  yet  the  Court  held  he  was  not  entitled  to  recover,  upon  the 
ground  that  no  mutual  contract  was  proven.  The  remarks  of 
BooERs,  J.,  in  delivering  the  opinion  of  the  Court,  are  very  clear 
and  forcible. 

"In  Walker's  estate  we  took  occasion  to  express  the  reluc- 
tance with  which  we  listen  to  claims  for  wages  by  a  son,  against 
the  estate  of  a  deceased  parent;  and  subsequent  experience  has 
not  changed  or  modified  the  opinion  then  entertained.  It 
[126]  is  *pregnant  with  danger,  as  we  verily  believe,  as  well  to 
the  rights  of  creditors,  as  to  the  other  heirs,  and  cannot, 
of  course,  be  entitled  to  countenance  from  the  Court,  unless  ac- 
companied with  clear  proof  of  an  agreement,  not  depending  on 
idle  and  loose  declarations,  but  on  unequivocal  acts  of  the  in- 
testate; as,  for  example,  a  settlement  of  an  account,  or  money 
paid  by  the  father  to  the  son  as  wages,  distinctly  thereby  mani- 
festing, that  the  relation  which  subsisted,  was  not  the  ordinary 
one  of  parent  and  child,  but  master  and  servant."  **  Were  this 
the  case  of  creditors,  instead  of  heirs,  (and  yet  the  principle  is 
the  same,)  every  one  would  be  struck  with  the  great  hazard  of 
allowing  such  a  claim  on  such  flimsy  pretexts.  The  temptation 
of  fraud,  particularly  where  the  family  are  in  straits  and  diffi- 
culties, is  too  great.  A  Court  of  Justice  does  the  most  signal 
service  to  the  community,  when  they  remove,  as  far  as  human 
laws  can,  all  temptation  to  fraud,  and  is  kindred  vice,  prejury. 
We  must  carefully  avoid  throwing  temptation  in  the  path  of  in- 
tegrity and  truth." 

If  these  views  be  correst,  the  alleged  agreement  between  the 
deceased  and  his  son,  was  invalid;  and  the  deceased  was  not  in- 
debted to  the  defendant,  John  Daigh,  when  the  deed  was  exe- 
cuted. Even  if  the  defendant  had  been  of  age,  the  proof  of  the 
contract  would  have  been  at  least  very  dubious. 

The  deed  then  stands  as  a  voluntary  deed,  executed  while  the 
deceased  was  in  insolvent  circumstemces.  It  is  true  that  the 
Court  below  considered  that  the  answers  denied  every  material 
allegation  of  the  complaint,  .except  the  minority  of  John  Daigh^ 
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which  was  admitted.  But  this  would  seem  to  be  incorrect.  The 
complaint  asserts  the  fact  that,  the  estate  was  still  indebted  to 
the  persons  mentioned,  and  others,  in  about  the  sum  of  nine 
thousand  dollars.  This  is  not  denied.  The  complaint  also  al- 
leges, that  the  deceased,  at  the  time  the  deed  was  made,  was, 
without  the  property  described  in  the  conveyance,  insolvent. 
To  this  allegation  defendants  answer,  that  if  the  deceased  was 
insolvent  at  the  date  of  the  deed,  they  did  not  then,  nor  do  they 
now,  know  the  fact.  This  answer  is  not  sufficient  under  the 
forty-sixth  section  of  the  Practice  Act.  As  the  complaint  was 
verified,  there  should  have  been  a  specific  denial  to  each  allega- 
tion controverted  by  the  defendants,  or  a  denial  thereof  accord- 
ing to  their  information  and  belief. 

The  deed  then  being  voluntary  so  far  as  John  Daigh  is  con- 
cerned, can  it  stand  against  creditors  ? 

The  question,  whether  a  voluntary  settlement  is  void  under 
aU  circumstances,  as  against  antecedent  creditors,  has  been 
much  discussed  by  different  Judges,  and  different  conclusions 
arrived  at.  In  Reade  v.  Livingstone,  3  John.  Ch.  481,  Chancel- 
lor Kent  held,  that  such  a  settlement  was  void  under  all  pos- 
sible circumstances,  as  against  antecedent  creditors.  The 
same  view  *is  taken  by  Justice  Bbonson,  in  the  great  case  [127] 
of  Van  Wyck  v.  Seward,  18  Wend.  398.  The  Supreme 
Court  of  South  Carolina  have  substantially  held  the  same  doc- 
trine. The  remarks  of  Mr.  Justice  Bhonson  are  very  just  and 
forcible. 

''As  against  the  donee,  this  question  never  arises  until  the 
creditor  has  lost  all  other  means  of  obtaining  his  demand.  And 
why  should  he  lose  his  debt  when  the  property,  on  the  credit  of 
which  it  was  contracted,  has  neither  been  sold,  lost,  nor  ex- 
pended by  ttie  debtor  in  the  course  of  his  business,  but  has  been 
given  away  to  his  family?  Why  should  the  right  of  the  creditor 
to  reach  the  property  in  the  hands  of  the  donee,  depend  on  the 
inquiry,  whether  the  debtor  parted  with  too  much,  or  too  little 
of  his  property?  Can  there  be  such  a  thing  as  a  reasonable 
family  settlement,  when  it  ultimately  works  injustice  to  the 
existing  creditors  of  the  grantor?  I  have  never  been  able  to 
discover  the  principle  upon  which  a  title  acquired  by  mere  gift, 
should,  under  any  circumstances  whatever,  be  deemed  superior 
to  the  claim  of  the  creditor  to  be  paid  his  debt." 

The  rule  laid  down  by  Chancellor  Kent,  and  sustained  by 
Justice  Bbonson,  and  so  many  others  of  our  wisest  and  best 
jurists,  is,  in  my  conception,  the  plain,  the  honest,  the  efficient, 
and  the  humane  rule,  and  the  one  that,  in  its  practical  results, 
would  ultimately  produce  the  greatest  amount  of  good.  When- 
ever laws  are  so  framed  as  to  afford  opportunities,  and  offer  in- 
ducements, for  the  commission  of  fraud,  the  standard  of  private 
and  public  morality  is  injured,  for  which  no  pecuniary  consid- 
eration can  ever  constitute  any  adequate  justification.  But  I 
agree  with  the  remark  of  Chancellor  Kent,  2  Com.  442,  note 
"a,"  ''that  the  doctrine  in  Reade  v.  Livingstone,  and  of  the 
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English  Chancellors,  on  whom  it  rested,  is,  I  greatly  fear,  too 
stem  for  present  times." 

But  our  statute  concerning  fraudulent  conveyances  and  con- 
tracts, has  settled  the  rule  upon  this  subject.  By  the  provisions 
of  the  twenty-third  section,  the  question  of  fraudulent  intent  in 
all  cases  arising  under  the  Act,  shall  be  deemed  a  question  of 
fact,  and  not  of  law,  and  the  want  of  a  valuable  consideration 
shall  not  constitute  conclusive  evidence  of  fraud.  The  statute 
contains  two  provisions.  The  fifteenth  section  makes  possession 
by  the  vendor,  after  a  sale  of  personal  property,  conclusive  evi- 
dence of  fraud  as  against  creditors  and  subsequent  purchasers 
in  good  faith.  This  provision  of  the  statute  is  only  affirmative, 
that  a  particular  fact  shall  be  conclusive  evidence  of  fraud;  but 
it  is  not  exclusive,  and  does  not  say  that  no  other  fact  shall 
be  so  considered  by  the  Courts.  But  in  reference  to  one  class 
of  cases,  there  is  a  restrictive  provision  that  "no  conveyance 
shall  be  adjudged  fraudulent  as  against  creditors  or  purchasers, 
solely  on  the  ground  that  it  was  not  founded  on  a  v^uable  con- 
sideration." (Com.  L.  202.) 
[128]  ^Under  these  provisions,  the  mere  fact  that  the  deed  to 
John  Daigh  was  voluntaiy,  would  not,  of  itself,  consti- 
tute the  conveyance  fraudulent  as  to  him.  It  will  be  necessary, 
then,  to  look  to  other  facts  in  order  to  determine  this  question. 
And  as  to  the  alleged  fraudulent  intent,  it  is  only  necessary  to 
inquire  into  that  of  the  donor,  and  not  that  of  the  donee.  (18 
Wend.  397.)  See  also  the  twenty-fourth  section  of  our  Statute 
of  Frauds,  which  protects  only  the  innocent  purchaser,  and  not 
the  innocent  donee. 

In  determining  the  intention  of  the  deceased,  existing  at  the 
time  he  made  the  conveyance,  it  must  be  assumed  that  he  knew 
the  law,  and  the  fact  that  he  was  indebted  to  others.  {Taaffe  v. 
Josephson,  7  Cal.  852.)  As  it  must  be  assumed  that  the  grantor 
knew  both  the  law  and  the  facts,  the  proof  of  a  fraudulent  in- 
tention is  conclusive  from  the  testimony.  He  knew  he  owed  his 
son  nothing  for  his  labor,  and  the  amount  of  property  con- 
veyed by  the  grantor,  and  the  amount  of  debts  he  at  that  time 
owed,  showed  clearly  that  he  knew  his  creditors  must  be  in- 
jured, if  the  conveyance  should  be  held  valid.  And  it  may  be 
safely  assumed,  that  when  a  person  makes  a  gift  of  such  a  pro- 
portion of  his  property,  as,  considering  the  amount  of  his  ex- 
isting debts,  a  prudent  and  just  man  would  not  make,  this  cir- 
cumstance is  conclusive  evidence  of  fraud.  If,  at  the  time  the 
gift  is  made,  there  is  a  reasonable  ground  for  the  fear  that  ex- 
isting creditors  will  not  be  paid,  and  it  should  afterwards  turn 
out  Uiat  the  other  property  of  the  donor  is  insufficient,  the  gift 
should  be  set  aside. 

We  can  only  judge  of  intention  from  facts  and  circumstances; 
and  as  every  man  must  be  held  to  know  the  law  and  the  facts 
regarding  his  own  business,  he  must  be  held  to  a  reasonable  use 
of  this  knowledge.  If,  therefore,  he  does  that  which  a  prudent 
and  just  man  would  not  do  under  the  existing  circumstances, 
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his  act  should  be  disregarded.  It  cannot  be  supposed  that  our 
statute  intended  to  protect  the  donee  against  anything^  except 
those  unexpected  events  that  prudence  and  integrity  could  not 
foresee. 

If  these  views  be  correct,  they  dispose  of  the  case,  so  far  as 
the  defendant  John  Daigh  is  concerned.  In  reference  to  the  case 
of  defendant  Hazlett,  the  proof  shows  that  he  was  of  age,  and 
that  he  did  perform  about  one  year's  labor  for  the  deceased.  /  It 
is,  however,  shown,  that  a  considerable  amount  of  personal 
property  also  went  into  the  hands  of  the  defendants,  estimated 
at  about  four  thousand  dollars  in  round  numbers.    But,  at  the 
same  time,  it  is  shown  that  defendants  paid  debts  of  deceased  to 
an  equal  amount,  and  this,  in  pursuance*  of  an  understanding 
with  deceased  that  these  creditors  should  be  paid.  Most  of  these 
payments  were  inade  before,  but  some  of  them  after  the  death 
of  James  Daigh.    The  conclusion  of  the  District  Judge 
that  de-*ceased  was  indebted  to  defendant  Hazlett  at  the    [129]  ^ 
time  the  deed  was  executed,  seems  to  be  supported  by 
the  testimony. 

In  the  case  of  Taaffe  v.  Josephson,  we  held  that  when  a  part 
of  the  consideration  of  a  contract  is  illegal,  or  when  an  entire 
judgment  is  composed  of  several  elements,  one  of  which  is  fraud- 
ulent, the  whole  is  void.  This  is  undoubtedly  the  just  rule^  as 
between  single  parties,  or  when  all  purchasers  have  participated 
in  the  illegal  consideration.  (See  7  Paige,  277;  4  Kent,  281, 
note  **a;"  16  Wend.  183.)  But  in  a  case  where  the  deed  is  made 
to  two  or  more  purchasers,  and  the  consideration  passing  from 
some  of  them,  is  illegal,  but  the  consideration  paid  by  the  others 
is  good*  and  there  is  no  knowledge  on  the  part  of  the  innocent 
co-purchasers  of  the  illegal  consideration,  it  may  admit  of  a 
very  strong  doubt  whether  the  instrument  would  be  void  in 
toto. 

In  this  case,  however,  it  is  not  necessary  to  determine  that 
point.  The  defendant  Hazlett  must  be  held  to  have  known  the 
law;  and  from  the  testimony,  it  is  clear  that  he  did  know  what 
was  the  alleged  consideration  paid  by  John  Daigh  to  the  de- 
ceased. In  other  words,  he  must  have  known  that  John  was  ah 
infant;  that  the  father  owed  him  nothing  in  law  for  his  labor, 
and  that,  therefore,  the  deed  was  made  by  the  father  without 
consideration,  with  intent  to  injure  the  creditors.  The  facts 
proved  show  that  Hazlett  was  a  member  of  the  family  of  the  de- 
ceased; was  familiar  with  his  business,  and  must  have  known 
that  he  was  largely  in  debt,  if  not  insolvent.  Under  these  cir- 
cumstances, he  participated  in  the  conveyance,  and  whether  he 
actually  intended  to  do  that  which  he  thought  wrong  or  not,  he 
is  equally  as  responsible  as  if  he  did,  for  the  law  cannot  but  con- 
sider an  act  done  with  such  knowledge  both  of  the  law  and  of 
the  facts,  as  done  with  the  intent  to  hinder  and  delay  creditors. 
For  these  reasons,  I  think  the  judgment  of  the  Court  below 
should  be  reversed,  and  that  Coiirt  directed  to  enter  a  decree 
for  the  plaintiff. 
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[130j  *BRYAN  V.  BERRY.* 

1  Appeal,  IlNDEBTAEiNa  KsoBsaABT  to  Pkbfect.— Appdllants  mnst  show,  in 
their  transcripts,  the  necessary  bond  to  affect  the  appeal,  or  else,  by  the 
certificate  of  the  clerk  of  the  Ooort  below,  that  the  undertaking  has  been 
filed,  and  the  time  of  filing  the  same. 

Idem. — Objections,  when  to  be  Taken. — Parties  intending  to  take  adyan- 
tage  of  the  failure  to  file  the  requisite  undertaking,  must  do  so  before 
the  case  is  sabmitted. 

Idem.— Stat  op  Pbocsedikos. — ^Notice  of  a  motion  to  set  aside  an  execu- 
tion and  a  ieyy  made  thereunder,  will  not  operate  as  a  stay  of  proceed- 
ings. 

Idem.— Epfect  of  Takino.— Where  a  judgment  is  rendered,  and  an  appeal 
taken  to  this  Court,  the  Court  below  loses  control  oyer  the  judgment, 
and  an  order  amending  the  judgment  is  erroneous. 

Idem. — When  will  Lib. — An  appeal  will  lie  from  an  order  of  the  Court  be- 
low, changing  the  judgment. 

'  Execution— When  cannot  be  Set  Aside.— Where  third  parties  haye  pur- 
chased, at  an  execution  sale,  it  is  too  late  to  moye  to  set  aside  the  exe- 
cution. 

Appeal  from  the  District  Oburt  of  the^-Seventh  Judicial  Dis- 
trict, County  of  Solano. 

This  was  an  action  by  the  plaintiff,  Bxyan,  against  D.  M.  Ber- 
ry, John  H.  Berry,  and  James  H.  Gordon,  on  a  joint  and  sey- 
eral  promissory  note.  Judgment  was  rendered  thereon,  on  the 
10th  day  of  Januaiy,  1856,  against  all  the  defendants,  jointly, 
for  thirty-eight  hundred  dollars  and  costs.  A  notice  of  a  mo- 
tion for  a  new  trial,  on  behalf  of  D.  M.  Berry,  was  given,  on 
the  26th  day  of  January,  a.  d.  1856,  and  sustained  by  the  Court. 
The  case  was  afterwards  tried  between  the  plaintiff  and  D.  M. 
Berry,  at  the  March  Term,  1856,  of  the  Coiirt  below,  aftd  judg- 
ment rendered  against  the  said  D.  M.  Beny  for  forty-one  hun- 
dred and  seventy-six  dollars  and  sixty-three  cents,  and  costs. 
An  appeal  was  afterwards  taken  to  the  Supreme  Court,  by  D. 
M.  Berry,  but  no  undertaking  on  appeal,  filed  to  stay  execu- 
tion, was  given.  At  the  hearing  tnereof,  in  this  Court,  the 
judgment  was  reversed,  at  the  October  Term,  1856. 

On  the  5th  July,  1856,  execution  was  issued,  as  upon  a  judg- 
ment in  favor  of  the  plaintiff,  and  against  all  the  defendants,  for 
forty-one  hundred  and  seventy-six  dollars  and  sixty-three  cents, 
and  costs. 

On  the  7th  July,  1856,  the  sheriff  made  a  levy  upon  cattle,  etc., 
and  on  the  15th  July,  1856,  sold  the  same. 

On  the  14th  July,  1856,  D.  M.  Beny,  the  appellant,  and  the 
other  defendants,  gave  notice  of  a  motion  to  set  aside  the  exe- 
cution issued,  and  the  levy  made  under  it,  on  the  ground  that 
such  execution  was  erroneous,  irregular  and  void.  The  motion 
to  set  aside  said  execution,  etc.,  was  heard  on  the  29th  Septem- 
ber, 1856. 

*See  Bune  caM,  6  Cal.  894. 

1.  Approved,  Franklin  y.  Reiner,  post  JtiO:  CfunningKam  y.  HopJeint,  ante  33:  Hastings  y. 
Halleek,  10  Cal.  81;  Wakeman  y.  Coleman,  38  Cal.  69;  FrankUn  v.  Goodman,  Gal.  Bup.  Ct., 
Oct.  T.,  1866,  not  reported. 

3.    Approved,  San  Francitco  v«  Pixley,  31  C«l.  69. 
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On  the  30th  September,  1856,  the  District  Judge  made  an  or- 
der, denying  the  motion  to  set  aside  the  execution,  and  in  the 
same  order  stated  that  a  cross  motion  was  made,  on  behalf  of 
plaintiff,  ''to  amend  the  record  of  the  judgment,  and  the 
pro-*ceeding8  upon  said  record,  and  also  the  docket  of  [131] 
said  judgment,"  and  "ordered  that  the  judgment-record, 

and  proceedings  therein,  made  on  the day  of  June,  1856, 

in  the  above  entitled  cause,  be  amended,  by  making  the  entry 
of  judgment  correspond  to  the  title  of  the  cause,  so  that  such 
such  judgment  shall  stand  against  Daniel  M.  Berry,  defendant, 
severally,  as  impleaded  with  John  H.  Berry  and  James  H.  Gor- 
don, and  that  the  docket  of  said  judgment  be  altered,  so  as  to 
conform  thereto,  and  that  such  amendment  be  made  nunc  pro 
tunc,  so  that  such  judgment  shall  be  in  all  respects  a  perfect 
several  judgment  against  said  Daniel  M.  Berry,  for  the  sum 
therein  speciied,  from  the  date  of  which  the  same  was  entered, 
and  that  the  execution  issue  on  said  judgment,  and  all  proceed- 
ings therein  be  made  to  conform  to  the  judgment,  as  amended 
by  this  order." 

From  the  order  made  as  above,  the  said  Daniel  M.  Berry,  ap- 
pealed to  this  Court,  on  the  18th  day  of  November,  1856. 

John  Currey,  for  Appellant. 

The  Court  below  seemed  to  proceed  upon  the  hypothesis  that 
the  execution  was  merely  erroneous  and  voidable,  and  that 
power  existed  in  such  Court  to  amend  it.  If  the  execution  was 
void,  there  was  nothing  by  which  it  could  be  amended.  That 
the  execution  was  void,  I  think  there  need  be  no  doubi 

In  Parsons  v.  Lhyd,  3  Wils.  345,  DeGray,  C.  J.,  observes: 
"  There  is  a  great  d^erence  between  erroneous  process  and  ir- 
regular (that  is  to  say,  void,)  process.  The  first  stands  valid  and 
good,  until  it  be  reversed;  the  latter  is  an  absolute  nullity  from 
the  beginning.  The  parly  may  justify  under  the  first,  until  it 
be  reversed;  but  he  cannot  justify  under  the  latter,  because  it 
was  his  own  fault  that  it  was  irregular  and  void  first."  (See, 
also,  to  same  point,  1  Cow.  734,  735.) 

In  Woodcock  v.  Bennett,  1  Cow.  734,  735,  the  Court  says: 
''There  is  a  marked  distinction  between  judgments  reversed  for 
error,  and  executions  set  aside  for  irregularity.  In  the  latter 
case,  the  party  is  never  excused,  if  the  irregularity  be  such  as 
renders  the  process  void.  One  case  is  the  f aidt  of  the  party  him- 
self; the  other  is  considered  the  error  of  the  Court.  {Iiou)€  v. 
WiUon,  2  Wils.  385.) 

There  is  a  very  great  difference  between  an  irregular  process 
and  an  erroneous  process.  The  suing  out  an  irregular  process 
is  the  act  of  the  party  himself,  for  which  he  shall  be  answerable; 
but  the  awarding  erroneous  process  is  the  act  of  the  Court.  (See 
Serjeant  Glynn's  argument  and  decision,  by  DeGrat,  C.  J.,  in 
3  Wils.  343,  etc.     See  also,  Simands  v.  Caain,  2  Caines  61.) 

By  the  two  hundred  and  ninth  section  of  the  Pr.  Act,  it  is 
provided  that  "the  party  in  whose  favor  judgment  is  given,  may, 
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at  any  tiine  within  five  years  after  the  entry  thereof,  issue 
[132]  *a  writ  of  execution  for  its  enforcement,  as  prescribed  in 
tJiis  chapter." 

The  writ  of  execution,  by  our  statute,  is  issued  as  the  act  of 
the  plaintiff;  it  is  not  awarded  by  the  Court,  and  the  plaintiff 
causes  the  same  to  be  issued,  at  his  peril*  If  he  fails  to  refer-  to 
the  judgment  intelligibly,  or  fails  to  state  the  names  of  the  par- 
ties, the  judgment,  and  the  amount  thereof,  and  the  amount 
actually  due  thereon,  it  is  not  the  erroneous  act  of  the  Court, 
but  is  an  irregularity  of  the  party  himself,  the  consequences  of 
which  the  party  in  fault  must  Sear.  (See  Pr.  Act,  sees.  209, 
210.) 

The  order  under  review  was  a  denial  of  the  motion  to  set  the 
execution  aside,  and  at  the  same  time,  the  Court  entertained  a 
cross  motion,  as  it  is  said,  ''to  amend  the  record  of  the  judg- 
ment and  the  proceedings  upon  said  record,  and  also  the  docket 
of   said  judgment,"  and  ''ordered"  that  the  judment-record, 

and  proceedings  therein,  made  on  the day  of  June,  1856, 

be  amended,  etc. 

The  Court  was  mistaken  in  supposing  that  any  proceedings 
were  had  concerning  the  judgment-record  in  June,  1856.  The 
judgment  against  the  appellant  was  rendered  at  the  March 
Term,  and  was  a  several  judgment  against  him.  There  was  no 
judgment  or  judgment-record  to  be  amended.  (See  Morrison  v. 
Dapman,  3  Cal.  255.) 

The  execution  was  not  amended.  It  stands  now  as  it  did  be- 
fore said  order.  The  appellant's  property  has  been  sold  under 
it,  as  upon  a  judgment  against  three  persons  jointly,  which,  in 
fact,  never  had  existence. 

The  Court  is  requested  to  notice  the  question  here  suggested: 
Was  not  the  judgment  of  January  Term,  1856,  against  John  H. 
Beny  and  J.  H.  Gordon,  a  merger  and  extinguishment  of  the 
note  ?  If  so,  is  not  the  judgment  rendered  in  March,  1856, 
void? 

Whitman  d  Bryan,  for  Respondent. 

This  was  a  strange  case,  as  will  be  perceived  from  the  record 
and  upon  an  inspection  of  appellant's  brief. 

This  cause,  upon  its  first  hearing  below,  was  decided  in  favor 
of  respondent,  against  three  defendants.  One  moved  a  new  trial 
upon  the  ground  that  he  was  merely  a  surety  upon  the  note,  and 
not  originally  liable. 

The  new  trial  was  granted,  and  upon  the  hearing  there  was  a 
separate  judgment  entered  against  the  one  who  obtained  a  new 
trial. 

From  that  judgment  he  appealed  to  this  Court;  and  at  the 
October  Term,  1856,  a  decision  was  rendered  by  this  Court,  re- 
versing the  judgment  below. 

A  rehearing  was  granted  in  this  Court,  and  upon  the  rehear- 
ing, the  Court,  in  an  additional  opinion,  affirmed  their  former 
opinion  in  the  cause. 
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♦Pending  the  appeal  to  this  Court,  the  appellant,  Ber-  [133 1 
ry,  not  haying  filed  a  bond  for  stay  of  proceedings,  as  he 
should  have  done,  to  stay  execution  in  the  cause,  an  execution 
issued,  and  a  part  of  the  money  was  made  upon  the  same,  be- 
fore judgment  of  reversal  v?as  pronounced  in  this  Court.  There 
was  a  clerical  error  discovered  in  the  judgment  and  execution, 
there  being  too  many  parties  named  in  the  same,  and,  upon 
motion,  the  Court,  by  an  order  nunc  pro  tunc,  amended  the 
same. 

Now,  the  appellant,  having  succeeded  in  his  former  suit,  by 
the  judgment  of  reversal  of  this  Court,  and  the  judgment  itself 
being  thereby  destroyed,  he  now  goes  back  and  appeals  from 
the  order  correcting  the  judgment  and  execution  in  the  matter 
of  clerical  mistake,  as  to  naming  too  many  parties. 

That  is  to  say,  this  .Court,  upon  appeal,  has  destroyed  the 
judgment,  yet  the  appellant  afterwards  appeals  to  this  Court, 
from  an  order  in  the  case  affecting  the  execution. 

This  is  extraordinary.  A  mere  statement  is  sufficient  to  show 
its  absurdity.  The  judgment  has  already  passed  through  this 
Court,  and  is  dead,  yet  an  order  affecting  the  judgment  and  ex- 
ecution can  be  reviewed  in  this  Court,  after  the  death  and  burial 
of  the  judgment. 

If  the  judgment  and  execution  in  our  favor  was  erroneous,  so 
much  the  better  for  them,  since  the  judgment  was  reversed,  and 
•one  ordered  in  their  favor.  The  more  defects  in  process,  the 
more  favorable  to  them.  An  order  amending  the  judgment  and 
process  in  any  manner,  could  have  no  effect  where  the  judg- 
ment itself  is  pronounced  erroneous.  This  is  too  clear  for  ar- 
gument. 

If  they  Qan  appeal  from  an  order  affecting  the  judgment  and 
execution,  after  reversal  of  judgment,  they  can  appeal  from  a 
summons,  prcecipe,  order  of  continuance,  or  any  other  interlocu- 
tory order  or  process  after  the  judgment  itself  has  been  passed 
upon  in  the  appellate  Court;  which  is  too  ridiculous  to  aUow  of 
reasoning  upon  it. 

The  fault  has  been  with  the  appellant.  If  he  wished  the  ex- 
ecution stayed,  he  should  have  filed  a  bond,  to  stay  proceedings 
pending  his  appeal  to  the  Supreme  Court. 

Having  failed  to  do  this,  he  cannot  go  back  after  succeeding 
in  the  Supreme  Court,  and  appeal  from  an  order  in  the  same 
cause,  for  the  purpose  of  having  process  pronounced  irregular. 

The  record  also  -does  not  show  that  in  this  second  appeal,  in 
the  same  cause,  any  bond  was  filed  for  appeal  to  this  Court. 

We  claim  that  the  appeal  should  be  dismissed,  with  costs. 

MuRBAY,  C.  J.,  delivered  the  opinion  of  the  Court — Bubnett, 
J. ,  concurring. 

This  case  was  decided  at  the  present  term,  not  upon  the  mer- 
its, but  upon  the  ground  thafc  there  was  no  undertaking 
on  ap-*peal.     As  no  appeal  is  effectual  for  any  purpose    [134] 
without  an  undertaking,  the  appellant  must  show  affirma- 
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tively  that  the  undertaking  required  was  given.  In  this  case, 
the  ixanscript  did  not  show  that  such  undertaking' was  filed,  but 
upon  an  application  for  a  rehearing  that  fact  is  shown  by  the 
amdavit  of  the  counsel  of  defendant,  Berry,  and  by  the  certifi- 
cate of  the  clerk,  and  that  the  undertaking,  after  having  been 
filed,  was  lost.  To  show  that  the  undertaking  is  filed,  the  cer- 
tificate of  the  clerk  will  be  prima  facie  sufficient,  without  in- 
serting a  copy,  and  if  the  respondent  has  any  objections  to 
make  against  the  sufficiency  of  the  undertaking,  he  should  do 
so,  by  motion  to  dismiss  the  appeal  before  the  case  is  submitted, 
and  in  support  of  his  motion  he  may  use  a  certified  copy  of  the 
undertaking. 

As  the  practice  in  this  respect  has  not  been  settled,  we  think 
the  case  of  the  appellant  should  not  be  dismissed,  under  the 
circumstances.  But  hereafter,  we  shall  expect  the  appellant  to 
show  by  the  certificate  of  the  clerk  that  the  undertaking  has 
been  filed  in  due  time,  and  if  not  shown  to  have  been  filed,  then 
we  shall  require  the  respondent  to  make  his  objection  by  motion 
to  dismiss,  and  not  for  the  first  time  in  his  brief. 

This  case  was  before  this  Court  upon  the  merits,  and  was  de- 
cided at  the  last  October  Term,  and  the  remittitur  sent  down  on 
the  2d  of  December,  1856.  After  the  appeal  was  taken,  the 
plaintiff  caused  an  execution  to  issue  against  the  property  of  all 
the  defendants,  as  no  sufficient  undertaking  had  been  filed  by 
defendant  Daniel  M.  Berry,  to  stay  the  execution.  The  execu- 
tion was  issued  on  the  5th  day  of  July,  1856,  returnable  in  forty 
days,  and  was  levied  on  the  property  of  defendant  D.  M.  B.,  on 
the  7th  of  July,  and  the  property  sold  on  the  15tii,  and  the  ex- 
ecution returned  on  the  4th  of  August,  1856.  On  the  14th  day 
of  July,  one  day  before  the  sale,  the  defendant  D.  M.  B.,  gave 
notice  to  the  attorney  of  the  plaintiff  that  he  would,  at  the 
next  term  of  the  District  Court,  make  a  motion  to  set  aside  the 
execution,  and  the  levy  made  under  it.  The  motion  was  made 
on  the  30th  of  September,  1856,  and  overruled  by  the  Court, 
and  an  order  made  by  the  Court  upon  the  application  of  the 
plaintiff,  amending  the  judgment-record  nunc  pro  tunc.  From 
the  order  overruling  the  motion  to  set  aside  the  execution  and 
levy,  and  from  the  order  permitting  the  amendment,  the  de- 
fendant, D.  M.  B.,  appealed  on  the  18th  November,  1856. 

We  tliink  the  District  Court  did  not  err  in  overruling  the 
motion  to  set  aside  the  execution  and  levy.  The  notice  t£at  a 
motion  would  be  made,  did  not  operate  as  a  stay  of  proceed- 
ings. After  giving  the  notice,  the  defendant  should  have  pro- 
cured an  order  staying  the  sale  under  the  execution  until  his 
motion  could  have  been  heai'd.  {Greenup  v.  Brown ,  Breese,  193; 
Beard  v.  Foreman^  Breese  385;  Bobinson  v.  Chisseldine,  4  Scam. 

333.) 
[135]        ^Without  such  an  order  the  proceedings  must  go  on, 
and  it  was  too  late  to  move  to  set  aside  the  execution  af- 
ter the  sale,  as  a  part  of  the  property  had  been  purchased  by 
third  persons  not  parties  to  the  suit.    The  motion  was  to  set 
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aside  the  execution  and  levy,  and  the  effect  of  this  motion,  if  sus- 
tained, would  have  been  to  declare  void  the  sales  made  of  the 
property,  as  well  as  that  portion  sold  to  third  parties,  as  ilxat 
portion  sold  to  the  plaintiff  in  the  execution. 

In  the  case  of  Day  v.  Oraham,  1  Gil.  435,  this  question  is  very 
fully  considered,  the  authorities  reviewed  and  the  correct  doc- 
trine laid  down.     In  that  case  the  Court  say: 

''  Upon  these  authorities,  we  are  of  opinion  that  when  ^he 
plaintiff  in  the  execution  is  the  purchaser,  and  before  he  con- 
veys to  another,  the  Court  will  set  aside  the  sale,  upon  motion. 
But  after  he  conveys  to  a  third  person,  and  when  a  third  per- 
son becomes  a  purchaser,  the  Court  will  not  determine  in  this 
summary  wav,  questions  which  may  affect  the  rights  of  others 
not  before  the  Court,  and  without  opportunity  of  explaining 
away  those  circumstances  which  might  destroy  his  title." 

But  in  reference  to  the  order  permitting  the  amendment,  we 
think  there  was  error.  The  case  was  pending  in  this  Court,  on 
appeal,  and  the  District  Court  had  lost  all  power  over  the  judg- 
ment. The  right  to  issue  the  execution  was  not  suspended  by 
the  appeal,  but  the  right  to  amend  the  judgment  appealed  from 
was  ta\en  away. 

It  is  insisted  by  the  plaintiff,  that  as  the  judgment  against 
defendant  D.  M.  B.  was  reversed  in  this  Court,  and  the  judg- 
ment thereby  destroyed,  that  the  defendant  had  no  right  to  ap- 
peal from  the  order  permitting  the  amendment.  But  this  ob- 
jection is  more  plausible  than  real.  The  appeal  from  the  order 
was  taken  November  18th,  and  the  case  on  appeal  was  not 
finally  disposed  of  in  this  Court  until  the  2d  of  December.  And 
for  the  very  reason  that  the  judgment  as  it  stood  before  the 
amendment,  was  reversed  by  the  decision  of  this  Court,  it  was 
proper  that  the  defendant  should  appeal  from  the  order  chang- 
ing the  judgment  pending  the  appeal.  It  is  unnecessaiy  to  de- 
cide the  question  raised  in  the  close  of  the  defendant's  brief. 
The  case  of  Steams  v.  Aguirre,  6  Cal.  176,  goes  far  to  settle  the 
point  raised. 

For  these  reasons,  that  portion  of  the  order  made  by  the 
Court  below  permitting  plaintiff  to  amend  his  judgment  against 
the  defendant  D.  M.  Berry,  is  reversed,  and  the  Court  below 
will  enter  an  order  vacating  the  same.  The  appellant  is  entitled 
to  the  costs  of  this  appeal. 

Vol.  Vm.— «  139 
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[136]  *CRANDALL  et  al.  v.  WOODS  et  al.* 

Water  Bights,  fbom  Possession  ov  Land. — Possession  of  pnblio  land  gives 
the  right  to  the  use  of  water  flowing  through  it  for  natural  wants,  but  does 
not  confer  the  right  to  divert  it,  and  prevent  its  running  upon  the  ad- 
joining land  of  another  who  has  taken  the  same  up  subsequently,  but 
before  the  attempt  to  change  the  course  of  the  water. 

1  Land  Eights,  undbb  Possession  op. — Possession  of  public  land  carries 
with  it  the  privileges  and  incidents  of  ownership  against  every  one  but 
the  government,  subject  only  to  rights  antecedently  acquired.  * 

Idem. — PniOBiTT  of  Bights. — As  between  two  locators  of  public  land,  the 
rule,  qui  prior  est  in  tempore,  potter  est  in  jure,  must  always  apply. 

Wateb  Bights,  bt  Pbescbiption.— Bights  to  the  use  of  water  become  fixed 
after  five  years'  adverse  enjoyment  of  the  same. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

This  was  an  action  for  damages  and  a  perpetual  injunction  on 
the  part  of  the  Union  Water  Company  against  Woods  and  wife, 
and  Andrew  Jamieson,  for  the  dliversion  of  water  claimed  by 
plaintiff.  The  defendants  Woods  disclaimed,  while  the  defend- 
ant Jamieson  justified  his  right  to  the  water.  The  facts  were-  as 
follows:  In  the  year  1850,  the  defendants  Woods  were  in  the 
possession  of  a  tract  of  government  land  that  contained  several 
sprinp^s  of  running  water,  which,  after  running  a  short  distance 
through  their  natural  outlets,  united  and  formed  one  stream, 
which,  in  the  year  1851,  ran  through  a  small  tract  of  land  ad- 
joining, and  was  used  by  the  owners  thereof  for  irrigation,  and 
other  natural  purposes.  In  June,  1852,  Woods  sold  out  his 
right  to  the  springs  to  the  plaintiffs,  and  became  a  member  of 
said  Company,  who  at  once  constructed  a  system  of  water-works 
whereby  the  town  of  Grass  Valley  has  been  supplied  by  water 
ever  since  the  year  1852.  The  defendant  Jamieson  connected 
himself  by  various  conveyances  with  the  title  that  the  posses- 
sors in  1851  had  to  the  ranch  adjoining  the  Woods  tract,  and 
claimed  and  exercised  the  right  in  1856  of  using  the  water  of 
plaintiffs  for  his  natural  uses.  The  case  was  tried  before  a  jury, 
whom  the  defendant  Jamieson  asked  the  Court  to  instruct  as 
follows,  which  being  refused,  an  exception  was  duly  taken:  "If 
the  jury  believe,  from  the  evidence,  that  the  defendant,  Andrew 
Jamieson,  or  those  under  whom  he  holds,  located  the  ranch  or 
piece  or  parcel  of  ground  prior  to  the  claim  set  up  by  the  plaint- 
iffs to  the  waters  of  the  spring  in  question,  and  that  the  water 
of  said  springs,  by  its  natural  flow,  round  its  way  into  defendant 
Jamieson's  said  ranch,  then  that  said  Jamieson  was  entitled  to 
the  reasonable  use  of  said  water,  and  to  have  the  same  flow 
through  his  ranch  for  agricultural  and  farming  purposes,  as 
against  the  plaintiffs,  subsequently  diverting  the  same  for  culi- 
nary and  domestic  purposes."    The  jury  returned  a  verdict  in 

«Same  case,  6  Csl.  449. 

1.    Approved.  Leigh  Co.  v.  Independent  Ditch  Co.,  pogl  823;  Vansickle  v.  Hornet,  7  Nev. 
867;  dlstingnifihed.  Thor^  v.  Freed, 1  Hont.  686. 
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♦favor  of  plaintiff,  on  whom  judgment  was  rendered.    [137] 
Defendants  appealed. 

McConnell  &  Steuari,  for  Appellant. 

There  is  but  a  single  point  presented  by  the  bill  of  exceptions 
in  this  case,  for  the  consideration  of  the  Court.  That  point  is, 
whether  the  location  and  appropriation  of  a  portion  of  the  pub- 
lic land  for  such  purposes  as  the  locator  may  deem  proper  to 
put  it,  carries  with  it  a  right  to  the  use  of  such  water-courses  as 
naturally  flow  through  it,  as  against  persons  subsequently  ap- 
propriating and  using  the  water  of  such  water-courses. 

In  the  case  at  bar,  the  ranch  called  the  "Jamieson,"  or  -'Ben- 
nett,"  ranch  was  ''taken  up,"  and  enclosed  in  the  month  of  Feb- 
ruary, 1851,  and  the  plaintiff  first  appropriated  the  waters  of 
\he  several  springs,  (of  which  mention  is  made  in  the  pleadings 
*  and  bill  of  exceptions.)  in  June  a.  d.  1852. 

As  the  question  of  priority  of  location  by  the  defendants 
appears  clearly  from  the  record,  and  in  fact  is  not  controverted, 
the  whole  question  may  be  simplified  by  stating  it  in  the  follow- 
ing form: 

Does  a  person,  taking  possession  of  a  part  of  the  public  do- 
main, acquire  thereby  a  right  to  the  reasonable  use  of  such  nat- 
ural water-courses  as  have,  from  time  immemorial,  flowed 
through  such  land  ? 

Of  this  proposition,  we  maintain  the  affirmative. 

We  say  first  that  tiie  word  "land"  embraces  *'exvi  termini" 
all  streams  of  water  flowing  through  or  upon  it,  and  that  posses- 
sion of  land,  however  obtained,  carries  with  it  a  usufructuary 
interest  in  the  waters  of  such  sti^ams  as  flow  through  it,  as  long 
as  such  possession  continues. 

The  word  ''land"  legally  imports  not  only  the  superficial  soil, 
but  everything  either  above  or  below  the  surface.  (2  Black. 
Com.  17, 18;  1  Hilliard's  Real  Propei-ty,  51;  Coke  on  Littleton, 

4  a,  3  Kent's  Com.  401.) 

It  includes  the  beds  and  banks  of  all  streams  or  pools  of 
water  (stagna)  contained  within  it;  hence  it  is  said  that  Kprcscipe 
in  a  real  action  or  action  of  ejectment  does  not  lie  for  a  running 
stream  or  even  a  standing  pool  of  water,  eo  nomine,  but,  for  so 
much  land  covered  with  water  {terra  aqita  co-oj/erta,)  (Coke  on 
Littleton,  4  a;  2  Black.  Com  18;  AngeUon  Water-Courses,  sees. 

5  to  9,  inclusive.) 

Again:  a  water-course  is  said  to  consist  of  "bed,  banks  and 
water."  (Angell  on  Water-Courses,  sec.  4,  passim;  GavUVs 
Adm*r  v.  Ciiamhers,  3  Ohio  495;  Starr  v.  Child.) 

So  much  for  the  hypothesis  that  mere  naked  possession  of 
land  includes  a  right  to  the  use  of  flowing  waters;  but  is  there 
any  reason  why  we  may  not  regard  every  individual  in  posses- 
sion of  public  land  in  the  light  of  a  grantee  of  the  gov- 
ernment, and  in  *that  character  permitted  to  shield  him-  [138] 
self  behind  the  government's  title  against  the  acts  of  all 
subsequent  occupants. 
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Such  has  been  the  opinion  of  this  Court,  frequently  expressed, 
in  reference  to  the  rights  claimed  by  miners  and  persons  appro- 
priating water  for  mining  objects.  {Irwin  v.  Phillips,  5  Cal.  146; 
Priest  V.  Union  Water  Co.,  6  Cal.  170;  Eddy  v.  Simpson,  3  Cal. 
249;  Conger  v.  Weaver,  6  Cal.  548.) 

Now,  nothing  is  better  settled,  than  that  a  grant  of  land  from 
government,  to  a  citizen,  carries  with  it,  as  an  appurtenance, 
a  right  to  the  natural,  and  (to  some  extent)  the  artificial  use  of 
all  streams  flowing  through  such  land,  even  though  they  be  nav- 
igable; though  in  the  latter  case  the  grantee  is  subject  to  those 
public  rights  vested  in  the  government  for  the  benefit  of  the 
community,  and  which  cannot  be  aliened.  (Angell  on  Water- 
Courses,  sees.  5  to  10,  inclusive;  14  Mass.  149;  Middleton  v. 
PrUchard,  3  Scam.  520;  Brown  v.  Kennedy,  6  H.  &  J.  195;  8 
Watts  470;  5  Wend.  423;  13  Id.  355;  1  Id.  255;  People  v.  Plait, 
17  John.  195;  2  Hill,  620;  Angell  on  Water-Courses,  sec.  14;  3 
Smede  &  M.  366;  OaviU's  Adm'r  v.  Chambers,  3  Ohio  495.) 

A,  B.  Dibble,  for  Respondents. 

The  first  question  involved  in  the  alleged  errors,  is  this:  "Does 
the  mere  naked  location  of  land  in  the  mineral  domain  of  the 
State,  carry  with  it  the  right  to  all  the  waters  naturally  flowing 
through  it  at  the  time  of  location  ?'' 

To  apply  the  doctrine  of  riparian  rights  to  the  settlement  of 
public  lands  by  individuals,  is  the  object  and  gist  of  the  last  in- 
struction. 

It  cannot  be  denied,  that  under  the  Common  Law,  (having  its 
origin  under  the  civil)  proprietorship  of  land  carried  with  it, 
the  water  naturally  flowing  upon  the  land.  The  maxim  cujvs 
est  solum  ejus  est  usque  ad  coelum,  is  too  well  accredited  to  be  de- 
nied. That  a  grant  of  the  land  conveys  all  that  is  upon  it,  as 
timber,  water,  etc. ;  and  under  the  common  law,-  it  has  of  course 
been  held,  that  the  right  to  a  water-course,  is  a  part  of  the  free- 
hold. "That  no  action  will  lie  to  recover  possession  of  a  water- 
course by  that  name,  either  by  estimating  the  capacity  of  the 
water,  as  for  so  many  cubical  yards,  or  by  superficial  measure 
for  twenty  acres  of  water,  ,etc.  The  action  must  be  for  the  land 
at  the  bottom,  calling  it  twenty  acres  of  land  covered  by  water. 
To  give  execution  of  that  which  is  so  wandering  and  fugitive  as 
running  water,  is  indeed  impracticable.  Eiparian  proprietor- 
ship is  grounded  upon  grants,  having  been  executed  from  time 
immemorial,  in  the  absence  of  a  grant  by  prescription  of  many 
years,  raising  the  presumption  of  grant."  Nor  is  it  de- 
[139]  nied,  that  *all  of  the  principles  of  riparian  proprietorship 
made  applicable  to  agricultural  and  farming  countries, 
had  their  origin  in  the  peculiarities  of  climate  and  country,  and 
in  the  necessities  and  wants  of  the  people.  The  principles  of 
law,  as  well  riparian  as  others,  have  received  their  form,  and 
exist  from  the  necessities  of  bodies  of  men,  so  as  to  measure 
out  to  them  that  protection  which,  under  the  circumstances  by 
which  they  were  surrounded,  seemed  to  be  just  and  right. 
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If  principles  of  law  are  to  be  determined  by  any  other  rule 
than  Uiat  of  the  necessities  of  the  people,  then  the  application  of 
the  doctrine,  that  water  must  flow  in  its  natural  channel,  with- 
out diminution,  alteration,  or  corruption,  must  be  made  as  well 
to  the  mineral  domain  of  this  State,  as  to  the  agricultural  do- 
main of  the  State  of  Ohio.  (As  asserted  by  Kent,  Vide  3  Com. 
637-8.) 

*'  No  proprietor  has  a  right  to  use  the  water  to  the  prejudice 
of  other  proprietors,  above  or  below  him,  unless  he  has  a  prior 
right  to  divert  it,  or  a  title  to  some  exclusive  enjoyment.  He 
has  no  property  in  the  water  itself,  but  a  simple  usufruct  while 
it  passes  along.  Though  he  may  use  the  water  while  it  runs 
over  his  land  as  an  incident  to  his  land,  he  cannot  unreasonably 
detain  if,  or  give  it  another  direction;  and  he  must  return  it  to 
its  ordinary  channel  when  it  leaves  his  estate.  Without  the 
consent  of  the  adjoining  proprietors,  he  cannot  divert  or  dimin- 
ish the  quantity  of  water  that  would  otherwise  descend  to  the 
proprietors  below,  nor  throw  the  water  back  upon  the  proprie- 
tors above,  without  a  grant,  or  an  uninterrupted  enjoyment  of 
twenty  years,  which  is  evidence  of  it.  This  is  the  clear  and 
general  doctrine  on  the  subject,  and  all  the  difficulty  that  arises, 
consists  in  the  application." 

The  proposition  asserted  by  the  appellants,  in  the  instruction 
above,  is  this:  that  the  location  of  the  "Bennett  Ranch"  vested 
the  right  in  the  locator,  or  possessor,  to  have  the  water  flow  over 
it.  They  do  not  contend  that  they  ever  subjected  the  water  to 
their  control,  or  appropriated  it,  but  that  it  was  at  all  times 
liable  to  be  so  subjected  and  appropriated,  because  of  their  loca- 
tion of  the  land,  and  that  only. 

On  the  trial  of  the  case,  the  defendants  did  not  contend  that 
they  had  appropriated,  in  fact,  the  waters,  until  defendant, 
Jamieson,  diverted  them,  in  the  fall  of  1856,  after  plaintiffs 
had  possessed  and  fully  controlled  them  over  four  years;  and 
under  the  first  instruction  of  the  Court,  the  jury  found  that 
plaintiffs  were  first  to  locate  the  water-right  and  appropriate 
the  waters. 

If  the  naked  location  of  the  ranch  does  of  itself  vest  a  right 
to  the  water,  then  plaintiffs  are  db  initio  trespassers,  and  for  four 
years'  diversion  of  the  water,  are  liable  to  defendants.  If  such 
be  the  case,  the  water  ceases  to  be  subject  to  appropriation,  and 
he  who  finds  it  running,  without  value  to  any  one^  may 
not  di*vert  it,  though  by  so  doing,  public  and  private  [140] 
gain,  and  advantage,  would  be  never  so  great. 

It  is  not  claimed  by  respondents,  when  an  individual  locates 
land  in  the  mineral  domain,  and  actually  renders  the  water  nat- 
urally flowing  upon  and  over  it,  subject  to  its  direction,  or  man- 
ifests and  publishes  an  intention  so  to  do,  followed  up  by  acts 
and  works,  as  required  in  other  cases  of  appropriation  of  water, 
(provided  his  be  the  first  location  thereof,)  that  he  cannot  hold 
the  same  against  persons,  supsequently  seeking  to  divert  it. 
Such  position  is  in  accordance  with  the  principle  of  law  laid 
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down  by  our  Supreme  Court,  in  the  ease  of  Tartar  y.  The  Spring 
Creek  W.  and  3L  Co.,  5  Cal.  305.  "The  right  to  the  use  of 
water  on  the  public  lands^  depends  upon  the  principle  of  prior 
occupancy." 

And  such  was  the  language  used  by  the  District  Court 'in  this 
case,  and  which  is  here  questioned  by  appellants  as  error — not 
only  may  the  locator  of  land  possess  hunself  as  other  parties 
may,  of  the  first  user  of  the  water  flowing  on  his  lands,  but 
he  may,  (as  in  hundreds  of  cases  he  does,)  construct  his  ditch, 
and  from  other  ravines  and  streams  bring  to  his  use  the  waters 
thereof.  His  necessities  require  for  him  the  use  of  water,  and 
he  seeks  it  where  others  have  not  appropriated  it.  Being,  in 
fact,  the  first  appropriator,  is  it  a  question  as  to  his  right? 

"  The  rule  that  a  water-course  must  be  allowed  to  flow  in  its 
natural  channel;"  ''that  the  owner  of  land  on  the  banks  of  a 
water-course,  owns  to  the  middle  of  the  stream,  and  has  the 
right  in  virtue  of  his  proprietorship,  to  the  use  of  the  water  in 
its  pure  and  natural  condition;"  "that^the  diversion  of  a  water- 
course could  only  be  complained  of  by  riparian  owners,  (assum- 
ing the  location  of  mineral  lands  to  be  such,)  who  were  deprived 
of  fhe  use,  or  those  claiming  under  them,"  cannot  apply  to  a 
case  where  the  water-course  is  on  the  public  mineral  lands;  that 
the  doctrine  seemingly  applicable,  is  this:  that  water  may  be  di- 
verted from  a  water-course,  or  corrupted  as  it  flows  therein;  that 
priority  of  appropriation,  or  manifested  intention  to  appropri- 
ate, followed  up  with  suitable  acts,  evincing  such  intention, 
shall  give  priority  of  right  to  the  use  of  water  in  all  cases;  that 
where  a  right  to  the  use  of  water  has  once  vested,  it  may  after- 
wards be  divested  by  fact,  establishing  abandonment,  or  by 
lapse  of  time.  Eespondents  further  refer  to  the  following  cases: 
Uddy  V.  Simpson,  3  Cal.  249;  Invin  v.  Phillips,  5  Cal.  140;  HiU  v. 
Neivman,  5  Cal.  445;  Kelly  v.  Naioma  Water  Co,,  6  Cal.  105. 

MuBBAT,  0.  J.,  delivered  the  opinion  of  the  Court — Bubnet?, 
J.,  concurring. 

The  only  question  involved  in  this  case  is,  whether  a  party 
who  locates  upon  and  appropriates  public  lands  belong- 
[141]  ing  to  the  *United  States,  is  entitled  to  the  use  of  sti-eams 
and  water-courses  naturally  flowing  through  such  lands, 
as  against  persons  subsequently  appropriating  and  using  the 
waters  of  said  streams.  By  the  common  law,  the  proprietor  of 
lands  upon  the  banks  of  a  water-course  owns  to  the  middle  of 
the  stream,  and  the  proprietor  of  the  lands  through  which  the 
stream  flows  is  held  to  be  the  owner  of  the  bed  of  the  stream, 
and  entitled  to  the  use  of  the  water  which  flows  over  his  land. 

The  property  in  the  water,  by  reason  of  riparian  ownership, 
is  in  the  nature  of  a  usufruct,  and  consists  in  general  not  so 
much  in  f-.he  fluid  as  in  the  advantage  of  its  impetus.  This,  how- 
ever, must  depend  in  a  great  measure  upon  the  natural  as  well 
as  the  artificial  wants  of  each  particular  country.  The  rule  is 
well  settled  that  water  flows  in  its  natural  channels,  and  should 
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be  permitted  thus  to  flow,  8d  that  all  through  whose  lands  it 
passes  may  enjoy  the  privilege  of  using  it.  A  riparian  propri- 
etor, while  he  has  the  undoubted  right  to  use  the  water  flowing 
over  his  land,  must  so  use  it  as  to  do  the  least  possible  harm  to 
other  riparian  proprietors. 

The  uses  to  which  water  may  be  appropriated  are :  Ist,  To 
8up]Dly  natural  wants,  such  as  to  quench  thirst,  \o  water  cattle, 
for  household  and  culinaiy  purposes,  and,  in  some  countries, 
for  the  purposes  of  irrigation.  These  must  be  first  supplied,  be- 
fore the  water  can  be  applied  to  the  satisfaction  of  artificial 
wants,  such  as  mills,  manufactories,  and  the  like,  which  are  not 
indispensable  to  man's  existence.  Water  is  regarded  as  an  in- 
cident to  the  soil,  the  use  of  which  passes  with  the  ownership 
thereof.  As  a  general  rule,  a  property  in  water  cannot  be  ac- 
quired by  appropriation,  but  only  by  grant  or  prescription. 

Having  thus  stated  the  fundamental  principles  upon  which 
this  right  is  founded,  it  is  evident  that  the  only  difficulty  in  this 
case  arises,  first,  from  the  fact  that  the  defendant  is  not  the 
owner  in  fee  of  the  land,  but  that  the  title  to  it  is  in  the  govern- 
ment of  the  United  States;  and  second,  the  necessity  of  laying 
down  some  rule  consistent  vnth  our  former  decisions,  and  the 
policy  of  the  State,  which  has  been  to  protect  mining  interests 
and  improvements  as  far  as  possible. 

In  Irwin  v.  Phillips,  which  is  the  leading  case  upon  the  sub- 
ject of  the  appropriation  of  water,  it  was  admitted  that  the  lands 
upon  which  the  mining-claims  were  situated,  and  through  which 
the  water-ditch  was  located,  were  government  lands,  and  that 
the  mining-claims  were  located  after  the  water  had  been  appro- 
priated. 

In  delivering  the  opinion  of  the  Court,  Mr.  Justice  Heyden- 
FELDT  remarks:  "It  is  insisted  by  the  appellants  that,  in  this 
case,  the  common  law  doctrine  must  be  inyoked,  which  pre- 
scribes that  a  water-course  must  be  allowed  to  flow  in  its  hatural 
channel.  But  upon  an  examinfition  of  the  authorities 
'which  *8upport  that  doctrine,  it  will  be  found  to  rest  [1421 
upon  the  fact  of  the  individual  rights  of  landed  proprie- 
tors upon  the  stream,  the  principle  being,  both  at  the  civil  and 
common  law,  that  the  owner  of  lands  on  the  banks  of  a  water- 
course owns  to  the  middle  of  the  stream,  and  has  the  right,  in 
virtue  of  his  proprietorship,  to  the  use  of  the  water  in  its  pure 
and  natural  condition.  In  this  case,  the  lands  are  the  p]:op.erty 
either  of  the  State  or  of  the  United  States,  and  it  is  not  necessary 
to  decide  to  which  ttiey  belong  for  the  purposes  of  this  case. 
It  is  certain  that,  at  the  common  law,  the  diversion  of  water- 
courses could  only  be  complained  of  by  riparian  owners,  who 
were  deprived  of  the  use,  or  those  claiming  directly  under 
them.  Can  the  appellants  assert  their  present  claim  as  ten- 
ants-at-will  ?  To  solye  this  question  it  must  be  kept  in  mind 
that  their  tendency  is  of  their  own  creation,  their  tenements 
of  their  own  selection,  and  subsequent,  in  point  of  time,  to  the 
diversion  of  the  stream.      They  had  the  right  to  mine  where 
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they  pleased  through  an  extensive  region,  and  they  selected  the 
bank  of  a  stream,  from  T^hich  the  water  had  been  already 
turned  for  the  purpose  of  supplying  the  mines  at  another 
point." 

Since  this  decision,  a  special  property  has  been  recognized  in 
water,  not  in  the  sense  in  which  the  word  property  is  ordinarily 
used;  but  the  Courts  have  held,  that  a  right  to  ws^ter  as  a  usu- 
fruct, may  be  acquired  by  appropriation,  as  against  a  subsequent 
appropriator,  who  shows  no  tiUe  to  the  soil;  and  that  by  the 
appropriation  of  water,  and  the  construction  of  a  canal,  the 
party  acquires  an  easement  or  franchise,  which  he  may  enjoy 
and  protect.  If  this  is  an  innovation  upon  the  old  rules  of  law 
upon  this  subject,  it  is  such  a  one  as  the  peculiar  circumstances 
of  the  country,  and  the  immense  importance  of  our  mining  in- 
terest will  justify. 

In  the  case  of  Starr  v.  Child,  20  Wend.  149,  Judge  Bronson, 
in  speaking  of  the  obligation  of  American  Courts  to  follow  the 
rules  of  common  law,  as  laid  down  by  the  Courts  of  England, 
uses  the  following  strong  language: 

"  Although  the  ebb  and  flow  of  the  tide  furnishes  an  imper- 
fect standard  for  determining  what  rivers  are  navigable,  it  never- 
theless approximates  to  the  truth,  and  may  answer  very  well  in 
the  island  of  Great  Britain,  for  which  the  rule  was  made.  But 
such  a  standard  is  quite  wide  of  the  mark  when  applied  to  the 
great  fresh-water  rivers  of  this  continent,  and  would  never  have 
been  thought  of  here  if  we  had  not  found  the  rule  ready  made 
to  our  hands.  Now,  I  think  no  doctrine  better  settled,  than 
that  such  portions  of  the  law  of  England  as  are  not  adapted  to 
our  condition,  form  no  part  of  the  law  of  this  State.  This  ex- 
ception includes  not  only  such  laws  as  are  inconsistent  with  the 
spirit  of  our  institutions,  but  such  as  are  framed  with  special 
reference  to  the  physical  condition  of  a  country  differing 
fl43]  widely  from  our  *own.  It  is  contrary  to  the  spirit  of  the 
common  law  itself  to  aj)ply  a  rule  founded  on  a  particu- 
lar reason,  to  a  case  where  that  reason  utterly  fails.  CesarUe 
ratione  legis  cessat  ipsa  lex." 

To  proceed,  however,  with  the  case  before  us.  If  the  rule 
laid  down  in  Irwin  v.  Phillips,  5  Cal.  146,  is  correct  as  to  the 
location  of  mining-claims  and  water-ditches,  for  mining  pur- 
poses, and  priority  is  to  determine  the  rights  of  the  respective 
parties,  it  is  difficult  to  see  why  the  rule  should  not  apply  to  all 
other  cases  where  land  or  water  had  been  appropriated.  The 
simple  question  was,  that  as  between  persons  appropriating  the 
same  land«  or  land  and  water  both,  as  the  case  might  be,  that 
the  subsequent  appropriator  takes,  subject  to  the  rights  of  the 
former. 

But  an  appropriation  of  land  carries  with  it  the  water  on  the 
land,  or  a  usufruct  in  the  water,  for  in  such  cases  the  party  does 
not  appropriate  the  water,  but  the  land  covered  with  water.  If 
the  owners  of  the  mining-claim,  in  the  case  of  Irwin  v.  Phillips, 
had  first  located  along  the  bed  of  the  stream,  they  would  have 
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been  entitled,  as  riparian  proprietors,  to  the  free  and  uninter- 
rupted use  of  the  water,  without  any  other  or  direct  act  of  ap- 
propriation of  the  water,  as  contra-distinguished  from  the  soil. 
If  such  is  the  case,  why  would  not  the  defendant,  who  has  ap- 

Eropriated  land  over  which  a  natural  stream  flowed,  be  held  to 
ave  appropriated  the  water  of  such  stream,  as  an  incident  to 
the  soil,  as  against  those  who  subsequently  attempt  to  divert  it 
from  its  natural  channels  for  their  own  purposes. 

One  who  locates  upon  public  lands  with  a  view  of  appropri- 
ating them  to  his  own  use,  becomes  the  absolute  owner  thereof 
as  against  every  one  but  the  government,  and  is  entitled  to  all 
the  privileges  and  incidents  which  appertain  to  the  soil,  subject 
to  the  single  exception  of  rights  antecedently  acquired.  He 
may  admit  that  he  is  not  the  owner  in  fee,  but  his  possession 
will  be  sufficient  to  protect  him  as  against  trespassers.  If  he 
admits,  however,  that  he  is  not  the  owner  of  the  soil,  and  that 
the  fact  is  established  that  he  acquired  his  rights  subsequent  to 
those  of  others,  then,  a9  both  rest  alike  for  their  foundation 
upon  appropriation,  the  subsequent  locator  must  take  subject 
to  the  rights  of  the  former,  and  the  rule,  qui  prior  est  in  tempore^ 
poller  eat  injure,  must  apply. 

Let  us  examine  the  effect  of  such  a  rule  for  a  moment,  and 
see  if  the  consequences  which  the  respondent  predicts,  viz. :  the 
destruction  of  the  use  and  value  of  ditch  property  in  the  mines, 
will  necessarily  flow  from  it.  A.  has  located  mining-claims 
along  the  bed  of  a  stream,  before  any  water-ditch  or  flume  has 
been  constructed;  will  any  one  doubt  that  he  should  have  the 
free  use  of  the  water,  as  against  subsequent  locators  of  either 
mining-claims  or  canals  ?  Or,  suppose  he  had  located  a  farm, 
and  the  water  passing  through  his  land  was  necessary  for  the 
purposes  of  irrigation,  is  not  this  purpose  just  as  legitimate  as 
using  the  water  for  mining?  It  may  or  may  not  be 
equtdly  *as  profitable,  but  irrigation  for  agricultural  pur-  [144] 
poses  is  sometimes  necessary  to  supply  natural  wants, 
while  gold  is  not  a  natural,  but  an  artificial  want,  or  a  mere  stim- 
ulant to  trade  and  commerce. 

It  is  understood,  that  the  location  of  land  carries  with  it  all 
the  incidents  belonging  to  the  soil.  Those  who  construct  water- 
ditches  will  do  so  with  reference  to  the  appropriations  of  the 
public  domain  that  have  been  previously  made,  and  the  rights 
that  have  been  already  acquired,  with  a  full  knowledge  of  tiieir 
own  rights  as  against  subsequent  locators. 

In  the  case  before  us,  the  plaintiffs  are  not  the  proprietors  of 
a  ditch  constructed  for  mining  purposes,  (although  we  have  en- 
deavored to  show  that  this  \^ould  make  no  difl:'erence.)  They 
claim  that  they  purchased  the  privilege  of  the  water  from  one 
Woods,  and  conducted  the  same  by  means  of  pipes,  etc. ,  to  the 
town  of  Grass  Valley,  for  the  use  of  the  inhabitants.  The  wa- 
ter in  dispute  had  its  source  in  natural  springs  rising  upon  the 
ranch  or  farm  of  Woods,  who  located  tlie  land  in  1850.  In 
1851,  the  ranch  of  the  defendant  which  was  contiguous  to  that 
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of  Woods,  was  located,  and  the  water  flowed  by  natural  chan- 
nels upon  it.  Woods  sold  the  priTilege  of  diverting  the  water 
to  the  Union  Water  Co.,  in  1852.  At  the  time  of  this  sale  the 
rights  of  the  defendants  had  accrued.  Woods  had  no  power 
of  disposition  over  the  water;  he  could  use  it  for  the  purpose  of 
supplying  the  wants  of  himself  and  his  stock;  and  if  there  was 
sufficient,  might,  without  interfering  with  the  rights  of  those 
below  him,  have  used  a  portion  for  the  purposes  of  irrigation; 
but  he  had  no  right  to  divert  it  from  its  natural  channel,  or  pre- 
vent it  from  flowing  upon  the  lands  of  the  defendants.  {Evans 
V.  Merriweather,  4  111.  492;  and  Arnold  v.  Foot,  12  Wend.  330.) 

It  does  not  appear,  from  the  evidence  in  this  case,  that  the 
water  would  have  flowed  through  the  town  of  Grass  Valley,  or 
that  it  was  the  only  water  which  could  be  obtained  for  the  pur- 
pose of  supplying  the  town;  neither  does  it  appear  that  the 
amount  used  by  defendant  for  irrigation  was  so  large  as  to  ma- 
terially diminish  the  quantity,  or  render  the  supply  inadequate 
to  the  wants  of  the  inhabitants  of  the  town. 

The  plaintiffs  declare  as  a  company,  and  count  upon  their  ap- 
propriation, and  not  upon  their  rights  as  riparian  proprietors. 
This  relieves  the  case  of  the  question,  whether,  granting  the  de- 
fendant had  a  right  to  use  the  water  to  supply  his  natuml  wants, 
he  could  use  it  for  the  purpose  of  irrigating  his  land. 

It  is  urged  by  the  respondent  that  fibey  have  acquired  a  right 
to  the  use  of  the  stream  in  question  by  adverse  enjoyment  or 
prescription.  To  acquire  a  title  in  this  manner,  it  is  necessary 
that  the  enjoyment  or  prescription  should  have  continued  for  a 
period  corresponding  to  the  time  flxed  by  the  Statute  of  Limi- 
tations as  a  bar  to  an  entry  on  land.  The  period  flxed 
[145]  by  our  statute  *is  Ave  years;  the  plaintiff's  possession  has 
continued  but  four,  so  that  his  right  has  not  yet  become 
complete. 

Judgment  reversed,  and  cause  remanded. 


DEWEY  ET  AL.  V.  BOWMAN  et  al.*  | 

1  Appeazi— FzNDiNOd,  WHEN  GoNGLUSivx. — In  eqtdty  cases,  although  no  mo- 
tion for  a  new  trial  is  made,  this  Ooort  will  not  hold  the  findings  of  fact 
by  the  Court  below  conclusive. 

PsoMxasoBT  NoTK,  Intebest  OK. — Where  a  promissory  note  is  payable  three 
months  after  date,  with  interest  at  the  rate  of per  month,  the  in- 
terest runs  from  the  date  of  the  note. 

s  Pledgb  and  Mobtgaoe,  Bistinooibhed. — Where  a  lease  is  assigned  as  se- 
curity for  a  note,  it  is  a  pledge,  and  not  a  mortgage.  The  "  pledgee  " 
does  not  take  the  legal  title  by  the  assignment,  or  by  failure  of  the 

•  Pleadlng^  specific  denial,  when  requisite.    Cited,  Thompson  v.  Lee,  pott  280. 

1  Overru  ing,  same  case,  decided,  Aprfl  Term,  1857,  not  reported.  Commented  on.  Duff 
•V.  Fiiher,  Id  Cal.  381;  and  overruled,  Oagliardo  v.  Uoberlin,  18  Gal.  896.  Cited.  Lyont  y. 
Lyom,  18  Oal.  440. 

2  Cited,  Payne  v.  Bensley,  post  267:  SmUh,  40  Je  66,  Q.  M.  Co.,  14  Cal.  246;  WUsonv, 
Brannan,  27  Cal.  271;  Oatj  y.  Moss,  34  Cal.  132;  Hayland  y.  Badger,  35  Cal.  414;  Brewster  y. 
Hartley,  87  Cal.  26;  Bryant  y.  Carson  Biv.  L.  Co.,  8  Ney.  316. 
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''pledgor"  to  pay  the  note;  but  he  has  the  right  to  collect  the  rents, 
and  apply  them  on  the  note,  and  is  responsible  for  the  sarplus. 
Idkh. — A  pledgee  has  no  rieht  to  sell  nntil  after  demand  and  notice;  and  if 
he  sells  vithont  demand  and  notice,  to  a  party  having  fall  knowledge  of 
his  title,  no  absolute  title  passes,  and  the  property  remains  in  the  hands 
of  the  purchaser,  as  a  pledge. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

This  was  a  suit  in  equity  to  enforce  the  performance  of  a 
trust,  created  in  the  following  manner:  One  Schoyer  was  the 
.  owner  of  a  claim  of  eight  thousand  four  hundred  dollars,  for 
rent  of  the  marine  hospital  in  San  Francisco,  to  become  due 
from  the  State  of  Califomia.  He  assigns  five  thousand  four 
hundred  dollars  thereof  to  one  Moses;  Moses  assigns  his  claim 
to  plaintiffs.  Subsequent  to  the  assignment  to  Moses,  Schoyer, 
in  order  to  secure  the  payment  to-  defendant,  Bowman,  of  his 
note  for  one  thousand  five  hundred  dollars,  dated  August  25, 
1854,  payable  three  months  after  date,  with  interest  at  the  rate 
of  four  per  cent,  per  month,  assigns  to  him  the  whole  of  the 
rent.  Bowman  makes  out  a  claun  for  the  whole  rent,  eight 
thousand  four  hundred  dollars,  and  presents  it  to  the  State 
authorities  for  allowance,  and  states  that  his  lien  thereon  con- 
sisted of  the  note  and  interest.  Before  this  claim  is  audited, 
he  sells  Schoyer's  note,  and  transfers  the  whole  of  the  State 
claim  to  defendant,  Cohen,  for  the  face  of  his  note,  telling 
Cohen  of  the  circumstances  under  which  he  took  the  security. 
Cohen  gets  from  the  State  eight  thousand  four  hundred  dollars 
in  Controller's  warrants,  which  are  found  by  the  Court  to  be 
worth  sixty-five  cents  on  the  dollar.  No  notice  was  given 
Schoyer  by  Bowman  of  his  intention  to  sell  the  security.  A 
decree  was  rendered  on  the  31st  of  December,  1856,  against 
Cohen,  for  the  value  of  the  warrants,  after  deducting  one  thou- 
sand nine  hundred  and  thirty  dollars  for  the  Bowman  note, 
and  ninety-five  dollars  for  the  services  of  Cohen,  in  procuring 
the  warrants.  No  motion  was  made  for  a  new  trial,  but  the 
defendant  took  this  appeal  directly  from  the  final  decree  of  the 
31st  of  December,  1856. 

*Thoma8,  for  Appellants.  [1^6] 

The  judginent  of  the  Court  below,  against  Jacob  S. 
Cohen,  should  be  reversed,  for  the  following  reasons: 

Because  the  finding  of  the  Court  was,  so  far  as  Cohen  was 
concerned,  contrary  to  the  evidence  in  the  case. 

This  cause  was  submitted  to  the  Court,  sitting  as  a  jury, 
upon  complaint,  answers,  and  exhibits.  The  allegations  in  the 
complaint,  as  to  the  value  of  the  claim  against  the  State  of  Cal- 
ifomia, and  the  charge  of  fraud  and  collusion  between  Bowman 
and  Cohen,  in  the  sale  of  the  said  claim  against  the  State,  by 
the  said  Bowman  to  Cohen,  were  controverted  and  denied  by 
the  answers  of  Bowman  and  Cohen,  and  the  Court  was  bound 
to  find,  as  to  those  allegations,  for  the  defendants  who  an- 
swered. 
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If  Cohen  is  liable  for  the  value  of  the  claim  against  the  State, 
as  found  by  the  Court,  over  and  above  the  amount  of  the  note, 
given  by  Schoyer  to  Bowman,  and  the  interest  thereon,  accord- 
ing to  its  tenor,  then  the  finding  of  the  Court  is  without  evi- 
dence to  support  it,  as  to  the  amount  of  the  principal  and 
interest  of  the  note,  at  the  time  of  the  supposed  conversion  of 
the  claim  against  the  State,  by  Cohen,  wiuch  was  on  the  28th 
of  November,  1855. 

The  note  was  for  fifteen  hundred  dollars,  bearing  interest  at 
the  rate  of  four  per  cent,  per  month,  and  dated  August  24, 

1854.  There  was  interest  due  upon  the  note,  when  it  was  paid 
by  the  conversion  of  the  State  warrants,  on  the  28th  November, 

1855,  amounting  to  nine  hundred  dollars.  Add  the  interest  to 
the  principal,  and  the  result  will  be  twenty-four  hundred  dol- 
lars, the  amount  actually  due  upon  the  note,  when  it  was  con- 
sidered, by  the  Court  below,  paid  and  discharged. 

The  finding  of  the  Court  is,  that  there  was  due  upon  the 
note,  when  it  was  paid,  something  more  than  nineteen  hundred 
dollars. 

The  transaction  between  Schoyer  and  Bowman,  as  to  the  as- 
signment of  the  lease  by  Schoyer  to  Bowman,  to  secure  the 
payment  of  the  note  for  fifteen  hundred  dollars,  with  interest, 
was  a  mortgage,  and  upon  the  failure  of  Schoyer  to  pay  the 
note  at  maturitv,  the  title  to  the  lease  became  absolute  in  Bow- 
man. (2  Johns.  Ch.  100;  5  Johns.  258;  8  lb.  96;  10  lb.  471; 
12  lb.  146;  2  Pick.  610;  9  Wend.  80;  12  lb.  61;  7  Cowle,  290; 
.7  How.  Pr.  251.) 

The  title  to  the  lease,  upon  forfeiture,  becoming  absolute  in 
Bowman,  he  could  retain  the  property  mortgaged,  in  satisfac- 
tion of  his  debt,  or  foreclose  by  the  sale  of  the  property,  after 
a  reasonable  notice  to  the  mortgagor  to  redeem,  without  mak- 
ing application  to  the  Court  for  that  purpose.  (IP.  Winsom, 
261;  1  Brown  P.  C.  494;  2  Atk.  303;  2  Kent,  747,  top  page;  2 
John.  Ch.  100;  Powell  on  Mort.  1041;  1  Ves.  Sen.  278;  2  Fon- 

blanque,  261;  2  Pick.  610.) 
[147]  *There  is  no  authority,  which  I  can  find,  in  support  of 
the  position  that  the  sale  of  personal  property,  under  a 
mortgage,  by  the  mortgagee,  must  oe  at  auction;  but,  to  the 
contrary,  all  the  authorities  cited  go  to  establish  the  reverse  of 
that  proposition. 

It  is,  in  the  case  of  sales  of  personal  property  under  mort- 
gage, the  same  as  it  is  in  others;  that  the  purchaser  takes  a  good 
title,  notwithstanding  the  person  authorized  to  make  the  sale 
fails  to  give  the  notices  required  by  law.  (2  Bibb,  401,  202;  1 
Hill  S.  C.  239;  8  Mass.  326;  17  Id.  240;  1  Blackf.  210;  1  Miss. 
749;  3  J.  J.  Marsh.  505;  11  Ala.  459.) 

Upon  the  forfeiture  of  the  mortgaged  property,  and  the  title 
in  the  mortgagee  becoming  absolute,  there  is  no  title  remaining 
in  the  mortgagor,  whicjh  can  even  be  subjected  to  sale  under  ex- 
ecution against  him.  But  the  reverse  of  this  is  true,  as  to  the 
mortgagee.     All  the  title  is  vested  in  him,  which  may  be  levied 
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upon  and  sold,  and  the  purchaser  vested  with  a  good  title.      (5 
Ala.  740,  770;  8  Miss.  332;  9  Wend.  258.) 

Shafier,  Park  db  Skafier,  for  Respondents. 

The  complaint  v/a,a  sworn  to,  and  stated  the  value  of  the  war- 
rants at  sixty-five  per  cent,  upon  their  nominal  amount.  There 
is  no  specific  denial  in  Cohen's  answer  of  this  allegation.  Co- 
hen, after  specifically  denying  a  portion  of  the  complaint,  ad- 
mitted all  the  material  facts,  then  proceeds,  by  way  of  further 
answer,  to  "deny,  generally  and  specifically,  each  and  every  al- 
legation of  the  complaint." 

This  is  an  inconsistent  answer,  and  must  be  false  upon  its 
face,  and  is  not  permitted  under  the  Practice  Act.  The  general 
denial,  in  short,  is  a  nullity. 

But  if  such  general  denial  puts  in  issue  the  value  of  the  Con- 
troller's warrants,  the  defendant  is  entirely  concluded  by  the 
finding,  for  upon  the  "proofs"  the  Court  finds  the  value  to  be 
sixty-five  per  cent.,  as  alleged,  and  moreover  finds  that  so  much 
money  went  into  the  hands  of  Cohen,  as  so  much  had  and  re- 
ceived to  plaintiff's  use. 

As  to  the  value  of  the  note  from  Schoyer  to  Bowman,  this 
Court  have  only  the  statement  of  counsel  in  the  brief,  to  oppose 
to  the  finding  of  the  Court  below. 

The  appellant  assumes  that  the  assignment  to  Bowman,  from 
Schoyer  was  a  mortgage. 

By  the  terms  of  the  assignment  D  it  was  as  "security."    We 
think  the  assignment  was  as  a  pledge,  and  that  the  case  cited,  2 
Johns.  Ch.  100,  ^nd  Lansing  v.  Cartelyou,  2  Caines'Cas.  in  Err.,  . 
demonstrate  it. 

But  whether  this  is  a  case  of  pledge  or  of  mortgage,  it  is 
more  security;  if  a  pledge,  then  neither  Cohen  nor  Bowman 
could  sell  without  notice.  (2  Johns.  Ch.  100;  2  Story's  Equity, 
sees.  1030,  1036;  and  no  notice  in  this  action  is  found. 

*If  this  is  a  mortgage,  then,  at  law,  the  mortgagee  [148] 
stood  exactly  where  a  mortgagee  of  realty  formerly  stood. 
He  has  the  legal  title,  and  could  convey  it,  but  every  one  who 
takes  it  with  notice,  takes  it  subject  to  the  mortgagor's  equity. 
He  can  satisfy  the  debt  out  of  it,  and  must  account  for  the  res- 
idue. 

The  cases  cited  by  appellant,  1  P.  Wms.  261;  2  Atk.  303;  2 
Johns.  Ch.  100;  1  Yes.  Sen.  274;  these  cases  all  show  that  a 
bill  to  redeem  will  be  sustained  under  proper  circumstances, 
and  some  of  them  show  that  the  sale  was  made  for  less  than  the 
debt. 

Iti  2  Story's  Eq.  sees.  1030-1036,  this  subject  is  discussed, 
and  chattel  mortgages  are,  to  all  intents,  there  regarded  as  mere 
securities,  the  legal  title  being  only  in  the  mortgagee,  for  the 
purpose  of  paying  off  his  debt.  The  contract  stated  in  note  4, 
pages  374-5:  "If  I,  the  borrower,  repay  the  money,  you  must 
re-deliver  the  goods,  but  if  I  fail  to  repay  it,  you  must  use  thfl 
security  I  have  left  to  repay  yourself." 
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This  **to  repay  himself,"  is  the  extent  of  the-creditor's  right. 

Bttbnett,  J.,  delivered  the  opinion  of  the  Court — Tebby,  J., 
concurring. 

This  case  was  decided  at  the  last  April  Term  of  this  Court,"*" 
and  the  judgment  of  the  Court  below  affirmed,  upon  the  ground 
that  no  motion  was  made  for  a  new  thai.  Upon  a  petition  for  a 
rehearing,  we  are  satisfied  that  our  former  decision  was  erro- 
neous. The  case  was  an  equitable  proceeding,  and  no  motion 
for  a  new  trial  is  necessary  in  such  cases.  We  were  led  into 
this  error  by  a  mistake  in  the  brief  of  the  defendant  Cohen, 
in  which  the  action  is  styled  "an  action  of  trover  and  conver- 
sion." 

This  case  was  heard  in  the  Court  below  upon  complaint,  an- 
swer and  exhibits,  and  not  upon  "allegations,  proofs,  and  argu- 
ments," as  the  plaintiffs'  counsel  has  it.  The  finding  uses  the 
terms  "allegations,  exhibits,  and  arguments,"  and  not  the  word 
"proofs,"  as  stated  in  plaintiffs'  additional  brief. 

This  being  a  proceeding  in  equity,  and  having  been  tried 
upon  the  complaint,  answers  and  exhibits,  the  usual  presump- 
tion in  favor  of  the  correctness  of  the  finding  cannot  apply . 

The  only  substantial  error  in  the  finding  of  the  Chancellor,  is 
in  reference  to  the  value  of  the  note  of  Schoyer  to  Bowman.  In 
the  complaint,  it  is  alleged,  that  "Schoyer  being  indebted  to 
said  defendant  Bowman,  upon  a  note,  dated  August  £4th,  1854, 
for  the  sum  of  fifteen  hundred  dollars,  payable  three  months 
after  date,  with  interest  at  four  per  cent-  per  month,  for  the 
purpose  of  securing  the  payment  of  said  note,  executed  to  said 
Bowman  a  wiiting,  a  copy  of  which  is  hereto  annexed,  marked 
D."  This  instrument  was  an  assignment  of  the  lease  to  Bow- 
man for  the  purpose  stated  in  the  complaint.  The  state- 
[149]  ment  of  the  note,  as  ^contained  in  the  complaint,  is  the 
same  as  the  description  found  in  the  assignment  to  Bow- 
man. , 

The  first  question  to  be  determined,  regards  the  period  at 
which  the  interest  began  to  run.  Was  it  from  the  date  of  the 
note,  or  at  the  time  the  note  became  due  ?  The  parties  had  the 
right  to  stipulate  what  the  rate  of  interest  should  be,  and  when 
it  should  begin  to  run.  They  have  expressly  stipulated  as  to 
the  rate  of  interest,  but  not  as  to  the  time  of  its  commencement. 
We  must,  therefore,  infer  the  intention  of  the  parties  as  to  the 
time  the  interesjb  should  commence,  from  the  note  as  we  find  it. 
From  the  face  of  the  note,  the  conclusion  is  clear,  that  the  con- 
sideration for  which  it  was  given,  passed  from  the  payee  to  the 
maker  at  the  date  of  the  note.  We  must  presume  that  this  con- 
sideration was  of  the  value  of  fifteen  hundred  dollars;  this  sum 
the  maker  promises  to  pay,  with  interest,  at  a  specified  time. 
The  promise  is  to  pay  the  amount  of  the  note,  vnih  interest  on 
the  same,  at  a  future  day.     The  interest,  therefore,  in  the  con- 


*  Not  reported. 
142 


Digitized  by 


Googk 


July,  1857.]  Dewey  v.  Bowmah.  150 

templation  of  the  parties,  must  accrue  before- the  note  falls  due, 
and  must  run  from  the  date  of  the  note. 

If  these  Tiews  be  correct,  the  note  of  fifteen  hundred  dollars 
would  draw  interest  from  the  date  until  the  28th  day  of  NoTem- 
ber,  1855,  the  time  when  Cohen  received  the  State  warrants. 
The  principle,  with  the  interest  included,  would  exceed  the 
sum  of  nineteen  hundred  and  thirty  dollars,  the  amount  as 
found  by  the  Court  below. 

The  fact  that  Cohen  knew  the  terms  of  the  assignment  from 
Schoyer  to  Bowman,  cannot,  we  think,  be  doubted.  The  as- 
signment of  the  claim  for  rent  made  by  Bowman  to  Cohen  was 
upon  a  copy  of  the  written  application  of  Bowman  to  the  State 
officers;  in  which  written  application  it  was  expressly  stated 
that  the  assignment  to  Bowen  was  made  to  secure  the  payment 
of  the  note,  and  that  he  claimed  no  more.  Besides,  this  knowl- 
edge on  the  part  of  Cohen  is  expressly  charged  in  the  com- 
plaint, and  not  denied  in  the  answer,  it  is  true,  Cohen  states 
in  the  close  of  his  answer,  after  admitting  many  facts  alleged  in 
the  complaint,  that  he  **  denies,  generally  and  specially,  each 
and  every  allegation  as  set  forth  in  the  complaint."  But  this 
general  and  sweeping  denial — though  the  answer  is  sworn  to — 
is  insufficient.  The  complaint  being  verified,  the  answer  must 
contain  ''a  specific  denial  to  each  allegation  of  the  complaint, 
controverted  by  the  defendant,  or  a  denial  thereof  according  to 
his  information  and  belief;"  and  "every  material  allegation  of 
the  complaint,  not  specially  controverted  by  the  answer,  shall 
for  the  purposes  of  the  action,  be  taken  as  true."  (Pr.  Act, 
sees.  46  and  65.  )* 

The  object  of  this  provision  of  the  statute  was  to  avoid  the 
necessity  and  expense  of  producing  proof  to  sustain  the  allega- 
tions of  the  complaint,  in  cases  where  the  plaintiff  would 
swear  *  they  were  true,  and  the  defendant  would  not  [150] 
deny  the  truth  of  the  alleged  fact  under  oath.  This  end 
could  not  be  effectually  accomplished,  if  defendants  were  per- 
mitted to  deny  the  allegations  of  the  complaint  in  general  terms. 
The  answer  should  contain  a  separate  and  specific  denial  of 
each  separate  allegation  of  material  fact  in  the  complaint,  which 
is  intended  to  be  controverted  by  the  answer.  In  this  way,  the 
attention  of  the  defendant  is  distinctly  and  separately  called  to 
each  allegation  of  fact,  and  if  he  commits  perjury  in  his  answer, 
it  can  be  at  once  seen  in  reference  to  what  fact  it  is  committed; 
and  without  any  reference  to  this,  or  any  other  particular  cases, 
we  must  be  permitted  to  remark,  that  it  is  truly  painful  to 
witness  the  reckless  ease  with  which  defendants,  in  too  many 
cases,  make  these  "general  and  specific"  denials,  under  oath, 
of  *  *  each  and  every  allegation  of  the  complaint,"  when  it  is 
clear  that  some  of  the  material  allegations  of  the  complaint 
would  never  have  been  separately  denied.  This  is  shown,  in 
such  cases,  by  the  conclusive  proof  afterwards  produced  on  the 
trial. 


*  Thompson  v.  Lett  post  280. 
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The  principal  error  assigned  by  the  defendant,  Cohen,  has  ref- 
erence to  a  question  of  law,  arising  in  the  Court  below  upon  the 
facts  as  found.  It  is  insisted  by  the  learned  counsel  that  ''  the 
assignment  of  the  lease  by  Schoyer  to  Bowman,  to  secure  the 
payment  of  the  note  for  fifteen  hundred  dollars,  with  interest, 
was  a  mortgage,  and  upon  the  failure  of  Schoyer  to  pay  the  note 
at  maturity,  the  title  to  the  lease  became  absolute  in  Bowman." 

In  reference  to  mortgages  and  pledges  of  personal  property  in 
general,  it  was  held  by  this  Court  in  Uie  case  of  Hyatt  v.  Argenii, 
3  Cal.  151,  that  they  might  be  made  upon  such  terms  and  con- 
ditions as  the  parties  may  agree  upoA,  and  Courts  of  Law  will 
be  governed  by  the  language  of  the  contrsict  in  each  particular 
case. 

A  mortgage  of  personal  property  passes  the  present  legal  title 
in  the  property  itself  to  the  mortgagee,  subject  to  be  re-vested 
in  the  mortgagor,  his  heirs,  or  assigns,  upon  the  performance  by 
him  or  them  of  an  express  condition  subsequent.  Such  is  the 
effect  of  a  mortgage  of  personal  property  at  law.  But  in  equity, 
under  proper  circums.tances,  the  mortgagor  may  redeem,  even 
after  non-performance  of  the  condition.  One  of  the  clearest 
cases  of  a  mortgage  of  personal  property,  as  distinguished  from 
a  pledge,  is  found  in  8  «Johnson,  96.  A.  sold  B.  three  horses  for 
two  hundred  and  ten  dollars,  and  gave  him  a  regular  bill  of 
sale,  but  at  the  same  time  B.  gave  to  A.  a  writing  engaging  that 
on  tiie  payment  of  the  two  hundred  and  ten  dollars,  in  fourteen 
days,  to  return  the  horses  to  A.  The  money  was  not  paid  at 
the  time  agreed  upon,  and  the  title  to  the  property  became  ab- 
solute in  B.,  and  a  subsequent  tender  of  tne  money  by  A.,  and 
demand  of  the  property,  did  not  entitle  him  to  maintain  trover 

for  it. 
[151]  *In  the  case  of  a  mortgage  of  personal  property,  the 
title  being  in  the  mortgagee,  the  risk  of  loss  ie  also  with 
him.  In  the  case  mentioned,  had  thd  horses  died,  or  had  they 
been  stolen  within  the  fourteen  days,  the  loss  would  have  fallen 
on  B.  And  as  A.  did  not  pay  the  money  within  the  time  lim- 
ited, the  property  became  obsolute  in  B.,  and  A.  was  not  liable 
to  B.  for  the  two  hundred  and  ten  dollars.  In  cases  of  mort- 
gages of  personal  property,  if  the  mortgagee  relies  upon  his 
legal  rights,  and  insists  that  the  property  becomes  his  absolute^- 
ly,  the  mortgagor  will  be  discharged  from  all  further  liability 
upon  the  mortgage-debt,  unless  there  is  something  special  in  the 
case. 

But  it  is  different  in  the  case  of  a  pledge.  The  pledgee  has 
a  lien  upon,  not  the  legal  title  to,  the  property.  It  is  taken  as 
security,  and  the  legal  title  remains  in  flie  pledgor.  (3  Cal.  162.) 
If  any  loss  occur,  it  falls  upon  him.  If  the  debt,  to  secure  the 
payment  of  which  the  pledge  is  made,  be  not  discharged  when 
due,  the  pledgee  does  not  obtain  an  absolute  title  to  the  prop- 
erty. He  then  has  a  right  to  sell  the  pledged  property,  and 
pay  himself  from  the  proceeds.  If  they  are  not  sufficient  to 
discharge  the  debt  entire,  the  pledgor  remains  liable  for  the 
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deficiency,  and  if  they  are  more  than  sufficient,  the  pledgee  is    / 
responsible  for  the  surplus.     (Story's  Eq.  Jur.  sec.  1030   to 
J035a.) 

The  question  then  arises,  was  the  assignment  by  Schoyer  to 
Bowman  a  mortgage  or  a  pledge  ?  And  this  question  may  be 
answered  by  considering:  first,  whether  the  title  in  the  lease  at 
once  passed  to  Bowman;  or,  second,  whether  it  was  merely  in- 
tended as  a  collateral  security  for  ihe  note  of  fifteen  hundred 
dollars.  If  it  was  intended  as  a  mortgage,  then  all  the  risk  of 
loss,  and  chance  of  gain,  were  thrown  upon  Bowman.  If  no 
rent  hacl  ever  been  coUect^d  upon  the  lease,  Schoyer  would  not 
then  have  been  liable  to  Bowman  upon  his  note. 

But  it  would  seem  clear  that  this  could  never  have  been  the 
intention  of  the  parties.      The  assignment  itself  says  it  yyas 
''made  for  the  purpose  of  securing  said  Bowman  the  payment" 
of  the  note.      And  Bowman,  in  his  written  application  to  the 
State  officers,  only  claimed  so  much  as  would  be  required  to  pay 
the  note  and  interest.    And,  in  addition  to  these  facts.  Bowman 
took  a  promissory  note,  drawing  interest;  and,  had  no  rents  been 
realized,  Schoyer  would  still  have  been  liable  upon  the  note. 
That  the  assignment  of  the  lease  was  but  collateral,  would  seem 
clear,  and  could  not,  therefore,  have  been  a  mortgage,  but  only 
a  pledge.     After  the  note  became  due.  Bowman  could  have  sue4 
Schoyer  upon  it  at  any  time,  without  regard  to  the  lease.    Upon  ( 
the  failure  of   Schoyer  to  pay  the  note,  the  title  of  Bowman  _ 
in  the  lease  did  not  become  absolute,  and  the  liability  of  Schoyer 
upon  the  note  continued.     And,  as  his  liability  upon  the  note 
continued,  his  light  to  the  surplus  of  the  pledged  prop- 
erty, after  ♦paying  the  note  and  interest,  also  continued.    [152] 
And  this  right  he  could,  and  did,  assign  to  two  of  the 
plaintiffs. 

The  case  of  Garlick  v.  James,  12  John.  145,  cited  by  the  coun- 
sel for  defendant  Cohen,  is  a  case  in  point,  and  sustains  the  view 
we  have  taken.  In  that  case,  the  note  of  a  third  person  was 
deposited  by  a  debtor  with  his  creditor,  as  collateral  security 
for  a  debt,  and  it  was  held  that  this  was  a  pledge,  and  that  the 
ownership  remained  in  the  pawnor;  and  that  the  authority  of 
the  creditor,  ''with  respect  to  the  note,  could  extend  no  further 
than  to  receiving  the  money  due  upon  it^  without  first  calling 
upon  the  debtor  in  some  way  to  redeem.  The  money,  when 
received,  would  be  a  substitute  for  the  note,  and  to  be  held  upon 
the  same  terms,  and  subject  to  the  same  rights  and  duties  as 
the  note." 

In  the  case  under  consideration,  the  authority  of  Bowman  only 
extended  to  the  receiving  the  rents,  and  he  had  no  right  to  sell 
the  lease  until  after  d^nand  and  notice.  (Story's  Equity  Jurisp. 
sec.  1033,  and  note;  3  Cal.  162.)  No  demand  and  notice  were 
shown  in  this  case.  The  assignment  by  Bowman  to  Cohen,  who 
took  with  full  knowledge,  passed  no  absolute  title  in  the  prop- 
erty pledged.  The  proceeds  of  the  lease  in  the  hands  of  Co- 
hen, remained  as  a  pledge,  and  he  was  liable  to  the  assignees  of 
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Schojer,  in  the  same  way  as  Bowman  would  have  been,  had  he 
collected  the  rents  due  upon  the  assigned  lease.  Cohen  had  a 
right  to  retain  an  amount  sufficient  to  pay  the  note  and  interest, 
and  was  liable  for  the  surplus. 

For  these  .reasons,  the  judgment  of  the  Court  below  must  be 
reversed.  And  that  Court  will  so  modify  its  judgment  as  to  al- 
low defendant  Cohen  the  amount  of  the  note  and  interest,  and 
enter  a  decree  in  favor  of  plaintiffs,  against  him,  for  the  remain- 
der. J!he  defendant  Cohen  will  be  entitled  to  the  costs  of  this 
appeal. 


ADAMS  V.  WOODS  AND  HASKELL. 

*  Pastnebship,  Bights  op  Fikm  Cbbditobs. — Creditors  of  a  firm  can  pnr- 
BUQ  their  remedy  at  law,  after  a  bill  for  a  dissolntion  is  filed  by  one 
of  the  partners,  and  before  a  decree  of  dissolntion;  any  other  rule 
would  permit  the  partners  indefinitely  to  postpone  the  payment  of  their 
debts. 
Idem. — Creditors  can  attack  the  whole  proceeding  at  any  time  before  the 
distribution  of  the  assets,  on  the  ground  that  it  was  instituted  to  delay, 
binder,  and  defraud  creditors. 
.  Idem. — A  bill  tor  a  dissolution  and  the  appointment  of  a  receiver,  cannot 
operate  as  an  assignment  for  the  benefit  of  creditors,  so  as  to  prevent  a 
creditor  from  acquiring  a  legal  priority,  because  all  such  assignments, 
except  in  insolvency,  are  void  under  the  statute. 

Writ  of  Ebbob  to  the  District  Court  of  the  Fourth  Judicial 
District. 

[153]  *Lynch  and  others  filed  their  bill  of  intervention  in  the 
Court  below,  claiming  that  thej  were  judgment-creditors 
of  Adams  &  Co. ,  and  seeking  to  have  the  funds  in  the  hands  of 
the  receiver  applied  to]the  payment  of  the  debts.  The  bill  alleges 
that  the  house  of  Adams  &  Co.,  became  insolvent  on  the  twenty- 
third  of  February,  1855;  that  on  that  day  I.  C.  Woods,  the 
resident  and  managing  partner  of  the  firm,  filed,  or  caused  to 
be  filed,  a  bill  in  equity  in  the  Fourth  District  Court,  in  the 
name  of  Alvin  Adams,  an  absent  partner,  against  himself  and 
Haskell;  that  this  bill  does  not  allege  a  dissolution,  or  insol- 
vency, but  mismanagement  of  the  partnership  afifairs,  and  seeks 
for  a  dissolution,  an  injunction,  an  accounting,  the  appointment 
of  a  receiver,  and  the  application  of  the  assets  to  the  copartner- 
ship debts,  and  that  in  aid  of  the  receiver,  an  assignment,  in 
fact,  was  made  by  all  the  parties,  to  Cohen,  as  receiver. 

The  intervenors  all  allege  that  this  suit  was  collusive  and 
fraudulent,  instituted  by  Woods  for  the  purpose  of  hindering 
and  delaying  the  creditors  of  Adams  &  Co.  They  further  al- 
lege that  they  commenced  their  suits  about  March  9,  1855,  by 
attachment,  and  recovered  final  judgment  on  the  thirty-first  of 
May,  1855,  before  there  had  been  a  decree  of  dissolution  in  the 
case  of  Adams  v.   Woods  and  Haskell. 

1.  ated  Naglce  v.  Mintum,  post  Ui;  referred  to,  Ludlum  y.  Fourth  Diit.  Ct.,  9  Cal.  13; 
AdavM  V.  Woods,  Id.  2tf ;  explained,  Haglct  v.  Lyman,  U  Cal.  460. 
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Mastick  and  McDougall  db  Sharpe,  for  Petitioners. 

It  will  not  be  denied  that  equity  has  jurisdiction  in  matters  of 
account  between  copartners,  but  here  not  merely  the  matters  of 
account  but  the  administration  of  the  estate  is  collusively,  and, 
as  we  allege,  fraudulently  thrust  upon  the  Court  by  parties  who 
are  not  controverting,  but  confederating,  not  for  purposes  of 
adjudication,  but  as  a  temporary  expedient  to  make  arrange- 
ments for  proceeding  in  bankruptcy — a  step  requiring  more 
preparation  and  caution. 

The  complaint  is  £led,  not  alleging  insolvency  or  a  fraudulent 
conversion  of  partnership  assets,  or  danger  of  loss.  Service  is 
accepted  and  a  receiver  appointed,  and  bond  given,  the  same 
day  or  night,  without  notice  or  motion  by  arrangement  between 
all  parties  and  the  receiver. 

Here  a  Court  of  Equity,  at  the  instance  of  a  bankrupt  and 
fraudulent  firm,  takes  jurisdiction  of  their  entire  matters  of  liti- 
gation, and  possession  of  their  entire  property,  or  so  much 
thereof  as  they  choose  to  exhibit. 

We  have  prohibited  by  statute  general  assignments.  Here  is 
an  assignment  which  is  supposed  to  place  the  assigned  property 
on  sacred  ground,  yet  always  under  the  control  of  the  assignors, 
or  at  least  under  the  control  of  the  assignor  until  the  decree  of 
dissolution. 

It  would  be  a  mistake  to  suppose  that  the  jurisdiction  of 
equity  corresponded  with  the  extraordinary  statutory 
jurisdiction  in  *proceedings  in  bankruptcy.  For  that  [154] 
system,  laws  have  been  carefully  framed,  and  a  course  of 
administralion  carefully  and  completely  established.  A  Court 
of  Equity  never  was  an  officer  for  the  administration  of  part- 
nership or  bankrupts'  estates,  and  no  rules  of  practice  answer- 
ing such  a  purpose  can  be  found  in  the  books  or  the  reports. 
Courts  never  assume  such  burdens,  .except  in  cases  of  bona  fide 
controversies  where  there  is  a  specific  dispute  as  to  right.  No 
such  controversy  or  dispute  can  be  found  in  the  origin  of  this 
cause,  or  the  matters  set  forth  in  the  complaint. 

It  is  confidently  asserted  there  is  no  authenticated  case,  with- 
out this  should  be  one,  where  equity  has  ever  interfered  between 
creditors  and  the  legal  assets  of  a  bankrupt  firm  before  decree 
of  dissolution.  • 

A  creditor's  bill,  from  which  the  opposite  party  draws  his 
analogies,  as  known  to  the  English,  and,  if  the  term  is  admissi- 
ble, common  law  system,  is  a  suit  brought  by  creditors  against ' 
executors  and  administrators  to  settie  an  estate.     (1  Story's  Eq. 
Juris.,  547,  etseq.) 

"The  general  rule  upon  which  money  is  required  to  be  paid 
into  Court  (i.  e.  to  receiver)  is  this,  that  the  party  who  is  entitled 
to  the  fund  is  also  entitied  to  have  it  secured."  (2  Story's  Eq. 
Jur.  841.) 

How  have  these  parties  shown  any  right  to  have  their  assets 
seciured?  Secured  against  whom?  Themselves?  No  :  against 
their  creditors  1 
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It  is  clear  from  all  the  authorities,  that  equity  in  a  proceeding 
between  partners  for  a  dissolution,  acquires  no  jurisdiction  over 
the  assets,  either  Ho  marshal  or  distribute  them,  and  no  power 
over  the  creditors  to  limit  or  control  their  rights  at  law,  until 
when,  upon  a  decree  oi  dissolution,  the  Court  having  destroyed 
the  copartnership,  assumes  the  place  of  the  copartners,  and 
then  the  Court  must  administer  the  copartnership  assets,  and 
then  the  rule  is  : 

Legal  assets  must  be  administered  according  to  the  course  of 
the  law,  and  the  rule  of  the  maxim  '^equUas  sequitur  legem," 
Equitable  assets,  where  no  liens  have  been  acquired,  and  where 
no  marshaling  is  required,  will  be  distributed  according  to  the 
maxim  that  "  equality  is  equity."  (See  1  Story'sEq.  Jur.,  553-4.) 

It  is  further  contended,  that  if  it  be  true  that  the  intervenors 
had  no  right  to  attach,  and  took  nothing  by  their  attachments, 
that  then  they  have  rights  in  this  cause,  as  judgment-creditors, 
with  a  return  of  executions  nulla  bona.  This  position  must  be 
certainly  true,  if  the  suit  of  Adams  v.  Woods  and  Haskell  was 
fraudulently  instituted,  and  therefore  void. 

If  the  receiver  was,  in  fact,  a  sacred  officer,  and  if  the  Court 
will  protect  the  funds  through  the  hands  of  assignees  and  re- 
ceivers against  creditors:  yet  these  creditors  have  ap- 
[155]  pealed  to  '^'the  Courts  and  the  law  and  exhausted  all 
remedy.  They  now  ask  that  they  may  come  in  with  their 
established  rights,  and  claim  these  assets,  as  having  been  the 
most  diligent. 

They  were  the  first  parties  showing  an  absolute  legal  right 
to  satisfaction  out  of  these  funds,  and  having  exhibited  this 
rihgt  to  the  Court,  it  is  the  duty  of  the  Court  U>  administer  the 
same. 

Saunders  th  Hepburn^  Contra. 

On  the  28th  day  of  April,  1856,  the  appellants,  Lynch,  Sav- 
age, el  al. ,  filed  their  intention  in  this  case,  the  whole  object  of 
which  is  to  possess  themselves  of  the  funds  in  the  hands  of  the 
receiver,  and  gain  thereby  a  preference  over  the  other  creditors 
of  the  insolvent  partnership. 

As  a  general  rule,  it  is  true  that  the  creditors  of  a  partnership 
have  no  interest  in-  a  partnership  suit,  until  after  a  decree  of 
dissolution,  and  that  in  the  mean  time  one  creditor  may  go 
ahead  against  the  partners  and  get  an  advantage,  if  he  can.  The 
reason  of  this  is,  that  until  a  decree  of  dissolution  non  constat 
that  the  partnership  is  insolvent,  or  that  the  Court  vnll  meddle 
with  its  affairs,  either  for  account  of  the  complaining  partner  or 
the  creditors,  and  at  such  a  stage  of  procee^ngs,  the  creditors 
having  no  interest  in  the  suit,  and  not  being  parties  to  it,  have 
each  of  them,  the  obvious  right  to  sue  for  his  own  account. 
That  however,  is  not  the  case;  for  here  we  have  not  only  the 
plaintiff  Adams,  but  the  defendants  Woods  and  Haskell,  on  the 
day  of  the  suit  brought,  consenting  to  close  their  business,  to 
put  theii  assets  into  the  hands  of  the  Court  and  out  of  their  own 
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power,  for  the  purpose  of  closing  the  partnership  concerns,  and 
paying  the  partnership  debts. 

( Williamson  v.  Wilson,  1  Holmes  Ch.;  and  J^aring  y.  Bobinson, 
IHoff.  Ch.,  531,  532.) 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bornett, 
J.,  concurring. 

The  bill  is  carefully  drawn,  and  the  facts  constituting  fraud 
are  distinctly  stated.  The  Court  below  permitted  tiie  interven- 
tion to  be  filed,  but  refused  to  stay  {uroceedings  in  the  case,  or 
afford  the  parties  any  affirmative  reliei,  but  directed  the  receiver 
to  proceed  and  distribute  the  money  in  his  hands  pro  rata  among 
the  creditors;  from  which  orders  and  rulings  the  intervenoss 
have  appealed. 

The  case  made,  involves  two  propositions: 

1.  Whether  a  creditor  of  the  firm  could  pursue  his  remedy  at 
law  after  the  bill  was  filed  and  the  receiver  appointed,  but  be- 
fore a  decree  of  dissolution. 

2.  Whether  a  creditor  could  attack  the  whole  preceeding  on 
the  ground  of  fraud  and  collusion  between  the  parties. 

It  may  be  premised,  in  limine,  that  the  bill  filed  by 
Alvin  *Adams,  did  not  warrant  the  appointment  of  a  [156] 
receiver.  It  does  not  allege  insolvency  or  fraudulent 
conversion  of  the  partnership  assets,  or  danger  of  loss  of  the 
same,  in  the  hands  of  the  firm.  It  is  true  that  equity  has  juris- 
diction in  matters  of  account,  but  it  ought  not,  except  in  a  clear 
case,  to  step  between  a  debtor  and  his  creditors;  neither  should 
it  assume  the  position  of  banker  and  bailee,  for  those  who,  by 
their  own  showing,  are  sufficiently  competent  to  manage  their 
own  affairs. 

It  wQl  not  be  denied  that  the  creditors  of  a  partnership  have 
no  interest  in  a  partnership  suit  or  proceeding  for  account  and 
dissolution,  until  after  the  decree  of  dissolution,  and  that,  in 
the  mean  time,  they  may  pursue  their  remedies  at  law,  and 
thereby  secure  a  preference  or  lien  upon  the  partnership  assets. 

That  until  a  decree  of  dissolution,  it  is  not  certain  that  the 
firm  is  insolvent,  or  that  the  Court  will  administer  the  assets. 
Under  such  circumstances,  it  would  be  obviously  unjust  to  deny 
a  creditor  who  was  not  a  party  to  a  suit,  the  right  to  prosecute 
an  action  for  the  recovery  of  his  claim.  There  is  another  reason 
for  this  rule  which  is  conclusive.  These  proceedings  are  under 
control  of  the  partnership  alone;  they  may  be  protracted  indef- 
initely, or  they  may  be  dismissed  at  the  will  of  the  parties,  and 
a  Court  of  Equity  would  not  allow  itself  to  become  an  asylum 
for  bankrupt  and  fraudulent  debtors.  It  is  contended,  how- 
ever, that  the  assignment  by  all  the  parties  to  Cohen,  the  re- 
ceiver, was  a  voluntary  surrender  of  the  assets  into  the  hands  of 
the  Court,  to  be  administered  for  the  benefit  of  a  11  the  creditors, 
and  that  this  proceeding  was  thus  turned  into  a  creditor's  bill. 

This  leads  us  to  inquire  into  the  effect  of  this  assignment. 
Under  the  statue  of  this  State  concerning  insolvent  debtors, 
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eveiy  species  of  assignment,  except  those  made,  in  conformity 
with  the  act,  are  declared  void.  This  relates  as  well  to  judicixd 
as  to  other  assignments.  If  such  were  not  the  case,  then  the 
Legislature  would  have  failed  entirely  in  the  object  designed  by 
the  act;  for  the  temples  of  justice  would  be  converted  into  a 
den  of  thieves  and  money-changers,  and  the  judges  compelled 
to  become  accessories  to  the  grossest  frauds.  In  the  case  of 
Waring  v.  Eobinson,  which  is  relied  on  by  the  counsel  of  the 
respondents,  the  Court  say: 

"  There  is  another  rule  of  law  bearing  on  this  question:  an 
assignment  by  one  partner,  of  his  share  in  the  property,  operates 
as  a  dissolution  of  the  firm.  The  partners  may  have  no  confi- 
dence in  the  assignee,  nor  may  the  assignee  choose  to  be  con- 
cerned in  the  trade.  Now  the  bill  and  appointment  of  a  re- 
ceiver on  the  application  of  Smith,  is,  in  equity,  equivalent  to 
an  actual  assignment  of  the  property  so  far  as  ne  could  assign 
it." 

And  upon  this  ground  it  was  held  that  Smith  could  not,  after 
such  an  equitable  assignment,  confess  a  judgment,  so  as  to  give 
a  creditor  a  priority  against  the  property  of  the  partner- 
[157]  ship.  *Our  statute  having  prohibited  these  assignments, 
it  results  that  the  possession  of  the  receiver  was  only 
of  such  a  character  as  the  Court  could  invest  him  within  the 
case  made  by  the  bill.  This  is  not  a  creditor's  bill;  for,  as  we 
understand  the  law,  a  creditor's  bill  is  a  suit  brought  by  credit- 
ors against  executors  and  administrators  to  settle  an  estate. 
A  New  York  creditor's  biU  is  the  creature  of  statute,  and  in- 
tended to  reach  equitable  assets,  after  all  legal  remedies  are 
exhausted.  , 

The  only  proceeding  at  all  analogous,  is  where  an  adminis- 
trator institutes  a  suit  against  all  the  creditors,  for  the  purpose 
of  having  all  their  claims^  adjudicated.  "These  suits,"  says 
Judge  Stoey  in  his  work  on  Equity  Jurisprudence,  section  544, 
**  are  not  encouraged,  because  they  have  a  tendency  to  take 
away  the  preference  which  one  creditor  may  gain  over  another 
by  his  legal  diligence.  Besides,  it  has  been  said  that  these  bills 
may  be  made  use  of  by  executors  and  administrators  to  keep 
creditors  out  of  their  money  longer  than  they  otherwise  would 
be." 

In  the  following  section,  it  is  said,  that  upon  such  a  bill,  "the 
Court  will  not  interpose,  by  way  of  injunction,  to  prevent  cred- 
itors proceeding  at  law,  until  there  has  been  a  decree  against 
the  executor  or  administrator  to  account  in  that  suit,  for  other- 
wise the  latter  might,  vdthout  reason,  make  it  a  ground  of  un- 
due delay  of  the  creditors." 

In  the  case  before  us,  the  creditors  are  not  parties.  It  is  not 
an  administrator's  bill  against  creditors,  nor  a  creditor's  bill 
seeking  equitable  offsets.  It  is  a  suit  between  the  members  of 
the  partnership,  and,  until  a  decree  of  dissolution,  the  plaintiff 
is  dominus  litus,  and  may  deal  with  it  as  he  pleases.  The  cases 
of   Waring  v.  Bobimon,  1  Hoff.  Clu  and  WUlianison  v.  TFifeon, 
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1  Bland  Ch.,  do  not  sustain  the  respondent's  position.  In  the 
first  case,  the  yice-Chancellor  remarks,  that  in  the  case  of  Praii 
y.  Robinson^  he  had  decided  that  a  judgment  obtained  before  de- 
cree of  dissolution  had  priority.  Again,  he  remarks:  ''Prior  to 
the  decree,  by  analogy  to  a  suit  for  the  administration  of  the  as- 
sets of  a  deceased  person,  no  creditor  could  be  restrained  from 
proceeding  at  law.' 

The  whole  case  distinctly  recognizes  the  principle  contended 
for  by  the  appellant,  and  the  decision  seems  to  have  gone  off 
on  the  ground  that  the  filing  of  a  bill,  and  the  appointment  of 
the  receiver,  were  an  equitable  assignment,  of  which  the  plaint- 
iff had  notice.  In  the  case  in  Bland,  the  Chancellor  held,  that 
the  insolvency  of  a  firm  operated  a  dissolution  in  itself,  and 
that,  upon  a  bill  being  filed,  stating  such  insolvency,  a  receiver 
would  be  appointed.  It  was  stated,  in  the  opinion,  that  at  the 
time  the  Court  had  ordered  the  creditors  to  come  in  and  present 
their  accounts,  no  creditors  had  acquired  any  priority.  But  it 
is  not  decided  that  a  creditor  could  not  have  got  an  advantage 

Erevious  to  the  order  for  the  creditors  to  come  in  and 
ave  distribution.  *  Whether  insolvency  would,  of  itself,  [158] 
work  a  dissolution  so  as  to  enable  a  Court  immediately 
to  proceed  with  the  equitable  distribution  of  the  assets,  is  a 
proposition  which  it  is  not  necessary  to  decide,  as  there  is  no 
such  allegation  in  the  bill.  These  ca^es,  together  with  the  lead- 
ing authorities  on  this  subject,  have  been  so  fully  examined  by 
Burnett,  J.,  in  the  case  of  Adams  v.  HackeU,  7  Cal.  187,  that 
further  comment  is  deemed  unnecessary,  and  his  conclusions 
upon  this  branch  of  the  case  are  adopted. 

From  th^i,  it  must '  necessarily  result  that  the  intervenors, 
having  acquired  a  lien  upon  the  property  of  Adams  &  Co.,  by 
attachment  and  judgment,  prior  to  the  decree  of  dissolution, 
are  entitled  to  the  fruits  of  their  judgment,  and  must  be  first 
paid. 

It  is  contended  that  this  question  was  substantially  decided  in 
the  case  of  Adams  v.  IFooete,  6  Cal.  113.  I  do  not  so  understand 
that  decision.  The  simple  question  involved  in  the  case  was, 
whether  the  Court  could  compel  parties  who  were  the  custodians 
of  a  fund  which  they  had  received  from  the  Court,  to  pay  the 
same  over  to  an  officer  or  receiver  of  the  Court.  In  that  case  the 
parties  claimed  the  fund,  on  the  ground  that  it  had  been  attached 
in  their  hands,  and  that  they  might  be  made  ultimately  liable 
therefor;  but  this  Court  held,  that  no  liability  would  attach  on 
their  part,  and  that,  having  received  the  money  by  order  of  the 
Court,  they  could  not  be  allowed  to  deny  its  authority  over  it. 
It  was  a  proceeding  between  the  Court  and  its  officer,  to  which 
the  appellants  were  not  parties,  and  all  that  was  said  by  this 
Court,  with  reference  to  the  power  of  the  Court  below  to  seize 
the  assets  for  the  purposes  of  equitable  distribution,  may  be 
regarded  as  mere  dtcium,  as  the  point  was  neither  involved  nor 
discussed.  Even  if  we  were  wrong  in  this,  the  appellant  alleges 
that  the  whole  proceeding  is  void,  under  the  provisions  of  the 
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twentieth  sectkm  of  the  Act  concerning  fraudulent  convejances, 
and  his  bill  shows  a  state  of  facts  whi«h,  if  true,  would  vitiate 
it.  For  the  purpose  of  this  investigation,  it  makes  no  difference 
whether  he  obtained  his  judgment  before  the  decree  of  dissolu- 
tion; for,  if  the  proceeding  was  instituted  for  the  purpose  of 
hindering,  delaying,  or  defrauding  creditors,  it  may  be  attacked, 
on  that  ground,  any  time  before  a  final  distribution  of  the  as- 
sets. 
Judgment  reversed,  and  cause  remanded. 


[159j  *BAGLET  v.  EATON,  et  al.* 

Nkw  1*bial,  when  Awabded. — Where  the  verdict  of  the  jury  is  <!learly 
against  the  evidenoe,  a  new  trial  wiU  be  awarded. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, County  of  San  Francisco. 

This  is  an  action  brought  by  the  appellant  against  the  re- 
spondents, as  administrator  and  administratrix  of  the  estate  of 
G.  C.  McMickle,  deceased,  on  three  promissory  notes  made  and 
delivered  by  McMickle,  in  his  hfetime,  to  Bagley  &  Sinton,  and 
by  them  assigned  to  Bagley. 

The  notes  all  date  the  23d  of  March,  1851,  and  all  bear 
interest  at  five  per  cent,  per  month,  from  date. 

Due  presentatior.  of  the  claims  properly  verified,  to  the  ad- 
ministrator, is  alleged,  and  their  rejection ;  and  suit  was  brought 
within  three  months  thereafter. 

To  this  complaint  the  defendant  answered,  and  interpose  fivo 
separate  defenses : 

1.  A  general  denial. 

2.  The  Statute  of  Limitations,  four  years. 

3.  Payment  and  satisfaction. 

4.  That  on  May  first,  1850,  Bagley  &  Sinton  made  an  agree- 
ment with  the  deceased  for  the  purchase,  by  the  latter,  of  the 
former,  of  a  lot  in  San  Francisco,  for  fourteen  thousand  dollars, 
on  which  he  paid,  up  to  the  22d  of  March,  1851,  eight  thousand 
four  hundred  and  twenty  dollars;  that  on  that  day  the  parties 
settled,  and  entered  into  an  agreement,  in  writifig,  setting  forth 
the  notes  sued  on  as  the  balance  of  the  purchase-money  due; 
but  that  the  liability  of  McMickle  was  limited,  and  that  it  was 

Erovided,  if  the  notes  were  not  paid,  that  McMickle  was  not  to 
e  holden,  but  that  the  lot  became  forfeited  to  Bagley  &  Sinton, 
and  they  were  to  accept  it  in  full  discharge  of  the  notes;  that 
the  notes  were  not  paid,  and  Bagley  &  Sinton  did  accept  the 
lot,  and  sold  it  to  other  persons,  and  so  discharged  the  notes. 

5.  That  the  notes  were  without  consideration,  and  void. 

On  the  trial,  the  plaintiff  offered  his  own  affldAvit,  and  that  of 
B.  H.  Sinton,  which  were  read  to  the  Court,  to  show  a  destruc- 
tion of  the  notes  sued  on,  for  the  purpose  of  laying  tho  f ounda- 


*Soe  same  cue,  10  Cal.  126. 
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tion  for  the  mtroduction  of  secondaiy  evidence  to  the  jury,  of 
the  notes. 

After  the  reading  of  which,  the  Court  permitted  the  secondary 
evidence  to  be  read  to  the  jury,  which  was  the  following  instru- 
ment in  writing,  executed  in  duplicate,  one  part  of  which  was 
produced  by  the  plaintiff,  and  the  other  by  the  defend- 
ants, from  *the  papers  of  their  intestate,  and  the  signa-  [160] 
tures  to  which  were  all  admitted  by  the  defendants'  coun- 
sel to  be  genuine.  It  was  signed  by  McMickle,  and  by  Bagley 
&  Sinton,  and  acknowledged  by  each  before  a  notary  public, 
and  dates  22d  of  March,  1851. 

The  beginning  is  a  penal  bond,  that  Bagley  &  Sinton  become 
bound  for  twelve  thousand  dollars  to  Mc]mckle.  The  agree- 
ment then  sets  forth  that  in  May»  1850,  Bagley  &,  Sinton  sold  to 
McMickle,  for  fourteen  thousand  dollars,  a  lot  in  San  Francisco, 
describing  it.  That  McM.  had,  at  different  times,  paid  up  eight 
thousand  four  hundred  and  twenty  dollars,  leaving  a  balance 
due  Bagley  &  Sinton  of  five  thousand  five  hundred  and  eighty 
dollars,  which,  together  with  one  thousand  dollars  interest, 
made  an  aggregate  due  Bagley  &  Sinton  of  six  thousand  ^ve 
hundred  and  eighty  dollars,  at  that  date,  (22d  of  March,  1851,) 
and  that  McMickle  had  made  his  three  promissory  notes  to 
Bagley  &  Sinton  of  that  date,  for  that  amount:  First  note  for 
two  thousand  dollars,  at  thirty  days  after  date;  second,  for  two 
thousand  dollars,  sixty  days  after  date;  third,  for  two  thousand 
five  hundred  and  eighty  dollars,  ninetv  days  after  date,  all  bear- 
ing interest  at  five  per  cent,  per  montn  from  date.  That  if  Mc- 
Mickle should  pay  to  Bagley  &  Sinton,  or  their  assigns,  said 
notes  at  maturity,  then  Bagley  &  Sinton  were  to  execute  to  him 
a  deed  for  the  lot;  but  if  McMickle  should  make  default,  in  any 
one  of  all  said  notes,  he  was  to  forfeit  all  right  and  title  in  the 
lot,  and  Bagley  &  Sinton  were  authorized  to  make  such  disposi- 
tion, etc.,  as  they  mio^ht  see  fit. 

The  assigiunents  of  the  notes  and  claim  by  Sinton  to  Bagley 
were  proven,  and  also  a  presentation  of  the  claim,  duly  verified, 
to  the  administrator,  Eaton,  and  his  rejection  of  it,  on  the  5th 
day  of  January,  1855. 

Plaintiff  introduced  B.  H.  Sinton,  who  testified  that  he  drew 
the  agreement  above  described,  and  the  notes  therein  referred 
to;  that  the  notes  therein  described  were  executed  by  McMickle 
to  Bagley  &  Sinton,  and  delivered  to  them.  They  were  never 
paid,  or  in  any  manner  satisfied,  except  as  to  the  amount  of 
three  thousand  dollars;  obtained  by  a  sale  of  the  property  to 
Jane  Mooney,  June  4,  1851;  this  sale  was  on  account  of  Mc- 
Mickle, and  in  part  payment  of  these  notes.  He  was  informed 
and  counseled  about  the  sale,  before  it  was  consunimated,  and 
knew  the  terms,  and  agreed  to  them,  and  was  satisfied.  No 
other  payment  was  ever  made  on  these  notes. 

About  August  or  September,  1852,  McMickle  went  to  the 
office  of  B.  &  S.,  and  requested  them  to  deliver  his  notes  to 
him,  stating  that  they  were  negotiable,  and  might  get  into  the 
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market,  in  the  hands  of  others.  The  notes  wero  handed  to  him, 
and  he  tore  them  up.  He  wanted  the  bond  or  agreement,  also» 
but  Bagley  &  Sinton  refused  to  give  it  to  him,  because  it 
[161]  was  the  *only  eyidence  remaining  of  the  debt,  and  told 
him  so.  It  was  distinctly  understood,  at  the  time,  by 
McMickle,  Bagley,  and  Sinton,  that  the  claim  of  the  latter  on 
the  notes  was  not  abandoned,  but  only  that  they  were  destroyed, 
to  prevent  their  negotiation  into  the  hands  of  other  parties. 
For  this  reason,  the  bond  was  not  given  up.  Sinton  dunned 
McMickle  for  the  payment  of  these  notes  many  times  afterwards, 
and  he  frequently  promised  to  pay  when  able.  S.  asked  for 
payment,  at  least  a  dozen  times  after  the  destruction  of  the  notes; 
the  last  time,  three  or  four  months  before  his  death,  and  got 
the  same  answer — that  he  would  pay  when  he  got  his  affairs  all 
right. 

He  always  evinced  a  vnllingness  to  pay  when  able.  S.  had 
great  confidence  in  him.  During  these  times,  he  represented 
himself  as  embarrassed,  but  never  denied  the  debt.  S.  knew, 
from  report,  of  his  embarrassment,  but  not  of  his  own  knowl- 
edge, and  had,  before  the  destruction  these  notes,  been  very  in* 
dulgent  to  him. 

Beal  estate,  being  always  very  vacillating  in  San  Francisco, 
B.  &  S.  were  offered,  in  1849  or  1850,  by  Col.  Bryant,  for  this 
lot,  $22,500.  In  1850,  real  estate  fell.  The  sale  to  Mooney  was 
the  then  market  value.  In  1853  it  was  wortL  fron  ten  to  twelve 
thousand  dollars,  and  would  have  sold  for  it;  now,  it  would  not 
bring  as  much.  That  Sinton  sold  and  assigned  his  interest  to 
Bagley,  for  a  nominal  sum,  ten  dollars,  4th  April,  1855;  then 
thought  they  had  committed  a  fatal  mistake  in  letting  the  notes 
go  out  of  their  hands;  that  he  thought  the  $3,000  from  Mooney 
was  credited  on  the  notes;  at  any  rate,  McMickle  got  credit  for 
it. 

McMickle  never  had  a  deed  for  the  lot,  but  had  control  of 
it.  Before  the  execution  of  the  notes,  there  was  a  written 
memorandum  between  the  parties,  setting  forth  the  price, 
terms,  etc. 

That  Sinton  did  not  transfer  his  interest  to  Bagley,  because 
he  thought  the  debt  was  not  honestly  due,  but  because  he  feared 
the  expenses  of  litigation,  lawyer's  fees,  etc.,  and  thought  it  of 
doubtful  collection,  after  McIVIickle's  death. 

Plaintiff  here  closed  his  case,  and  defendants'  counsel  offered 
and  read  in  evidence  a  deed  of  conveyance  from  Hiram  Pearson 
to  McMickle,  dated  Januaiy  15,  1853,  for  certain  water-lots  in 
San  Francisco,  which  deed  was  acknowledged  ind  recorded  in 
the  recorder's  office  of  the  county  of  San  Francisco.  (Lib.  20, 
p.  107.) 

This  property  was  entirely  distinct  and  different  from  the 
property  sold  by  Bagley  &  Sinton  to  McMickle. 

The  defendants  next  introduced  Dr.  Parker,  who  testified  that 
he  had  been  agent  for  McMickle  and  knew  about  the  lot  de- 
scribed in  the  deed  from  Pearson.     The  property  was  worth 
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twenty-fiye  thousand  dollars,  and  in  possession  of  Mc- 
Mickle  by  '*'himself  or  agents,  from  date  of  his  deed  till    [162] 
his  death,  in  September,  1854. 

The  lots  were  capped  and  piled,  with  two  or  three  small 
houses,  and  tenants  paying  rent  of  ninety  to  one  hundred  and 
fifty  dollars  per  month.  McMickle,  a  gambler  by  profession,  had 
not  much  money  in  1852:  was  reported  insolvent  during  and  up 
to  1852-'3,  and  after  the  deed  from  Pearson;  got  this  deed  from 
Fierson  on  a  compromise.  He  claimed  one  half  of  the  Peter 
Smith  interests  of  Pearson,  but  it  was  settled  by  this  deed. 

The  defendants  then  introduced  the  inventory  and  appraise- 
ment of  the  estate  of  McMickle,  from  the  files  of  the  Probate 
Court. 

It  was  admitted  that  the  administrator  had  duly  given  notice 
to  creditors  to  present  their  claims  against  said  estate,  and  that 
the  time  expired  in  1855,  and  that  no  other  claims  had  been  pre- 
sented. 

The  Court  charged  the  jury  that  the  execution  of  these  notes 
not  being  disputed,  the  sole  question  for  their  consideration  was, 
whether  or  not  the  notes  had  ever  been  discharged. 

The  jury  found  a  verdict  for  the  defendants. 

The  Court  overruled  the  motion  for  a  new  trial  which  defend- 
ants afterwasds  made,  and  entered  final  judgment  on  the  ver- 
dict. 

This  appeal  was  taken  from  the  judgment,  and  also  from. -the 
order  of  the  Court  overruling  the  motion  for  a  new  trial. 

JBoge  d>  Wilson,  for  Appellants. 

The  verdict  against  the  evidence.  (Pr.  Act,  sec.  193;  Payne 
V.  Jacobs,  1  Cal.  39;  Aginial  v.  CraweU,  1  Id.  191;  Eart  v.  Ho- 
sack,  1  Caines  25;  Jackson  v.  Sternberg,  1  Id.  162;  Newton  v. 
Pope,  1  Cow.  110;  Dolson  v.  Arnold,  10  How.  Pr.  528.) 

Errors  of  law,  occurring  at  the  trial.  Admitting  improper 
evidence  to  the  jury;  i,  e,,  the  deed  from  Pearson  to  McMickle. 
(Farmers*  and  Manufacturers'  Bank  v.  Whinfield,  24  Wend.  419; 
19  Wend.  232;  6  Hill.  292;  1  Cal.  92.) 

Erroneous  instructions  to  the  jury.     (1  Cal.  353.) 

Buling  of  Court  at  the  time  of  overruling  the  nonsuit,  requir- 
ing further  testimony  to  go  to  the  jury.  Evidence  as  to  loss  and 
destruction  of  notes  were  addressed  to  the  Court,  and  not  ^or 
jury.    (9  Wheat.  483;  1  Pet.  597;  15  Pick.  368.) 

GlasseU  db  Leigh,  for  Respondents. 

The  evidence  before  the  juiy  was  conflicting  upon  the  issue  of 
fact  before  them,  and  the  Court  below  properly  refused  to  dis- 
turb their  verdict,  by  granting  a  new  trial.  (See  Johnson  v, 
Pendleton,  1  Cal.  132;  3  Cal.  55  and  413;  1  Cal.  180;  2  Cal. 
423.) 

*The  evidence  on  the  one  side,  for  the  plaintiff,  is  the    [163] 
testimony  of  a  witness,  one  of  the  payees  in  the  notes 
sued  upon,  and  the  late  copartner  of  the  plaintiff. 

His  evidence  is  substantially  that  the  said  notes  have  not  hf^ 
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paid  or  discharged,  to  the  best  of  witness's  knowledge  and 
belief. 

But  witness  is  but  one  of  two  copartners,  either  of  whom 
may  have  received  payment  for  the  notes,  or  otherwise  dis- 
charged them,  and  his  evidence  is  scarcely  priwia  facie  proof,  in 
the  absence  of  the  notes,  that  they  have  not  been  paid,  or  other- 
wise discharged. 

On  the  other  side  is  the  evidence  of  the  defendants,  consisting 
of  a  chain  of  circumstances,  raising  a  presumption  of  payment 
and  discharge,  little  short  of  a  conclusion. 

The  circumstance,  that,  shortly  after  the  sale  of  the  lot  for 
which  the  notes  were  given  as  balance  of  the  purchase-money, 
under  an  indenture  or  agreement  between  the  maker  of  the 
notes  and  the  payees,  (which  indenture  was  of  so  equivocal  a 
character  that  the  Court  below  considered  that  the  said  election 
of  forfeiture,  and  sale  accordingly,  operated  a  discharge  of  the 
said  notes,)  the  maker  McMickle,  as  if  acting  upon  the  under- 
standing that  the  notes  were  discharged,  went  to  the  holders, 
Messrs.  Bagley  &  Sinton,  and  requested  them  to  deliver  them  up 
to  him  to  be  destroyed. 

Upon  such  request,  Messrs.  Bagley  &  Sinton,  real  estate  bro- 
kers and  business  men,  having  no  particular  relations  of  blood 
or  friendship  for  McMickle,  acting  also,  as  if  upon  an  under- 
standing that  the  notes  were  discharged,  delivered  them  up  to 
the  said  maker,  and  saw  them  destroyed  without  objection. 

This  prima  facie  act  of  discharge,  was  done  in  the  absence  of 
any  compent  witness,  and  without  thQ  scratch  of  a  pen  to  show 
any  other  intention  between  the  parties  than  that  the  notes 
were  discharged,  and  thereby  cancelled. 

After  these  notes  were  destroyed,  with  all  evidence  of  their 
existing  force,  the  said  holders  urge  no  claim  upon  them  for 
several  years,  notwithstanding  the  maker  had  property  and  was 
responsible  for  his  just  debts.  Nor  is  the  claim  ever  prosecuted 
until  it  comes  up  against  the  estate  of  a  dead  man,  and  is  then 
supported  alone  by  the  testimony  of  one  of  the  payees  in  the 
notes,  who  made  himself  competent  to  testify  in  the  matter  by 
selling  his  interest  in  the  notes. 

Upon  this  circumstantial  proof  that  the  notes  have  been  dis- 
charged, the  jury  found  the  fact  accordingly.  (2  Gr.  Ev.,  sees. 
527,528;  1  Ph.  436,  e<  seg.) 

If  the  plaintiff  had  really  made  out  his  case,  as  he  contends, 
the  introduction  of  additional  proof,  on  his  part  could  not  have 
subtracted  from  what  he  already  had. 

But  the  ruling  of  the  (^/ourt,  that  other  testimony  was 
[164]    requi-*site  to  sustain  plaintiff's  suit,  was  a  correct  con- 
clusion of  law.     There  was  no  evidence  before  the  jury 
to  rebut  the  presumption  of  payment  arising  from  the  non-pro- 
duction of  the  notes. 

The  naked  facts  before  the  jury  were  that  such  notes  as  those 
sued  on  had  been  in  existence,  but  were  now  not  forthcoming, 
and  therefore  presumed  to  be  paid.    (2  Greenleaf,  sec.  527.) 
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Notwithstanding  that  a  predicate  had  been  laid  before  the 
judge,  for  the  introduction  of  evidence  of  the  contents  o^  the 
notes.  (See  appellant's  authorities  on  this  point,  particularly 
15  Pick.,  375.^ 

The  deed  oi  Pearson  to  McMickle  was  properly  allowed  in 
evidence. 

This  deed  was  part  of  the  evidence  showing  that  McMickle 
was  ostensibly  responsible  for  his  just  debts,  during  the  time 
that  the  claim  in  controversy  was  allowed  to  remain  unsettled 
and  unprosecuted,  and  was  supported  by  the  evidence  of  Dr. 
Parker,  that  McMickle  continued  in  possession  of  the  land  de- 
scribed in  the  deed  from  the  date  of  the  deed  up  to  his  death. 

Its  relevancy  is  obvious,  as  tending  to  strengthen  the  pre- 
sumption arising  from  the  long  delay  in  prosecuting  such  a 
claim,  and  also  in  rebuttal  of  plaintiffs  testimony  that  McM. 
was  insolvent  during  that  time.     (2  Greenleaf  Ev.,  sec.  528.) 

Murray,  C.  J.,  delivered  the  opinion  of  the  Court — Burnett, 
J.,  concurring. 

The  Court  below  erred  in  overruling  the  motion  for  a  new 
trial.  The  evidence  did  not  warrant  the  jury  in  finding  for  the 
defendants;  and  we  are  bound  to  believe,  from  a  full  examina- 
tion of  the  testimony,  that  the  verdict  was  the  result  of  mistake, 
prejudice,  or  corruption. 

The  Court  also  erred  in  admitting  in  evidence  the  deed  from 
Pearaon  to  McMickle,  as  it  was  entirely  irrelevant,  and  calcula- 
ted to  withdraw  the  mind  of  the  jury  from  the  true  issue  in- 
volved in  the  case. 

This  is  the  second  time  this  case  has  been  before  us,  and  we 
trudt  that  it  will  be  correctly  disposed  of  when  it  is  again  tried 
so  that  the  parties  will  not  be  put  to  tiie  trouble  and  expense  of 
coming  again  to  this  Court. 

Judgment  reversed,  and  cause  remanded. 


♦WELCH  V.  SULLIVAN.*  [165] 

Execution,  Wbit  of  Venditioni  Exponas.— Tho  writ  of  venditioni  exponas  is 
a  simple  order  of  the  Couil  to  seU  property  already  levied  on  under  ex- 
ecution. It  confers  no  power  to  levy,  and  a  recital  in  the  return  that  tho 
sheriff  had  levied  and  sold  by  ^drtue  of  the  -writ  is  an  unimportant  error, 
'when  it  appears  that  the  levy  had  been  previously  made  under  execu- 
tion. 

Idems. — Shebivf'b  RETtTBK. — A  description  in  a  sheriffs  return,  of  city  lots, 
by  numbers,  referring  to  the  official  city  map,  is  sufficient. 

^Estoppel,  Objections  to  Deeds. — The  objection  that  the  deeds,  through 
which  the  plaintiff  in  ejectment  deraigns  title,  are  not  properly  acknowl- 
edged, cannot  be  maintained  by  one  who  has  no  privity  with  the  plaint- 
iffs grantors. 

•See  same  case,  pott  611  nnd  note.  Ejectment  on  prior  poosefirion,  insuflSnlent  defense, 
cited  Piercy  v.  Sabin,  10  Cal.  30;  ^enure  of  public  lands,  commenfe  on,  iiurty,  Btimett, 
15  Cal.  588;  validity  of  Alcaido  Grants,  Whit'-  v.  Mos9,  27  Cal  dl. 

1.    BofUclency  of  acknowieagment.  ^ted  Hendanon  v.  Orewellt  pott  684. 

157 

Digitized  by  LjOOQ IC 


165  Welch  v,  Sullxvajt.  [Sup.  Ct. 

PniBLO  Lands.— Under  the  laws  of   the  Indies,  whenever  a  pueblo  was 
formed  bv  a  grant  to  a  fonnder,  or  the  onion  of  ten  or  more  families,  or 
the  foundation  of  a  presidio,  or  the  secularization  of  a  mission,  each 
pueblo  was  entitled  in  property  to  certain  tracts  of  land  within  the  limits 
of  the  town  to  be  set  apart  by  them  called  commons,  pasture  grounds, 
and  municipal  lands  by  virtue  of  their  organization  as  pueblos. 
Idim.— The  republic  of  Mexico,  after  the  revolution  of  1824,  fully  recog- 
nized (he  rights  of  the  towns  in  their  commons,  pastures,  and  munici- 
pal lands. 
Idsx.— Whether  the  Mexican  government  retained  any  power  to  make  grants 
within  the  limits  of  a  pueblo,  or  not,  the  right  of  a  pueblo  to  have  the 
municipal  and  common  lands  assigned,  was  an  acknowledged  equity, 
charged  with  which  the  United  States  government  succeeded  to  the  fee. 
Ibix. — CoMOBESBiOMAi^  Gbakts.— The  Act  of  Congress  of  1851  operates  as  a 
grant  to  the  pueblos  of  all  lands  within  their  limits,  vacant  and  un- 
granted,  on  the  7th  of  July,  1846. 
Idim.— Such  a  confirmation  is  higher  evidence  of  title  than  a  patent,  because 
it  is  a  direct  grant  of  the  fee,  by  the  sovereign,  through  the  legislative 
department,  while  a  patent  is  only  a  ministerial  act. 
PuBBLOS,  BioET  TO  DisPOSB  OF  Lakds. — ^The  pueblos,  under  the  laws  of  Spain 
^         and  Mexico,  had  the  right  to  dispose  of  certain  lands  within  their  limits, 
to  defray  municipal  expenses. 
AlcaxiDB  Gbaitts,  Validitt  of. — ^The  municipal  law  remained  unchanged,  af- 
ter the  conquest,  until  1850,  and  grants  of  pueblo  lands  by  American  al- 
caldes, were  grants  by  the  pueblo  of  its  own  property,  which  it  had  a 
right  to  transfer.  • 

L[>KX. — ExxounoK,  Lands  Lxablb  to, — ^Whether  the  municipal  lands  of  a 
pueblo  could  be  sold  at  forced  sale,  or  not,  under  Mexican  law,  the  Act 
of  1851  creates  a  new  tenure,  and  operates  a  confirmation  of  the  fee  in 
the  town  or  city,  and  by  the  adoption  of  \^e  common  law,  in  1850,  its 
lands  become  kable  to  execution-sale. 
San  Fbakgisoo  as  a  Pueblo.— The  place  called  Punta  Terba  Buena,  on  which 
the  city  of   San  Frahcisco  now  stand3,  seems  never  to  have  been  a 
pueblo  separately  from  the  presidio,  which  was  founded  in  1776. 
Idbm. — Gbamt  to  Crrr  of  YACAirr  Lands. — ^The  Act  of  Congress  of   1851, 
operates  as  a  grant  to  the  city  of  San  Francisco  of  all  the  vacant  lauds 
within  her  limits,  and  the  confirmation  of  the  U.  S.  Land  Commission 
is  final  as  to  the  boundaries  therein  laid  down,  the  appeal  therefrom 
having  been  dismissed. 
Gsant,  Title. — Persons  who  now  contest  a  grant  bv  competent  authority 
within  the  city  limits,  must  relron  a  sufficient  title,  issued  by  competent 
authority,  prior  to  July  7,  1846. 
Aloaldx,  Powsb  to  Make  Gbamtb.— Under  the  laws  of  Mexico,  and  the  de- 
crees of  the  Departmental  Assembly  of  California,  the  ayuntamiento 
and  the  alcaldes  nad  power  to  grant  limited  portions  of  the  municipal 
lands  of  the  pueblo.    The  American  alcaldes,  appointed  after  the  con- 
quest, had  the  same  authority,  as  the  municipal  law  remained  un- 
changed until  1860. 
BzzouTiON,  Sale  of  Pueblo  Lands. — Whether  under  the  Mexican  law  the  mu- 
nicipal lands  of  the  pueblo  could  be  sold  at  forced  sale  or  not,  the  Act 
of  Congress  of  1851,  vested  the  city  with  the  fee  of  the  land,  and  by  the 
common  law,  adopted  1850,  it  became  liable  to  execution-sale. 
Idxm. — ^A  sale  of  the  municipal  land  of  the  city  in  January  and  February, 
1852,  on  an  execution  issued  under  a  judgment  against  the  city,  ren- 
dered September  18,  1851,  conveyed  a  legal  title  to  the  land,  upon  which 
ejectment  can  be  maintained. 
Ejxcticent,  Outbtandino  TnxE  as  a  Defense. —An  outstanding  title  in  a 
third  nerson  will  defeat  plaintiff's  recovery  in  ejectment,  although  the 
defendant  does  not  connect  himself  with  it. 
Idev.— Set-off. — The  value  of  improvements  on  land  may  be  set-off  against 

the  rents  and  profits  thereof. 
Execution,  Sbkbiff's  Bale.— Per  Bumeti,  t/.—The  Act  of  Congress  of  1851, 
vested  the  title  of  the  ungranted  lands  within  the  city  limits,  in  the  city 
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of  San  Franciaoo,  and  a  sheriflTs  sale  in  1852,  nnddr  *a  judgment  [166] 
against  the  city,  entered  in  September,  1851,  passed  the  title  of 
the  city  in  the  purchaser. 
Stjlbb  Decisis. — Ptr  Terry,  J, — Considerations  of  public  policy  and  justice, 
as  well  as  regard  for  individual  rights  acquired  under  the  law,  as  an- 
nounced by  Uie  highest  judicial  tribunal,  imperatively  demand  a  strict 
adherence  to  the  doctrines  of  the  case  of  Cohaa  t.  Haisiii, 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, County  of  San  Francisco. 

Mary  Welch  brought  this  action  of  ejectment  to  recover  pos- 
session of  the  undivided  one  half  of  lots  140  and  141,  in  the 
city  of  San  Francisco,  and  for  three  thousand  dollars  damages, 
alleging  that  she  was  the  owner  of  the  undivided  one  half  there- 
of in  common,  and  not  jointly.  The  answer  ot  the  defendants 
consisted  of — 

1.  A  general  denial. 

2.  Statute  of  Limitations. 

3.  The  SetUers'  Act  of  1856. 

4.  Outstanding  title  in  Limantour. 

5.  Title  in  defendant  Sullivan  under  the  Sherreback  grant. 

6.  Valuable  improvements  erected  by  the  defendants  on  the 
premises,  of  the  value  of  twenty  thousand  dollars. 

On  the  trial,  the  plaintiff  introduced  in  evidence  the  record 
of  the  judgment  of  the  case  of  Peter  Smith  v.  The  City  of  San 
Francisco,  an  execution  running  therefrom,  with  the  sherifTs 
return  thereon,  stating  that  he  had  levied  upon,  as  the  property 
of  the  city  of  San  Francisco,  among  others,  the  lots  in  contro- 
versy, describing  them  by  figures,  and  by  reference  to  the  offi- 
cial map  of  the  city.  The  sale  under  this  execution  having  been 
stayed  by  injunction,  plaintiff  introduced  as  evidence  a  writ  of 
vendiiixmi  exponas,  the  return  of  which  recited  that  on  the  14th 
of  June,  1851,  the  sheriff  of  San  Francisco  sold  the  premises 
to  Peter  Smith,  by  virtue  thereof;  next,  a  deed  from  the  sheriff 
to  Peter  Smith,  and  then  a  series  of  deeds  connecting  plaintiff 
with  the  title  of  Peter  Smith.  It  further  appeared  from  the 
stipulation  of  counsel  at  the  trial,  that  there  was  a  pueblo,  and 
that  the  lands  in  question  are  within  the  limits  of  the  decree  of 
confirmation  to  the  city,  which  limits  embraced  the  pueblo,  and 
the  pueblo  limits  are  co-extensive  with  the  confirmation. 

There  was  some  evidence  going  to  sustain  and  disprove  the 
Limantour  title.  The  Court,  under  the  exception  of  defendants, 
among  others,  gave  the  jury  the  following  instruction: 

''If  the  jury  believe,  from  the  evidence,  that  the  lands  de- 
scribed in  the  complaint,  are  covered  by  the  alleged  grant  of 
Limantour,  and  that  said  grant  is  fraudulent  and  manufactured, 
and  was  not  in  fact  made,  as  it  purports  to  be,  by  Micheltorena, 
when  he  wito  actually  Governor  of  California,  then  the  plaintiff 
is  entitled  to  recover." 

*The  jury,  under  the  instruction  of  the  Court,  found  a  [167] 
verdict  in  the  following  form: 

"  We  find  for  the  plaintiff. 
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*'  We  find  the  value  of  the  whole  land  in  question  to  be  ten 
thousand  dollars. 

*'  Value  of  its  use  and  occupation  eighteen  hundred  dollars. 

**  Value  of  the  improvements  thereon  forty-two  hundred  dol- 
lars." 

On  this  verdict,  judgment  was  rendered  in  favor  of  plaintiff 
for  the  possession  of  the  undivided  one  half  of  the  premises,  and 
nine  hundred  dollars  damages.  Defendants  moved  for  a  new 
trial,  which  being  denied,  they  appealed. 

Nathaniel  Bennett  for  Appellant. 

In  ejectment,  the  plaintiff  must  recover  on  the  strength  of  his 
Dwn  title.  Every  substantive  fact,  required  by  law  to  make 
out  his  claim,  must  be  proved.  No  fact  will  be  presumed  in 
his  favor.  In  the  deduction  of  title,  every  meme  conveyance, 
through  which  he  claims,  must,  like  any  other  fact,  be  estab- 
lished by  proof.  If  he  claims  under  an  execution-sale,  he  must 
not  only  prove  the  execution  and  judgment,  but  he  must  also 
establish  ownership  of  the  land  in  the  judgment-debtor,  as  one 
of  the  necessary  steps  in  the  deduction  of  his  title.  These  are 
elementary  propositions. 

This  is  an  action  of  ejectment.  The  plaintiff  claims  under  an 
execution-sale.  The  judgment-debtor  is  the  city  of  San  Fran- 
cisco. The  plaintiff  can  recover  only  what  the  city  of  San  Fran- 
cisco is  proved  to  have  had,  and,  if  the  city  had  nothing,  the 
plaintiff  can  recover  nothing.  Again,  though  the  city  may  have 
had  an  interest,  yet,  if  it  were  of  such  a  nature  that  it  could  not 
be  taken  under  a  forced  sale — ^for  instance,  if  the  city  were  a 
naked  trustee,  holding  the  premises  in  trust  for  the  inhabitants 
in  general,  without  any  beneficial  interest  in  herself,  then  she 
had  no  interest  which  passed  to  the  plaintiff,  upon  which  eject- 
ment can  be  maintained.  From  these  considerations,  two  ques- 
tions arise : 

1.  Did  the  citv  of  San  Francisco  own  the  premises?  In  other 
words,  was  the  fee  of  the  land  vested  in  the  city,  or  did  it  still 
remain  in  the  government  ? 

2.  Conceding  that  the  city 'of  San  Francisco  held  the  fee,  or 
had  some  claim,  right,  or  title,  legal  or  equitable,  in  the  premi- 
ses, was  such  a  claim,  right,  or  title,  whatever  it  may  have  been, 
the  subject  of  levy  and  sale  on  execution  ? 

I  maintain  the  negative  of  both  the  above  questions,  and  I  as- 
sert, as  propositions,  which  I  shall  endeavor  to  make  clear: 

1.  The  city  of  San  Francisco  was  not  the  owner  of  the  premi- 
ses— ^that  is  to  say,  the  fee  of  the  land  was  not  in  the  city,  but 

still  remained  in  the  government. 
[168]  "^2.  Conceding  that  the  city  had  some  estate,  right,  or  in- 
terest— ^it  was  not  subject  to  sale  on  executioiA 
First,  then,  as  to  the  vested  estate  in  the  city — I  have  said 
that  the  burden  of  proof  lay  on  the  plaintiff,  to  prove  the  inter- 
est of  the  city,  but  a  very  strange  anomaly,  in  nisi  prius  trials, 
presents  itself  in  the  progress  of  this  cause.     The  rule  I  have 
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stated  had  been  adhered  to  by  lawyers  and  Judges,  in  this 
country  and  in  England,  from  the  earliest  ages  of  our  juridical 
history;  and  it  had  been  supposed  to  be  settled,  that,  in  an 
action  of  ejectment,  it  lay  with  the  plaintiff  to  establish  by  proof, 
that  he,  and  those  under  whom  he  claimed,  had  the  title,  and 
that  the  burden  of  proof  was  not,  in  the  first  place,  cast  on  the 
defendant  to  prove  that  the  plaintiff  had  no  title.  And  this 
rule  of  law  was  supposed  to  be  so  well  founded  on  good  sense 
and  justice,  that  it  had  been  held  universally  applicable,  not 
only  in  actions  of  ejectment,  but  in'  all  other  actions,  so  that  it 
might  be  said  to  have  become  an  axiom  in  legal  science,  that  the 
law  would  not  require  a  party  to  jjrove  a  negative — ^that  it  would 
not  call  upon  the  defendant  to  disprove  the  alleged  title  of  the 
plaintiff,  until  the  plaintiff  himself  had  adduced  some  evidence 
tending  to  establish  it — ^that  it  would  not  deprive  a  person  of 
the  enjoyment  of  a  right  in  possession,  solely  because  he  might 
not  be  able  to  disprove  every  unsupported  claim  which  could  be 
alleged  against  him. 

This  rule,  however,  by  which  justice  had  been  administered 
for  a  thousand  years,  was  deemed  inapplicable  to  the  condition 
of  affairs  in  San  Francisco,  and  derogatory  to  the  advancement 
pf  legal  science  in  the  nineteenth  century — while  the  strange 
doctrine  was  sustained  1^  the  Court,  that,  in  an  action  of  eject- 
ment, where  the  plaintiff  claimed  under  an  execution-sale,  title 
in  the  judgment-debtor  would  be  presumed  without  proof,  and 
that  the  burden  of  disproving  this  unsustained  allegation  of  the 
plaintiff  lay  upon  the  defendant.    Is  this  law  ? 

I  notice  this  here,  to  show  how  far  the  settled  rules  of  evi* 
dence  have  been  departed  from,  in  order  to  help  the  plaintiff 
to  recover.  If  the  plaintiff  had  been  held  to  abide  by  the  law, 
and  prove  her  case  like  other  plaintiffs,  there  would  have  been 
no  cause  for  apprehension  on  the  part  of  the  defendant;  but  as 
it  would  have  been  highly  inconvenient  for  the  plaintiff  to  be 
obliged  to  prove  a  fact  which  did  not  exist,  the  Court  kindly 
helped  her  out  of  the  diflSculty  by  presumption. 

But,  notwithstanding  all  the  aid  which  the  plaintiff  may  de- 
rive from  the  unheard  of  presumption  above  referred  to,  it  ap- 
pears beyond  doubt,  from  the  law  applicable  to  the  case,  that 
the  city  of  San  Francisco  had  no  title.  And  I  shall  proceed  to 
show  mat  this  is  so: 

1.  By  the  decisions  of  this  Court. 

jj.  *By  the  decisions  of  the  Board  of  U.  S.  Land  Com-  [169] 
missioners  for  California. 

3.  By  the  decision  of  the  Circuit  Court  of  the  U.  S.,  for  this 
circuit. 

4.  By  the  decision  of  the  Supreme  Court  oX  the  United  States. 
t.  By  the  Spanish  and  Mexican  law. 

First,  then,  by  the  decisions  of  this  State: 

The  first  case  in  which  the  question  was  presented,  was  the 
case  of  Woodward  v.  Fulton,  (1  Cal.  295).  In  that  case  there 
was  no  proof  of  ownership  in  the  city  of  San  Francisco,  or  in 
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the  town  or  pueblo  of  that  name,  nor  was  it  explained  whence 
or  how  any  title  was  acquired.  The  Court  there  held,  that  if 
the  city  had  any  title,  it  should  have  been  proved — ^that  not 
having  been  proved,  it  could  not  be  presumed — ^and  that  tb6 
lands  lying  within  the  corporate  limits  of  San  Francisco,  which 
had  not,  previously  to  the  conquest  of  the  country  by  the  Ameri- 
can forces,  been  granted  by  the  Mexican  government  or  its 
officers,  constituted  a  part  of  the  public  domain  of  the  United 
States.  This  decision  was  founded  upon  the  general  doctrine, 
that  a  plaintiff  in  ejectment  must  prove  title  under  those  under 
whom  he  claims,  in  order  to  show  title  in  himself,  and  that  in 
the  total  defect  of  proof  that  the  Mexican  nation  had  parted 
with  its  right,  the  Court  could  not  presume  that  state  of  facts; 
consequently  the  legal  presumption  was,  that  at  the  time  of  the 
militf^  occupation  of  California  by  the  Americans,  the  title  to 
the  soil  still  remained  in  the  Mexican  government.  In  other 
words,  all  title  being  derived  from  the  sovereign,  no  presump- 
tion could  be  indulged  that  the  sovereign  had  parted  with  the 
title.  If  the  fact  existed,  it  must  be  proved.  The  Court  say, 
page  306:  ''It  is  claimed  that  San  Francisco,  as  the  lawful 
successor  of  Yerba  Buena,  was  what  is  termed  in  Spanish  law, 
a  pueblo;  and  that,  being  such,  there  was  in  some  undefined 
manner,  and  under  some  vague  system  of  thin^,  vested  in  the 
people  of  the  pueblo,  or  in  the  alcalde  or  justice  of  the  peace, 
or  ayuntamiento,  as  representative  of  the  pobladores,  an  abso- 
lute title  to  a  large  tract  of  land,  the  limits  of  which  have  never, 
as  yet,  been  ascertained  farther  than  the  city  surveyor  has  been 
directed  to  run  the  lines  of  city  lots.  Whence  or  how  that  title 
was  acquired,  was  not  attempted  to  be  explained  on  the  argu- 
ment; and  I  am  not  aware  of  any  legislation,  general  or  special, 
of  Spain  or  Mexico,  which  vested  the  pueblo  of  Yerba  Buena, 
or  the  town  or  city  of  San  Francisco,  with  a  title  to  a  foot  of 
land  within  their  assumed  boundaries." 

The  Court  further  say,  pages  306-7:  "It  does  not  appear  that 
San  Francisco  or  Yerba  Buena;  was  ever  constituted  a  pueblo, 
or  had  the  rights  of  one;  a  fact  which,  I  think,  should  be  estab- 
lished by  proof,  and  of  which  Courts  cannot  and  ought  not  to 
take  judicial  notice;  and  further,  even  admitting  that  it 
[170]  was  a  *pueblo,  there  is  still  nothing  in  the  case  showing 
the  boundaries  of  the  pueblo,  or  that  the  lot  in  contro- 
versy lies  within  those  boundaries." 

Since  that  decision  was  made,  the  extensive  and  minute  ex- 
aminations which  have  been  made,  have  proved  utterly  unavail- 
ing to  show,  either  that  any  title  was  acquired  by  express  grant 
from  the  sovereign,  or  that  "any  legislation,  general  or  special, 
of  Spain  or  Mexico,  vested  the  pueblo  of  Yerba  Buena,  or  the 
town  or  city  of  San  Francisco,  with  the  title  to  a  foot  of  land 
within  their  assumed  boundaries."  On  the  contrary,  very  ad- 
ditional fact  which  has  been  discovered,  every  additional  docu- 
ment which  has  been  brought  to  light — the  elaborate  and  learned 
investigations  which  have  since  been  made  into  Spanish  and 
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Mexican  law — all  have  tendea  to  establish  the  position  then 
taken  by  the  Court;  until  at  last  the  proof  of  the  correctness  of 
that  position  has  become  so  accumulated  and  clear,  as  no  longer 
to  leave  any  room  for  doubt  in  the  minds  of  thinking  and  in- 
telligent men,  who  have  been  at  the  trouble  to  inform  them- 
selves upon  the  subject,  and  who  do  not  deem  themselves  for- 
ever committed  to  error,  because  they  have  once  happened,  in- 
advertedly  perhaps,  to  go  estray. 

The  decision  in  Woodworih  v.  Fulton,  was  made  at  the  Decem- 
ber term,  1851.  The  doctrine  of  that  case  was  reaffirmed  in 
this  Court  in  the  subsequent  cases  of  Reynolds  v.  West,  1  Cal. 
322,  325;  Brown  v.  O* Conner,  Id.  419,  421,  and  in  numerous 
other  cases  not  reported,  both  in  this  Court,  and  in  the  inferior 
Courts  of  the  State  during  the  years  1850, 1851,  1852  and  1853. 
The  same  view  was  again  taken  of  the  law  in  the  case  of  Van- 
derdyce  v.  Hanks,  3  Cal.  28,  45.  In  this  case,  the  defendant 
claimed  under  a  grant  from  the  pueblo  of  San  Jose,  which  was 
the  oldest  pueblo  in  California,  and  the  best  known,  and  con- 
tained the  greatest  population;  so  that  it  would  seem,  if  the 
extraordinary  doctrine  of  presumption,  which  I  am  combatting, 
could  be  properly  applied  in  any  case,  it  should  have  been  ap- 
plied to  a  claim  arising  under  the  pueblo  of  San  Jose.  But 
the  Court  say,  (p.  45,)  per  HzTDEinrELDT,  J.,  **I  now  come  to 
the  consideration  of  the  defendant's  title.  He  claims  by  virtue 
of  a  grant  from  an  alcalde  of  San  Jose.  The  regularity  of  this 
grant  is  assailed  on  various  grounds,  but  the  view  I  have  taken 
renders  it  unnecessary  to  consider  them.  To  sustain  this  grant, 
it  was  necessaiy  in  the  first  place,  that  the  lands  in  dispute  had 
been  the  property  of  the  town  of  San  Jose.  No  title  was  ex- 
hibited establishing  this  fact,  and  the  only  evidence  in  relation 
to  it,  was  derived  from  reputation  as  to  me  boundaries  of  the 
town."  The  learned  Judge  then  proceeds  to  state  that,  inas- 
much as  this  evidence  derived  from  reputation  was  insufficient, 
the  alcalde's  grant  could  not  be  sustained.  Several  points  are 
affirmed  by  the  Court  in  the  qase  last  above  cited. 

^1.     That  a  pueblo  and  town  are  the  same  thing  in    [171] 
Mexican  law — for  the  Court  at  one  time  designates  San 
Jose  as  a  pueblo,  and  at  another,  as  a  town. 

2.  That  where  a  party  claims  title  under  a  Mexican  pueblo  or 
town,  it  is  necessary  to  show  **that  the  lands  in  dispute  had 
been  the  property  of  the  town;"  that  is,  the  ownership  of  the 
town  must  be  proved  the  same  as  the  ownership  of  any  other 
individual  under  whom  a  party  claims  title. 

3.  That  where  no  proof  is  produced  establishing  ownership 
in  the  town  or  pueblo,  the  Coiurt  cannot  presume  and  decide,  as 
matter  of  law,  that  the  pueblo  or  town  was  the  owner  of  the 
lands. 

4.  In  this  case,  there  is  no  presumption  indulged,  independ- 
ent of  proof,  as  to  the  limits  of  the  town  or  pueblo,  nor  do  we 
find  the  still  more  astounding  doctrine,  that  whatever  lands  a 
local  officer  might  see  fit  to  give  away  to  any  person,  were  to  be 
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presumed,  in  law,  to  be  included  within  the  limits  of  the  pueblo 
or  town. 

5.  We  heitr  nothing  of  the  doctrine  that  the  grant  of  a  lot 
in  a  pueblo,  made  by  an  alcalde,  raises  the  presumption  that  the 
alcalde  had  authority  to  make  the  grant.  The  novel  doctrine 
of  presumption  afterwards  advanced,  does  not  seem  at  this  time 
to  have  occurred  to  the  minds  of  the  Court,  and,  therefore,  the 
positions  taken  are  in  accordance  with  law. 

But,  again,  in  the  case  of  Leese  y.  Clark,  3  Gal.  17,  the 
Court  holds  a  doctrine  equally  strict.  In  that  case,  the  plaint- 
iff claimed  under  a  grant  made  by  the  Governor,  of  a  water-lot 
at  the  embarcadero  of  Yerba  Buena,  (being  near  the  very  cen- 
tre of  San  Francisco.)  On  the  trial  of  the  cause  below,  the 
plaintiff  offered  the  original  petition  and  grant,  executed  in 
proper  form,  in  evidence,  but  the  Court  rejected  the  offer, 
whereupon  a  verdict  and  judgment  were  rendered  in  favor  of 
the  defendant.  This  Court,  on  appeal,  affirmed  the  judgment. 
Mr.  Chief  Justice  Murray  delivering  the  opinion  of  the  Court, 
says,  after  citing  certain  Mexican  laws  and  regulations  concern- 
ing the  granting  of  lands,  *'  1  have  cited  these  regulations  to 
show  that  the  alienation  of  the  public  domain  of  Mexico  was  a 
subject  of  careful  consideration  with  that  Government,  hedged 
around  with  an  infinity  of  restrictions  for  the  protection  of  the 
sovereignty,  and  that  the  loose  and  careless  conduct  of  her  gov- 
ernors, in  executing  this  trust,  was  not  approved  by  the  supreme 
government,  although  removal  from  the  scene,  and  the  insig- 
nificant value  of  the  lands  at  that  time,  seemed  to  direct  public 
attention  from  these  abuses. 

"To  these  regulations  this  Court  can  alone  look,  and  by  them 
every  grant  must  be  determined.  Had  we  the  power  to  discrim- 
inate, its  exercise  would  be  more  dangerous,  and  productive  of 
more  injustice  than  the  total  inability  to  go  beyond  them. 

"  If  the  officers  of  the  Mexican  government,  to  whom 
[172]  was  con-*fided  this  trust,  exceeded  their  authority,  or 
neglected  the  solemnities  and  formalities  of  the  law,  this 
Court  is  bound  to  take  notice  of  it,  and  cannot  shield  those 
claiming  under  such  titles  from  the  necessary  consequences  of 
ignorance,  carelessness,  or  arbitrary  assumptions  of  power. 

"  The  grant  from  Alvarado  to  Leese  and  Vallejo  contains 
nothing  but  a  petition  and  grant  of  the  Governor.  There  is  no 
map  attached,  no  survey,  record,  or  evidence,  that  the  plaintiffs 
have  ever  been  put  in  judicial  possession,  no  act  of  the  Terri- 
torial Deputation  confirming  the  act  of  the  Governor,  or  evi- 
dence that  the  grant,  together  with  a  map,  were  recorded  in  a 
book  kept  by  law  as  a  record  of  said  grants,  as  provided  in  sec- 
tion ninth  of  the  Act  of  1828.  But  that  these  requisitions  must 
be  fully  complied  with,  this  Court  has  no  doubt,  without  which 
severance  of  the  land  from  the  public  domain,  and  a  rigid  ad- 
herence in  all  other  respects,  the  title  did  not  pass  to  the  grant- 
ees, but  remained  in  the  government  of  Mexico. 

''The  title  at  best  can  only  be  considered  as  inchoate.     It 
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passed  with  the  map  of  the  property  of  Mexico  to  the  United 
States,  "who  noV  hold  it,  subject  to  the  trust  imposed  by  the 
treaty  of  cession  and  the  equities  of  the  grantees." 

And  again,  in  the  same  case,  the  Court  uses  the  following  lan- 
guage: 

"  Holding,  as  we  do,  that  the  law  of  1824,  and  the  regulations 
of  1828,  must  be  strictly  complied  with,  that  the  title  of  the 

glaintififs  at  best  is  inchoate  and  incomplete,  and  therefore  insuf- 
cient  to  maintain  ejectment,  we  are  of  opinion  the  Court  below 
properly  excluded  it  as  testimony." 
There  are  several  things  worthy  of  note  in  this  case: 

1.  That,  in  granting  lands  to  the  city  of  San  Francisco,  the 
officer  making  the  grant  was  obliged  to  follow  strictly  the  laws 
and  regulations  which  had  been  prescribed  for  that  purpose  by 
the  Mexican  government,  and  that  any  grant  of  a  city  lot,  not 
made  in  strict  conformity  with  the  laws  and  regulations,  would 
be  held  invalid. 

2.  That  a  party  could  not  recover  a  lot  in  the  city  of  San 
Francisco  merely  upon  the  strength  of  his  petition  and  a  Mexi- 
can grant,  made  in  due  form,  in  pursjance  thereof. 

3.  That  the  land  in  controversy,  although  clearly  situated 
withal  the  limits  of  the  then  city  of  San  Francisco,  and  what 
the  Court  has  since  recognized  as  the  former  pueblo  or  town  of 
San  Francisco,  constituted  a  part  of  the  '^public  domain"  of 
Mexico,  and  that  without  a  rigid  adherence  to  the  Mexican  laws 
and  regulations,  the  title  did  not  pass  to  the  grantee,  but  ''re- 
mained in  the  government  of  Mexico,"  and  had  afterwards 
"  passed  with  the  map  of  the  property  of  Mexico  to  the  United 
States,  who  now  hold  it,  subject  to  the  trust  imposed  by  the 
treaty  of  cession  and  the  equities  of  the  grantees." 

*4.  In  this  case,  as  in  Vanderslyce  v.  Hanks,  we  hear  [173] 
nothing  of  the  subsequent  doctrine  of  the  Court  that  they 
would  presume,  as  matters  of  law,  that  there  was  a  town;  that 
any  land  granted  was  within  the  town;  and  that  the  officer  had 
authority  to  grant;  and  that  a  simple  grant,  without  any  other 
evidence  whatever,  was  sufficient  to  enable  a  party  to  recover  in 
ejectment. 

Thus,  we  see  that  the  principle  of  the  case  of  Woodworth  v. 
lulivn,  was  sustained  in  this  Court,  and  in  all  the  inferior  Courts, 
during  the  years  1860,  '51,  '52  and  '53,  and  was  supposed  to  be 
the  established  doctrine  of  this  Court. 

Against  these  decisions,  stands  the  case  of  Cohas  v  Raisin, 
In  i£is  case,  the  defendants  had  obtained  possession  of  the  lot 
from  and  under  the  plaintiff,  and  then  neglected  to  perform 
their  part  of  the  very  contract  under  which  they  had  entered 
into  possession).  ^Whether  the  plaintiff  had  title  or  not,  was  im- 
material, for  the  defendants  had  obtained  possession  from  him, 
and  still  held  possession  under  him,  and  therefore,  they  could 
not  dispute  or  question  his  title;  and  besides,  the  plaintiff  had 
only  covenanted  that  he  would  execute  a  good  warranty-deed 
and,  whether  he  had  title  or  not,  he  could,  unquestionably,  exe- 
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cute  a  good  warranty-deed,  upon  the  covenant  of  warranty,  in 
which  the  defendants,  if  ever  evicted,  could  have  maintained 
their  action.  For,  that  there  is  no  breach  of  warranty  until 
there  is  an  actual  eviction,  and  that  the  covenant  that  the  plaint- 
iff will  execute  a  good  warranty  title  refers  to  the  deed  itself, 
and  not  to  the  title  to  the  property,  are  rudiments  in  law.  (See 
4  Kent's  Com.  471,  and  20  Johns.  129.) 

The  case  then  was  simply  this :  tixe  defendants  having  pro- 
cured possession  from  the  plaintiff,  they  were  estopped,  so  long 
as  they  retained  such  possession,  &om  questioning  the  title  of 
the  plaintiff. 

The  facts  of  the  case  bring  it  within  that  class  of  cases,  of 
which  Eoen  v.  Simmons,  1  Cal.  119;  Tartar  v.  HaU,  3  Id.  263; 
Redman  v.  Bellamy ,  4  Id.  247;  are  examples. 

In  Eden  v.  Simmons,  the  defendants  claimed  that  the  plaintiff 
had  sold  them  the  premises  in  question,  and  that  they  had  taken 
possession  on  the  faith  of  such  contract;  but  that  they  had 
neither  fulfilled  nor  offered  to  fulfill  the  terms  of  the  contract 
which  they  set  up.  In  a  suit  brought  by  the  plaintiff  to  recover 
the  premises,  the  defendants  relied,  in  bar  of  a  recovery,  on 
want  of  title  in  the  plaintiff.  But  the  Court  say:  *'  The  defend- 
ants having  entered  into  possession,  claiming  under  the  plaint- 
iff, and  in  subordination  to  his  title,  are  estopped  from  ques- 
tioning it." 

In  Tartar  v.  EdU,  the  plaintiff  executed  and  delivered  a  con- 
veyance to  the  defendant,  of  one  hundred  and  sixty  acres  of 
land  belonging  to  the  United  States,  and  delivered  possession 
thereof  to  the  defendant,  and  the  latter  gave  his  note,  and 
[174]  exe-'^'cuted  to  the  plaintiff  a  mortgage  upon  the  same 
land.  In  a  suit  brought  by  the  vendor  and  mortgagee, 
to  enforce  payment  of  the  note  and  mortgage,  the  defendant  set 
up  that  the  plaintiff  had  no  right,  title,  es&te  or  interest  in  the 
premises,  and  had  no  power  or  authority  to  convey  the  same.    . 

But  the  Court,  per  Hetdeniteldt,  J.,  say:  "The  mortgage 
executed  by  the  defendant  operates  an  estoppel  to  the  defense 
he  has  set  up,  according  to  well  established  principles  of  public 
policy,  for  the  security  of  good  faith  and  fair  dealing,  a  party  is 
not  allowed  to  controvert  Uie  declarations  which  he  has  made  by 
deed,  or  to  deny  the  enforcement  of  rights  which  he  has  thus 
attempted  to  confer. 

In  Redman  v.  Bellamy,  the  defendant  had  executed  a  mort- 
gage upon  premises  of  which  he  claimed  to  be  the  owner.  Hav- 
ing availed  himself  of  the  consideration  for  which  he  executed 
the  mortgage,  he  set  up,  as  a  defense  to  an  action  of  ejectment, 
brought  by  the  purchaser,  under  a  judgment  jn  a  suit  of  fore- 
closure, that  he  was  not  the  owner,  but  that  the  title  was  in  an- 
other person.  But  the  Court,  per  Hetdemteldt,  J.,  say:  **The 
plaintiff  claims  under  a  sheriff's  sale.  The  execution  was  upon 
a  decree  of  foreclosure  of  mortgage  executed  and  given  by  the 
defendant.    He  is,  therefore,  estopped  from  setting  up  the  de- 
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fenses  attempted  in  this  case."    And  the  Court  cite  the  above 
case  of  Tartar  v.  EaU,  as  an  authority  in  point. 

These  cases  proceed  upon  the  principle,  that  a  person  shall 
not  be  permitted  to  enjoy  a  right,  and  at  the  same  time  contro- 
vert or  deny  the  validity  of  the  title  under  which  that  right  is 
enjoyed,  and  thus  avoid  the  obligation  which  he  has  incurred. 
And  the  same  principle  is  applied  to  the  case  of  Cohaa  v.  Raisin, 
and  it  is  the  only  principle,  either  of  law  or  ethics,  which  is 
applicable  to  the  facts  upon  which  the  Court  wad  compelled  to 
pass  judgment. 

But  the  facts  of  the  case  did  not  involve  the  consideration  of 
any,  or  either,  of  the  matters  thus  stated  to  be  involved.  And 
this  admission  of  the  parties,  that  the  plaintiff  claimed  iinder  an 
American  alcalde,  upon  wluch  this  statement  in  the  opinion 
proceeds,  has  been  shown  to  be  wholly  immaterial. 

*•  The  laws  of  Spain  fully  recognize  the  right  of  cities,  towns, 
and  villages,  to  acquire  and  dispose  of  real  estate,  subject  to  the 
royal  regulations,  which  were  znade  from  time  to  time  for  their 
government." 

Undoubtedly,  the  laws  Of  Spain,  like  the  laws  of  all  civilized 
communities,  recognized  the  right  of  cities,  towns,  and  villages, 
as  well  as  of  individuals,  to  acquire  and  dispose  of  real  estate, 
subject  to  the  royal  regulations,  or,  which  is  the  same  thing, 
subject  to  the  laws.  But  what  has  this  to  do  with  the  matter 
in  hand?  even  conceding  that  matter  to  be  the  immaterial 
proposition  which  the  opinion  has  just  above  announced 
as  being  in-*volved  in  the  case.  Because  cities,  towns,  [175] 
and  villages,  had  the  right  to  acquire,  does  that  prove 
that  they  did  acquire  in  all  cases?  Does  that  prove  that  the 
town  of  San  Francisco  had  acquired?  And  because  they  could 
**Jdispose  of,"  according  to  law,  does  that  prove  that  they  could 
•'  dispose  of,"  without  law,  or  contrary  to  law? 

I  would,  in  all  seriousness,  ask  what  support  for  the  doctrine 
sought  to  be  sustained,  can  be  derived  from  this  law  ?  In  order 
to  be  of  any  avail  to  the  opinion,  the  reasoning  must  be  this: 
It  is  the  will  and  pleasure  of  the  King,  that  cities,  towns,  and 
villageB  shall  retain  their  rights,  revenues  and  municipal  lands, 
therefore  they  have  a  right  to  part  with  them;  but,  says  the 
King,  it  is  our  further  wlQ  and  pleasure,  that  no  grants  be  made 
of  such  lands — therefore,  a  grant  of  such  lands  by  an  American 
alcalde  is  good.  Again,  says  the  King,  we  command  that  all 
grants  of  the  same,  or  any  part  thereof,  which  we  may  make  to 
any  person,  be  of  no  vaJue  whatever — consequently,  says  the 
opinion,  because  grants  by  the  Hang  are  void,  grants  by  an  Amer- 
ican alcalde  are  valid. 

The  law  cited  in  the  last  quotation  of  the  opinion,  as  Law  1, 
tit.  16,  lib.  7,  of  Nov.  Bee,  which  is  the  same  as  Law  2,  tit. 
5,  lib.  7.  R.,  has  been  as  often  misunderstood  and  perverted  as 
it  has  been  cited  in  our  Courts.  The  law,  when  correctly  trans- 
lated, is  as  follows: 

**  Our  will  and  pleasure  is  to  preserve  to  our  cities,  villas,  and 
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lugares,  their  rigfhts,  revenues,  and  propiaa  and  not  to  make  any 
grant  of  anything  thereof:  Wherefore,  we  command  that  the 
grant,  or  grants,  of  them,  or  any  part  thereof,  which  we  may 
make  to  any  person  whatever,  be  not  valid." 

This  law  speaks  of  such  things  only  as  have  been  already  ac- 
quired by  cities,  villas,  and  lugares,  but  it  confers  no  new  prop- 
erty or  rights  upon  the  places  spoken  of.  So,  also,  when  the 
law  guarantees  to  the  towns  their  privileges,  offices,  uses,  cus- 
toms, and  franchises,  (as  in  Laws  1,  2,  3, 1,  and  5,  tit.  2,  lib.  7, 
Bee;  and  Law  3,  tit.  5,  lib.  3,  Bee.,)  or  rights,  revenues,  and 
propios,  as  in  Laws  1  and  2,  tit.  6,  hb.  7,  Bee,  (the  first  being 
the  law  quoted  in  the  opinion,)  or  aJdeas,  fortresses,  etc.,  (as  in 
Law  6,  tit.  5,  lib.  7,  Bee.,)  it  speaks  of  those  things  which  have 
been  expressly  granted  to  them,  or  acquired  by  some  legitimate 
title,  and  is  only  in  affirmance  of  the  principles  of  natural  jus- 
tice equally  applicable  to  the  rights  of  individuals  and  of  corpo- 
rations; and  when  it  gives  a  solemn  pledge  to  preserve  to  the 
towns  and  cities  in  Spain,  their  terminoa  comunea  or  valdios,  eji- 
do8,  monies,  and  pastos  (as  in  Laws  1  and  2,  tit.  7,  lib.  7,  Bee.,) 
and  that  the  sovereign  will  not  sell  any  part  of  the  terminos  puh- 
licos,  or  vaMios,  (as  in  Laws  8  and  10,  tit.  5,  lib.  7;  and  in  Law 
11  of  the  same  title,  which  refers  to  the  solemn  contract  between 
the  king  and  the  people,  known  bs  the  •''Condicion  de  Mil- 
[176]  lones;")  it  has  exclusive  reference  to  vacant  *lands  in 
Spain,  of  which  the  citizens  of  the  towns  had  enjoyed  the 
use  in  common  for  many  centuries,  and  proposes  the  perpetua- 
tion of  a  system  of  policy,  in  reference  to  the  pubhc  lands, 
which  was  completely  abandoned  in  1813. 

These  laws,  with  others  of  a  like  nature,  so  frequently  cited 
in  our  Courts,  recognizing  certain  rights,  privileges,  exemptions, 
and  property,  in  towns,  refer  to  such  rights,  etc.,  as  had  been 
conferred  by  special  and  formal  acts  of  the  legislative  power, 
and  prove  this,  and  this  only, — that  the  sacred  right  of  prop- 
erty, founded  in  the  law  of  nature  itself,  was  respected  by  the 
sovereign,  whether  vested  in  individuals  or  corporations. 

For  all  the  rights  or  property  which  individuals,  towns,  or 
corporations  had  acquired,  must  appear  in  the  documents  by 
which  they  were  acquired,  or  in  the  general  guarantees  of  the 
common  laws  of  Spain,  extending  alike  to  individuals,  towns, 
villas,  cities,  and  corporations. 

But  again:  ''  The  manner  of  granting  municipal  lands  to 
towns,  and  the  manner  in  which  they  were  allowed  to  rent  or 
dispose  of  them,  dex>ended  upon  royal  regulations,  which  were 
changed  from  time  to  time.  At  one  period  they  could  grant  or 
sell  them,  and  at  another,  they  could  only  lease  them,  either  for 
a  term  of  years,  or  forever,  the  rents  forming  a  fund  for  mu- 
nicipal expenses.  But  these  grants,  sales,  and  leases,  were  al- 
ways made  hj  the  municipal  authorities,  with  the  permission  of 
the  crown;  but  neither  the  King  nor  the  crown-officeijg  could 
themselves  dispose  of  the  lands  once  granted  or  acquired  by  the 
towns."    Now,  if  this  statement  has  any  applicability  at  all, 
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it  tends  to  OTerthrow  the  very  doctrine  in  support  of  it  which 
it  is  cited.  There  is  no  doubt  but  the  manner  of  granting  lands 
to  towns,  and  the  manner  in  which  they  were  allowed  to  rent  or 
dispose  of  them,  depended  on  regulations  of  the  King,  or  of  the 
legislative  power.  But  such  a  doctrine  cannot  be  cited  for  the 
purpose  of  establishing  the  fact  that  a  grant  of  lands  had  been 
actually  made  to  San  Francisco;  or,  if  such  grant  had  been  made, 
that  an  alcalde  had  the  power  to  dispose  of  lands  thus  granted, 
in  violation  of  regulations  of  the  King,  or  legislative  power. 

To  proceed,  "  In  forming  new  towns,  the  Viceroys  were  di- 
rected, not  only  to  mark  out  to  them  common  lands,  but  also  to 
give  municipal  lands  (propios)  to  those  who  had  none,  the  pro- 
ceeds of  which  will  serve  to  pay  the  corregidors."  But  is  it  to 
be  inferred,  because  Viceroys  were  directed  to  give  municipal 
lands  to  new  towns,  that,  therefore,  a  Viceroy,  or  anybody  else, 
had  given  municipal  lands  to  San  Francisco? 

There  is,  however,  another  difficulty  which  occurs  before  any 
such  inference  can  be  deduced  from  the  authority  cited — and 
that  is,  the  Spanish  word  propios  happens  to  be  incorrectly 
translated  "municipal  lands."  The  term  has  a  much  broader 
signification. 

*'*  In  some  of  these  orders  and  decrees,  the  municipal  [177] 
authorities  were  allowed  to  alienate  the  municipal  do- 
mains only  in  case  such  measures  were  necessary  for  the  good 
of  the  towns."  In  what  orders  or  decrees  ?  Must  we  infer,  be- 
cause the  municipal  authorities  of  some  towns  were,  by  express 
order  or  decree,  authorized  to  alienate  municipal  lands,  in  case 
such  alienation  was  for  the  good  of  the  town,  that,  therefore,  the 
municipal  authorities  of  San  Francisco,  might,  without  any  or- 
der or  decree,  alienate  the  lands  of  San  Francisco,  not  only 
where  it  was  not  necessary  for  the  good  of  the  town,  but  where 
it  was  highly  prejudicial  to  its  interests  ? 

"  On  the  6tn  of  August,  1834,  the  Territorial  Deputation  of 
California  authorized  ayuntamientos  of  towns  to  apply  for  {egi- 
dos)  common  lands,  and  {pr<^pios)  municipal  lands,  to  be  assigned 
to  each  pueblo." 

**  Authorized  ayimtamientos  to  apply  for,"  etc.  But  how  does 
that  help  the  argument  ?  Does  it  necessarily  follow,  because 
ayuntamientos  had  the  authority  to  apply,  that  they  did  apply  ? 
And  further,  that  their  application  was  granted;  and  was  fol- 
lowed up  by  an  actual  assignment  of  the  lands,  by  actually 
marking  them  out,  and  specifically  dedicating  them  for  each 
particular  purpose — some  for  propios,  others  for  egidos,  others 
for  dehesas,  etc.,  in  the  manner  in  which  the  law  required  these 
things  to  be  done  ?  Every  individual  was  authorized  to  apply 
for  a  grant  of  lands  to  the  government;  but  every  person  did 
not  apply,  and  not  every  person  who  did  apply,  was  successful 
in  his  application. 

''  By  the  law  of  August  9,  1834,  article  fifth,  municipal  lands 
were  to  be  granted  to  the  new  pueblos  formed  out  of  the  secu- 
larized mission." 
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**  Were  to  be  granted,"  etc.  But  were  they  granted?  The 
question  is  not  so  much  what  might  he,  as  what  was. 

**0n  the  3d  of  November,  1834,  the  Territorial  Deputation 
of  California  decreed  that  the  Goyemor  should  direct  the  elec- 
tion of  an  ayuntamiento  in  the  portido  of  San  Francisco,  to  be 
composed  of  one  alcalde,  two  regidors,  and  one  sindico.  This 
ayuntamiento  wa^  directed  to  mark  out,  in  the  shortest  time,  the 
boundaries  or  limits  of  its  municipality. 

If  an  alcalde's  grant  be  good,  of  a  lot  of  land  within  the 
present  limits  of  the  city  of  San  Francisco,  upon  the  ground  of 
the  existence  of  an  ayuntamiento  for  the  padado  of  San  Fran- 
cisco, it  must  be  equally  good  of  a  lot  in  any  other  portion  of 
the  territory  within  the  jurisdiction  of  the  ayuntamiento.  But 
what  would  be  said  of  a  grant  by  an  alcalde  of  San  Francisco, 
of  a  lot  of  land  in  Sonoma  or  Marin  counties.  Yet  the  validity 
of  such  a  grant  is  a  necessary  deduction  from  the  doctrine  of 
this  opinion  in  Cohaa  v.  Baisin^  3  Cal.  443. 

The  truth  of  the  matter,  however,  is  that  this  action  of 
[178]  the  ^Territorial  Deputation,  the  election  of  the  ayunti^ 
miento,  and  all  the  subsequent  actions  of  that  body,  had 
nothing  to  do  with  the  municpal  organization  of  any  town,  but 
was  a  temporary  organization  for  the  entire  northern  portion  of 
the  territory. 

Further,  at  the  date,  of  this  proceeding  of  the  Territorial  Dep- 
utation, the  power  of  establishing  pueblos,  or  towns,  did  not 
rest  wiiJi  the  deputation;  it  could  only  be  exercised  by  the  su- 
preme government.  The  deputation  could  merely  take  the  ini- 
tiative, and  their  recommendation  was  to  be  transmitted  through 
the  proper  authorities  to  the  supreme  government,  for  its  final 
action. 

But  further,  the  proceedings  of  the  Territorial  Deputation  do 
not  purport  to  direct  the  establishment  or  organization  of  a 
puehio,  or  town,  or  villa,  or  city,  or  any  other  municipal  body — 
it  simply  directs  that  the  partido,  or  district  of  San  Francisco — 
thus  speaking  of  something  already  existing — proceed  to  the 
election  of  a  constitutional  ayuntamiento,  to  be  established  in 
the  presidio  of  that  name. 

Above  all,  the  proceedings  of  the  Territorial  Deputation,  and 
the  action  had  in  pursuance  thereof,  were,  at  the  utmost,  but  the 
organization  of  a  political  body,  charged  with  the  govenmient 
of  a  limited  district  of  country,  and  were  in  no  wise  connected 
with,  or  followed  by,  a  change  in  the  property  to  a  single  foot 
of  land. 

The  original  decree,  and  the  whole  thereof ,  is  as  follows: 

•*1.  That  the  political  chief  direct  the  district  (partido)  of 
San  Francisco,  to  proceed  to  the  election  of  a  Constitutional 
ayuntamiento,  to  be  established  in  the  presidio  of  that  name,  to 
hie  composed  of  one  alcalde,  two  aldermen,  (regidores,)  and  one 
town-attorney,  {sindJuio  procurador,)  conforming,  for  that  pur- 
pose, in  all  respects,  to  the  Constitution,  and  the  laws  of  the 
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18th  (12tli)  of  July,  1830.    2.  That  report  be  made  through  the 
proper  channel  to  the  supreme  goyernment,  for  an  approval." 

•     And  the  original  order  of  Figueroa  is  as  foUoT^s: 

"  Seat  of  the  PoLmoAL  Government  ) 
OP  Uppeb  Caupobnia.  ) 

"  The  most  excellent  Territorial  Department,  using  the  powers 
coixferred  on  it  by  the  law  of  the  23d  June,  1813,  on  yesterday 
passed  the  following  instruction: 

[Here  follow  the  resolutiona  of  the  department,  as  copied 
above.] 

''  And  I  transcribe  it  to  you  for  your  information  and  com- 
pliance, recommending  that  the  election  be  carried  into  effect 
on  the  day  appointed  by  said  law  of  the  12th  of  June.  I  also 
notify  you  that  the  ayimtamiento,  when  installed,  will 
exercise  *the  political  functions  with  which  you  have  [179] 
been  charged,  and  the  alcalde  the  judicial  functions 
which  the  laws,  for  a  want  of  a  Judge  of  letters,  coixfer  upon 
him,  you  remaining  restricted  to  the  military  command  alone, 
and  receiving,  in  anticipation,  the  thanks  '■  due  for  the  prudence 
and  exactness  with  which  you  have  carried  on  the  political  gov- 
ernment of  that  demarkation.     God  and  Liberty. 

"  November  4th,  1834. 

'•JOSB  FlCHJBBOA. 

*'  To  the  Military  Commandant  of  San  Francisco." 

In  what  manner  this  direction,  concerning  the  demarkation  of 
boundaries  of  a  municipality,  came  to  be  inserted  in  Wheeler^s 
Land  Titles,  I  am  at  a  loss  to  conceive.  It  is  certain  this 
clause  is  not  contained  in  the  original,  either  of  the  decree,  or 
of  the  order. 

But,  suppose  such  direction  was  contained  in  the  decree,  or 
order,  or  both  of  them,  and,  moreover,  suppose  the  ayuntamien- 
to  did  mark  out  the  boundaries,  what  then?  Doe9  it  result  from 
that,  that  the  parUdo,  pueblo,  district,  or  town,  became  tiie 
owner  of  any  of  the  land  within,  or  without,  the  boundaries 
thus  designated?  Ko  law  has  ever  been  produced  sanctioning 
such  a  supposition;  no  authority  has  been  cited,  nor  can  be — 
none  such  exists. 

"  And  it  must  be  presumed,"  continues  the  opinion,  (in  Cohaa 
V.  JRfiisin,)  "  that  the  ayuntamiento  did  its  duty  in  marking  out 
boundaries  as  directed,  especially  as  they  immediately  com- 
menced making  grants  of  the  lands."  (5  Cranch,  242;  3  Wheat. 
594;  3  Peters,  320.) 

The  foundation  of  this  superstructure,  raised  by  presumption, 
is  overthrown  by  the  consideration,  that  no  direction  was  given 
to  mark  out  boundaries,  as  the  opinion  erroneously  supposes. 
This  has  already  been  shown.  But  if  it  were  otherwise,  this 
doctrine  of  presumption  does  not  apply,  and  the  authorities 
cited  in  the  opinion,  do  not  sustain  it.  The  first  case  cited  in 
the  opinion  is  Taylor  v.  Brown,  5  Cranch,  234,  242. 
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The  next  case  cited  in  support  of  this  doctrine  of  presumption 
is  Craig  v.  Radford.  3  Wheat.  5,  94.  The  presumption  in  this 
case,  as  in  Taylor  v.  Brown,  was  of  the  warrant  being  in  the* 
hands  of  the  surveyor,  from  the  fact  of  the  survey — the  facts 
being  the  same  as  in  Taylor  v.  Broum,  and  arising  under  the 
same  law,  and  the  decision  of  the  Court  being  based  upon  that 
case. 

The  next  and  last  case  cited  is  that  of  Stringer  v.  Lessee  of 
Young,  3  Pet.  320.  This  case  neither  decides  nor  treats  of  the 
doctrine  of  presumption,  in  any  respect;  and  is  no  authority, 
either  way,  upon  the  point  under  discussion,  unless  a  bare  ref- 
erence, in  the  decision  of  the  Court,  to  the  case  of 
f  180]  Taylor  v.  Brown,  *in  support  of  another  point,  be  deemed 
authority  in  support  of  this  doctrine  of  presumption. 

How  much  more  in  accordance  with  law  are  the  remarks  of 
the  Chief  Justice  in  Leese  v.  Clark,  3  Cal.  25,  26,  speaking  of 
the  regulations  of  the  supreme  government,  of  November  21, 
1828. 

But,  upon  principle,  who  ever  heard  of  a  party  being  pre- 
sumed to  have  done  an  act  barely  because  he  was  required  or 
directed  to  4o  it?  A  party  is  required  to  prove  that  he  has  done 
the  act  which  the  law,  or  his  superior  authority,  has  directed 
him  to  do,  when  the  doing  of  that  act  is  necessary  to  sustain 
some  right  which  is  claimed.  The  law  would  hardly  be  guilty 
of  doing  so  foolish  a  thing,  as  to  direct  an  act  to  be  done,  and 
then  presume  that  it  had  been  done,  from  the  fact  of  its  having 
directed  it. 

But,  as  another  reason  against  this  presumption  that  the 
ayuntamiento  marked  out  the  boundaries  is,  that  as  late  as  May 
1st,  1844,  there  were  no  fixed  and  determined  limits;  for,  in  a 
grant  made  on  that  day  by  Governor  Micheltorena  to  Francisco 
and  Eamon  Haro,  of  the  potrero  of  San  Francisco,  the  following 
language  is  used:  "  I  have  resolved  to  permit  them  to  occupy 
the  potrero  mentioned,  subjecting  themselves  to  the  measure- 
ment which  shall  be  made  of  the  egidos  of  the  establishment  of 
San  Francisco.'*  (Wheeler's  Land  Title,  p.  12.)  The  author 
cited  very  justly  remarks,  (Id.  p*  — .)  "By  this,  it  appears  the 
lands  of  the  town  had  not  been  marked  out." 

**  In  1839,  it  was  thought  by  the  Governor,  that  the  number 
of  the  population  in  San  Francisco,  being  greatly  reduced  by 
the  secularization  and  partial  ruin  of  the  lifission,  was  not  suffi- 
cient to  authorize  the  maintenance  of  an  ayuntamiento,  and 
juezes  de  paz  were  elected  in  place  of  that  body,  as  directed  in 
the  law  of  March  17th,  1837." 

^*  These  juezes  de  paz  commenced  making  grants  of  one-hun- 
dred-vara  lots,  in  the  same  manner  as  had  been  done  by  the  al- 
calde. But  a  question  now  arose,  whether  the  justice  could, 
under  the  law  of  1837,  {vide  acts,  180,  186,)  exercise  that  power 
in  place  of  the  alcalde,  without  a  special  ordinance  of  the  de- 
partmental junta.  To  remove  this  doubt,  a  special  ordinance 
was  passed,  and  communicated  by  the  governor  through  the 
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prefect,  but  limiting  the  grants  by  a  justice,  to  fifty  varas 
square." 

These  justices  of  the  peace  had  the  same  authority  per  se, 
which  the  ayuntamiento  had,  to  grant  lots,  that  is,  none  at  all. 

As  suggested  above,  these  lands  had  been  the  lands  of  the 
town,  or  other  than  part  of  the  national  domain,  the  justices  of 
the  peace  should,  and  would  have  made  their  grants  by  virtue  of 
some  other  authority  than  that  of  the  departmental  govern- 
ment— that  is,  tjiey  would  have  obtained  their  authority,  and  so 
expressed  it,  from  the  town,  the  owner  of  the  lands. 

We  now  come  to  a  new  era.  On  the  7th  July,  1846,  *po8-  [181] 
session  wa^  taken  of  Monterey,  and  subsequently,  of  the 
rest  of  the  territory.  The  Piresident  of  the  United  States,  as  com- 
mander-in-chief of  the  army,  directed  his  subordinate  military 
officers  to  organize  a  civil  government,  for  the  purpose  of  pre- 
serving the  domestic  peace  and  quiet  of  the  country,  and  pre- 
venting a  state  of  anarchy.  This  was  no  more  than  is  done  in 
all  cases  of  an  armed  occupation  of  a  country,  in  the  condition 
in  which  California  then  was;  for  the  old  government  being 
broken  up,  a  new  one  was  absolutely  necessary  to  subserve  the 
purposes  of  police,  and  prevent  or  punish  the  commission  of 
crime.  The  office  of  alcalde  of  San  Francisco  was  filled  by  an 
American  citizen,  and  continued  thereafter  to  be  filled  by  an 
American,  until  the  office  was  finally  abolished  in  1850.  These 
officers,  as  well  as  all  others,  except  such  as  were  appointed  by 
the  American  military  governor,  or  by  the  President  of  the 
United  States,  were  elected  by  American  citizens,  settled  or 
stopping,  either  as  soldiers  or  otherwise,  at  the  place  called 
Yerba  Buena. 

The  decision  in  Cohas  v.  Eaisin  assumes  : 

1.  That  there  was  an  organized  town  or  municipal  govern- 
ment, extending  over,  and  confined  to,  the  particular  locality 
now  known  as  the  city  of  San  Francisco. 

2.  That  a  grant,  or  that  grants  of  definite  parcels  of  land, 
had  been  made  by  the  Mexican  government  to  such  town. 

3.  That  such  grant  or  grants  were  of  lands  situate  within 
the  present  limits  of  the  city  of  San  Francisco. 

4.  That  such  grant  or  grants  embraced  all  the  lands  within 
the  limits  of  the  present  city. 

5.  That  any  grant  made  by  an  alcalde  was  within  the  bound- 
aries of  the  assumed  Mexican  town  or  pueblo. 

The  same  question  has  been  passed  upon  by  the  Circuit  Court 
of  the  United  States,  for  this  circuit.  In  the  case  of  Field  v. 
Seabury  et  ah,  tried  before  the  Circuit  Court  in  1856,  the  parties 
claimed  under  American  alcalde  grants.  The  Court,  Judge  Mo- 
Allisteb  presiding,  charged  the  jury  that  the  grants  were  abso- 
lutely void — that  tiie  alcalde  had  no  power  or  authority  to  grant 
the  land,  which  land  constituted  a  part  of  the  public  domain  of 
Mexico  before  the  war,  and  had  passed  with  the  conquest  to  the 
United  States — that  the  parties  were  chargeable  with  notice  of 
such  want  of  power  and  authority  in  the  alcalde,  and,  therefore, 
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that  the  possession  was  not  even  colorable.  And,  on  error  to 
the  Supreme  Court  of  the  United  States,  although  the  judgment 
of  the  Circuit  Court  was  reversed  on  another  ground,  the  Court 
approved  that  portion  of  the  charge  of  the  Circuit  Court,  which 
related  to  the  point  now  in  issue,  and  declared  that,  *'  in  tiiis 
the  Court  was  correct." 

''  The  Spanish  word  pueblo  means,  in  its  original  signification, 
the  people  or  population  generally;  it  cdso  means  {he  in- 
[182]  habit-^ants  of  a  particular  place,  but  in  its  more  re- 
stricted signification,  it  means  a  town  or  village,  or  any 
collection  of  persons  residing  in  the  same  place,  and  corresponds 
to  our  general  term  town,  as  applied  to  similar  collections  of 
houses  and  people,  whether  of  greater  or  less  extent.  This  last 
is  the  sense  in  which  the  word  is  used  in  the  various  laws  and 
official  documents  to  which  reference  will  be  made  in  the  course 
of  this  examination." 

A  brief  historical  notice  will,  not  inappropriately,  commence 
this  portion  of  my  argument.  (Leyes  Fundamentales  de  la  Mor- 
narquia  Espaflola,  by  R.  P.  Fr.  Maguin  Ferrar,  pages  145,  147, 
vol.  1,  and  note  2  to  title  8,  Hb.  1,  Fuero  Yiejo  de  Castilla,  by 
Asso  y  Manuel,  and  the  ^'addiciones"  to  the  preliminary  dis- 
course to  this  code  by  Pedro  Jose  Pidal. 

It  is  a  necessary  deduction  from  the  foregoing  brief  sketch, 
that  pueblos  or  settlements,  at  their  origin  and  for  some  centu- 
ries after,  had  no  rights,  political,  judicial,  or  of  property, 
greater  than  the  mass  of  their  fellow-citizens — and  that  they 
commenced  acquiring  additional  privileges  by  receiving  from 
the  sovereign  fueros  or  franchises — and  that  whatever  property 
they  required,  must  have  been  acquired  by  them  from  the  former 
owner,  the  same  as  by  any  natural  person.  If  the  pueblo  had 
grown  up  on  the  land  stiU  retained  by  the  sovereign,  he  might, 
at  the  same  time  he  granted  a  fuero ,  transfer  to  the  pueblo  such 
portions  of  land  as  he  deemed  proper,  or  none  at  all.  But  if 
the  pueblo  had  sprung  up  on  the  land  which  had  been  allotted 
to  one  of  the  lords,  the  sovereign  could  ,not,  when  he  granted 
the  fuero,  convey  any  right  whatever  to  any  lands — but  then,  it 
was  necessary  to  procure  it  by  grant  from  the  lord,  the  owner 
thereof.  On  the  other  hand,  iiiough  the  lord  might  bestow  upon 
a  settlement  or  pueblo  on  his  lands,  the  title  to  a  portion  of  the 
soil,  it  was  beyond  his  power,  as  has  been  stated,  to  give  to  the 
settlement  a  corporative  existence;  for,  it  was  a  well  settled 
principle  of  law,  that  no  corporation,  of  any  class,  munici- 
pal or  otherwise,  could  be  formed,  without  express  royal  li- 
cense and  authority.  (See  Instituciones  del  Derecho  Publico 
General  de  Espafia,  vol.  1,  page  273;  L.  1,  tit.  15,  lib.  2,  R.;  L. 
4  and  7,  tit.  4,  lib.  2,  R.  I.;  L.  2,  tit.  5,  Hb.  3,  N.  R.) 

To  the  same  effect  is  Gregorio  Lopez  on  L.  9,  tit.  28^  p.  3. 
**  The  privileges  of  incorporation,"  (says  Perez,  Compendio  del 
Derecho  Publico  y  Comun  de  Espafia.  vol.  1,  p.  332,)  "or  town, 
are,  firstly,  to  have  defined  ierminos,  the  destination  whereof  is, 
in  Spain,  the  exclusive  property  of  the  sovereign;"  and  again  (p. 
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831)  "the  distribution  of  the  land  is  made  by  authority  of  the 
Eang.  They  never  pertained  by  right  to  tibose  who  occupy 
them,  until  the  King  has  granted  them,"  etc. 

Before  proceeding  further,  let  us  ascertain  what  is  meant  by 
the propios,  rerUas,  arbUrios,  isolares,  vcUdioa,  etc.,  of  towns.  The 
solares  in  newly  founded  towns  in  Spain,  as  well  as  in  the 
New  *World,  were  small  lots  or  parcels  of  land  within  the  [183] 
terminos  of  the  town,  intended  for  repartimiento  or  distri- 
bution among  actual  settlers,  and  specially  assigned  and  set 
apart  for  that  purpose.  '*  Let  the  solares  be  dismbuted  by  lot 
to  the  pobladores  or  dettlers,  continuing  from  those  which  corres- 
pond to  the  pkusa  mayor,  and  let  the  rest  remain  for  us  to  make 
grant  thereof  to  those  who  shall  afterwards  come  to  settle,  or 
whatever  our  pleasure  may  be.  ^L.  11,  tit.  7,  lib.  4,  R.  I.;  see 
also  tit  17,  lib.  7,  N.  R.;  Elizondo  Practica  Forense  Universal, 
V.  5,  p.  233;  1  Feb.  Mej.  305;  Law  of  March  20,  1837,  art.  9; 
Biblioteca  de  Legislacion  Ultramaiina,  v.  5,  p.  215.) 

We  have  already  seen  that,  by  the  laws  of  Spain,  not  only  is 
it  the  exclusive  prerogative  of  the  King,  (or,  since  1812,  of  the 
Cortes),  to  grant  the  title  of  villa  to  any  place,  and  to  designate 
the  iermino  or  demarkation  of  its  jurisdiction,  but  that  all  the 
rights,  privileges,  property,  and  exemptions  which  it  can  claim, 
must  be  derived  from  the  same  source.  The  same  principle  is 
declared  in  the  law  of  1627,  which  is  L.  6,  tit  8,  lib.  4,  B.  I. 

The  law  is  sixty-four  years  later  in  date  than  L.  2,  tit.  7,  lib. 
4,  B.  I.,  and  must  be  considered  as  modifying  it,  if  any  real 
conflict  exists  between  them. 

We  accordingly  find  that  when  it  was  proposed  by  the  inhab- 
itants of  the  pueblo  of  Manzanillo,  in  Cuba,  to  establish  local 
authorities  at  that  place,  erecting  themselves  into  a  separate 
municipality,  the  eapediente  formed  for  that  purpose  had  to  be 
passed  to  the  Council  of  the  Indies,  in  order  to  obtain  the  royal 
sanction. 

From  this  document  several  important  conclusions  are  de- 
ducible  in  harmony  with  the  laws  and  authorities  before  cited. 

1.  That  no  power  short  of  the  sovereign  could  erect  a  muni- 
cipal corporation  at  Port  Boyal,  give  to  the  inhabitants  a  sepa- 
rate jurisdiction  and  local  government,  and  segregate  them  from 
that  of  Bayamo,  in  whose  <ermino  they  had  been  comprehended, 
though  fourteen  leagues  (nearfy  forty  miles)  distant  from  it. 
The  Captain-General  of  Cuba,  though  possessed  of  the  omnimo- 
das  facuUades,  the  plenary  powers  of  the  Viceroys,  could  not 
even  take  the  initiatory  steps,  so  as  to  create  an  inceptive  right, 
but  forwarded  the  expediente  directljr  to  the  king,  by  whom  the 
initiatory  orders  were  given.  This  is  a  practical  exposition  of 
L.  6,  tit.  8,  lib.  4,  B.  I.,  as  late  as  1830-3. 

2.  That  a  municipal  corporation  may  be  fully  established  with 
its  iermino,  or  jurisdictional  limits  marked  out  and  defined,  and 
its  ayuntamiento  and  other  authorities  fully  installed,  without 
giving  that  corporation  any  shadow  of  right  to  lands  within  its 
limits,  or  to  any  other  property  whatsoever. 

175 

Digitized  by  LjOOQ IC 


184  Welch  v.  Sullivan.  [Snp.  Ct. 

The  right  of  common,  that  is  the  common  use  and  enjoyment, 
:which  the  vecinos  have  in  the  ierminos  publicos  and  consejiles  of 
the  cities,  villas  and,  lugares,  was  only  a  precarious  servi- 
[184]  tude  exi8t-*ing  by  sufferance  in  the  royal  lands  remaining 
undisposed  of,  which  did  not  impair  the  sovereign's  fuU 
and  absolute  property  in  the  lands,  nor  prevent  the  itee  dispo- 
sition thereof  by  him — a  right  which  was  fully  exercised  by  the 
Cortes  of  January  4th,  1813.  The  terminos  or  consejUes,  or  the 
commons  of  towns,  embraced  all  the  public  and  vacant  lands  in 
Spain. 

The  uniform  policy  was  opposed  to  their  alienation  by  the 
crown,  to  whom  the  property  therein  pertained.  (L.  8,  9,  10, 
tit.  21;  L.  1,  2,  3,  tit.  23;  and  tit.  24-5,  lib.  7,  N.  R.) 

In  America,  shortly  after  its  discovery  and  first  settlement, 
the  use  and  enjoyment  of  all  the  vacant  public  lands  were  de- 
clared to  belong  to  the  citizens  in  common,  (L.  5,  6,  7,  8,  and  9, 
tit.  17,  lib.  4  R.  I.),  which  are  understood  to  be  restricted  in  the 
same  manner  as  in  Spain,  to  the  citizens  of  the  respective  towns, 
within  whose  (ermino,  or  demarkation,  the  said  public  and  vacant 
lands  may  exist,  unless  some  special  provisions  have  been  made 
to  the  contrary,  as  in  L.  3,  tit.  8,  lib.  4,  R.  I. 

Although  the  laws  contained  in  titles  21,  22,  23,  24,  and  25, 
lib.  7,  R.,  show  that  the  general  policy  of  the  Spanish  govern- 
ment was  opposed  to  the  alienation  of  the  public  lands,  or  their 
conversion  to  any  other  use  than  that  of  common  of  pasturage, 
they  do  not  show  nor  contain  any  evidence  whatever,  that  the 
towns  or  citizens  thereof,  individually  or  in  common,  owned 
anything,  much  less  any  lands,  except  such  as  had  been  con- 
veyed to  them  by  the  sovereign  or  other  proprietor. 

Is  ihe  question  asked,  have  towns,  then,  no  property  by  virtue 
of  their  establishment,  in  Mexico  and  other  Spanish  countries — 
none  but  such  as  they  acquire  in  the  same  mode  as  natural  per- 
sons? I  answer,  none  whatever.  It  was,  no  doubt,  contem- 
plated by  the  colonization  laws  of  Spain  and  Mexico,  that  lands, 
for  certain  purposes,  should  be  assigned  to  towns,  and  it  is 
clearly  contemplated  by  the  same  laws,  that  lands  should  be 
given  to  individuals.  But  in  many,  perhaps  the  majority  of 
cases,  both  the  one  and  the  other  are  found  destitute,  because 
they  did  not  get  any  grant  from  government,  or  because  they 
had  not  the  means  to  buy  them,  or,  because  they  did  not  want 
them. 

The  royal  regulation  of  October  24, 1781,  made  especially  for 
California,  provides  (art.  4)  that  "the  solares,  which  may  be 
panted  to  new  pobladores,  must  be  assigned  by  the  government 
m  the  sites  and  with  the  extension  corresponding  to  the  situation 
of  the  land  where  the  new  pueblos  may  be  established,"  etc. ; 
(art.  5)  that  "  the  distribution  which  shall  be  made  of  the  said 
suertes,  as  well  as  of  the  solares,  must  be  made  in  the  name  of  the 
King,  our  lord,  and  shall  be  executed  by  the  government  with 
equality  and  in  proportion,"  etc. 

There  is  another  commentary,  of  somewhat  modem  date,  on 
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the  laws  of  Spain  and  the  Indies,  which  I  have  cited,  to  show 
that  the  landed  property  of  the  sovereign  is  not  changed, 
or  in  *any  manner  qualified  or  restricted,  by  any  territo-  [185] 
rial  demarkations  whatever.  The  city  of  Havana,  in  the 
Island  of  Cuba,  was  founded  in  the  year  1515.  In  its  municipal 
ordinances,  formed  by  the  King's  command,  and  approved  May 
27, 1640,  authority  was  given  to  the  ayuntamiento  (see  articles 
63  to  72)  to  grant  building  lots,  as  well  as  lands  outside  the 
pueblo  for  keeping  cattle,  etc.  (Legislacion  Ultramarina,  vol. 
3,  p.  410.) 

By  a  royal  cedula  of  November  23,  1729,  they  were  prohibited 
from  exercising  this  authority  any  longer.  (Biblioteca  de  Legis- 
lacion Ultramarina,  v.  6,  p.  43.) 

The  regulation  of  November  21,  1828,  contains  the  authority 
for  the  distribution  of  lands,  in  towns  as  well  as  elsewhere,  in 
the  territories  of  the  Mexican  republic.  It  is  delegated  by  the 
supreme  government  to  the  gefes  politicos,  and  Territorial  Depu- 
tations, and  these  have,  in  their  turn,  delegated  the  power,  with 
such  restrictions  as  they  have  thought  proper  to  inpose,  to  other 
inferior  authorities. 

Subsequent  to  the  regulation  of  1828,  and  after  the  establish- 
ment of  the  Constitution  of  1836,  the  power  to  regulate  the 
distribution  of  lands  in  towns,  was  conferred  upon  the  prefects, 
(law  of  March  20,  1837,  article  77,)  a  provision  which  was 
adopted  by  Congress  from  the  Constitution  of  the  State  of  Mex- 
ico, (article  155.)  The  sixteenth  section  of  the  general  Coloni- 
zation Act  of  the  Mexican  Congress,  of  August  18th,  above 
referred  to,  provides  that,  "  the  government,  in  conformity  with 
the  principles  established  in  this  law,  shall  proceed  to  colonize 
the  territories  of  the  republic."  The  President,  by  the  regula- 
tion of  November  21,  1828,  committed  to  the  Governors  and 
Territorial  Deputations  a  portion  of  the  authority  which  the  law 
confers  on  the  government  alone. 

It  is  true  that  poblaciones  (towns)  are  not  permitted  to  bo 
founded  without  license  from  the  supreme  power  of  the  State, 
{Compendia  delDerecho  Publico  y  Comun  de  Espam^,  vol.  1,  p.  330; 
Ordenamas  de  Tierras  y  aguas,  p.  80.)  But  the  prohibition  or  the 
license  to  form  poblaciones  has  nothing  to  do  with  the  property 
in  the  land  which  may  be  occupied  for  that  purpose.  That 
must  be  acquired  from  the  lawful  owner.  A  simple  reference  to 
the  archives  of  the  Departmental  government,  and  to  the  records 
of  grants  made  prior  to  the  American  conquest  in  the  place 
called  Yerba  Buena,  and  in  the  secularized  mission  of  San 
Francisco,  would  set  us  right  on  this  point.  The  local  authori- 
ties, or  municipal,  of  the  mission,  and  so-called  pueblo  of  San 
Francisco,  by  whom  these  grants  were  made  in  the  two  places 
referred  to,  never  pretended  to  have  any  inherent  power  or 
^authority,  ex  officio,  to  make  them,  much  less  did  they  claim  for 
the  town  any  property  in  the  lands  granted,  but  acknowledged 
that  the  authority  was  derived  from  the  Departmental 
govem-*ment,  taking  especial  care  to  have  this  appear  on  1186] 
Vol.  VIII.— 12  177 
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record  in  the  book  of  protocols,  for  the  secaiity  of  the  respective 
grantees. 

As  a  conclusion  from  the  above  propositions,  we  claim,  that, 
after  the  limits  of  towns  have  been  legally  established,  which 
can  only  be  done  by  supreme  authority,  the  sovereign  remains 
the  absolute  owner  of  all  the  lands  within  those  limite,  to  which 
a  ligitimate  title  cannot  be  shown  by  individuals  or  corporations; 
that,  as  such,  he  may  freely  donate,  or  distribute  them;  that  he 
may  altar,  restrict,  or  enlarge  the  limits,  once  assigned  to  any 
town,  or  revoke  them,  at  pleasure;  and,  that  no  town  can  ac- 
quire any  right,  even  to  the  use  of  the  lands  embraced  in  them, 
as  against  the  sovereign,  unless  by  special  grant,  or  immemorial 
prescription,  that  is,  in  the  same  manner  as  any  individual,  or 
other  corporation;  and  that  the  right  of  common,  which  the 
citizens  enjoy,  though  exclusive  of  those  other  towns,  is  not  in 
exclusion  of  the  sovereign's  right  of  property  and  possession, 
and,  consequently,  the  only  acts  which  the  municipal  authori- 
ties can  do,  affecting  these  lands,  are  such  as  are  purely  ad- 
ministrative, and  belong  to  the  local  jurisdiction  conferred  by 
the  charters. 

Saunders  d  Hepburn^  for  Respondents. 
No  brief  on  file. 

MuBRAT,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment,  brought  to  recover  the  ufidi- 
vided  half  of  two  town  lots  in  San  Francisco. 

The  first  error  assigned  is,  that  the  Court  admitted  in  evidence 
the  writ  venditioni  ea^ponas.  The  error  is  said  to  arise  from  the 
fact  that  the  return  of  the  sheriff  upon  the  writ  showed  that  he 
had  levied  upon  and  sold  the  property,  by  virtue  of  the  writ, 
when  it  had  already  been  levied  upon  by  an  execution  which 
had  expired.  The  writ  of  venditioni  exponas  is  a  simple  order 
of  Court,  directed  to  the  officer,  commanding  him  to  sell  the 
property  already  levied  on.  It  is  no  authority  to  levy,  and 
the  recital  in  the  return  that  he  had  levied  and  sold  by  virtue  of 
the  writ,  wouTd  be  unimportant,  when  it  appeared  that  the 
property  had  been  previously  levied  upon,  and  that  the  writ 
only  directed  the  sale  thereof.  Admitting  that  the  officer, 
through  mistake  of  the  nature  of  tiie  writ,  had  thought  proper 
to  levy  upon  the  property,  this  unnecessaiy  act  on  his  part 
would  not  vitiate  the  sale,  which  would  have  been  perfectly 
regular  without  it.  (Smith  v.  Morse,  2  Cal.  524.)  In  addition  to 
ihiBy  the  irregularity  of  the  sheriff's  proceedings  would  not  de- 
feat the  sale.     (Smith  v.  BandaU,  6  Cal.  47.) 

The  next  error  alleged  is,  that  the  description  of  the  lots  in 
the  sheriff's  return  is  insufficient.     They  are  described  by  refer- 
ence to  the  official  map  of  the  city,  as  lots  one  hundred^ 
[187]    and  forty  *aiid  one  hundred  and  forty-one,  which  we 
suppose  is  sufficiAatly  certain,  for  all  practical  purposes. 
Again,  it  is  contended  that  the  plaintiff  cannot  maintain  an  action 
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of  ejectment,  as  tenant-in-common  for  an  undivided  half  in- 
terest. It  is  said  that  tenants-in-common  should  sue  for  parti- 
tion, or  unite  in  a  conveyance  to  one  party,  for  the  purpose  of 
bringing  suit. 

We  have  repeatedly  held,  that  tenants-in-common  must  sue 
separately,  for  the  recovery  of  real  estate,  and  we  know  of  no 
rule  which  would  compel  a  party  to  divest  himself  of,  or  alter 
his  estate,  for  the  purpose  of  asserting  his  title  thereto:  Again: 
it  is  said  that  the  jury  found  a  special  verdict,  showing  the 
value  of  the  permanent  improvements,  which  should  have  been 
set-off  against  the  damages,  under  the  two  hundred  and  fifty- 
seventh  section  of  the  Practice  Act.  There  was  no  application 
for  any  such  relief,  the  defendant  claiming  under  the  Act  of 
1856,  for  the  relief  of  settlers,  which  has  already  been  held  un- 
constitutional by  this  Court;  besides  which,  the  improvements 
were  made  after  the  commencement  of  the  suit. 

The  next  error  assigned  is,  that  the  Court  charged  the  jury, 
that  if  they  found  the  Limantour  claim  fraudulent,  they  should 
find  for  the  plaintiff.  This  instruction  was  not  erroneous,  under 
the  particular  circumstances.  The  defendant  did  hot  attempt 
to  connect  himself  with  the  Limantour  claim,  in  any  way,  and 
the  question,  whether  that  grant  was  fraudulent  or  not,  had 
been  distinctly  made  before  the  jury. 

The  objection  that  the  conveyances  through  which  the  plaintiff 
deraigned  title,  were  not  properly  acknowledged,  is  untenable, 
as  the  defendant  does  not  claim  as  a  subsequent  purchaser,  and 
there  is  no  privity  between  his  pretended  title  and  that  of  the 
plaintiff. 

The  ai^fument  of  the  appellant  assumes,  first,  that  the  cit;^ 
of  San  Francisco  was  not  tne  owner  of  the  premises  in  contro- 
versy at  the  date  of  the  sale  thereof  to  the  plaintiff,  i,  e, ,  that 
the  fee  of  the  land  was  not  in  the  city,  but  remained  in  the  gov- 
ernment; and,  second,  conceding  that  the  city  had  some  estate, 
right,  or  interest  in  the  land,  it  was  not  subject  to  sale  on  exe- 
cution. 

The  argument  consists  mainly  in  reference  to  the  case  of  Wood- 
worth  V.  Fulton^  1  Cal.  295,  and  in  a  review  of  the  case  of  Cohas 
V.  Raisin y  3  Cal.  443,  in  which  the  decision  of  the  former  case  was 
overruled.  In  reference  to  the  latter  case,  it  is  due  to  myself  to 
say,  that  I  was  absent  at  the  time  it  was  argued,  but  learning  on 
my  return  that  it  had  been  submitted  on  the  questions  upon 
which  it  was  afterwards  decided,  I  wrote  a  special  concurrence. 
That  concurrence  proceeded  on  the  ground  that  San  Francisco, 
at  the  date  of  the  grant  in  question,  was  a  pueblo,  and  by  the 
laws  of  Spain  and  Mexico  was  the  owner  of  municipal  lands, 
which  might  be  disposed  of  by  her  alcaldes  or  other  municipal 
officers;  and,  second,  that  the  Act  of  Congress  of  1851, 
"to  settle  private  *land-claims  in  California,"  operated  a  [188] 
grant  to  the  city  of  San  Francis2o  of  all  the  lands  within 
her  boundaries  in  1846.  So  that  whatever  the  title  of  the  United 
States  might  have  been  at  the  time  of  the  treaty,  the  city  of  San 
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Francisco,  if  she  had  any  municipal  lands,  although  the  title  be- 
fore that  time  was  inchoate,  became  the  absolute  owner  thereof^ 
in  fee. 

I  shall  endeavor  to  maintain  these  two  propositions  in  this 
opinion,  and  to  establish  at  the  same  time,  (conceding  that  the 
opinion  of  Cohas  v.  Raisin  is  not  law,)  that  this  Court  is  bound 
by  that  opinion  on  the  principle  of  stare  dedsis^  and  that  it  would 
be  a  violation  of  every  principle  of  morality  and  justice  to  dis- 
turb it  at  this  Jate  day. 

In  such  cases.  Courts  are  permitted  to  exercise  a  wide  discre- 
tion, and  judges  are  not  expected  or  required  to  overturn  prin- 
ciples which  have  been  considered  and  acted  upon  as  correct, 
thereby  disturbing  contracts  and  property,  and  involving  every- 
thing in  inextricable  confusion,  simply  because  some  abstract 
principle  of  law  has  been  incorrectly  established  in  the  outset. 
The  books  are  full  of  cases  in  which  learned  judges  have  ac- 
knowledged the  errors  committed  by  themselves  or  their  prede- 
cessors, and  at  the  same  time  refused  to  overthrow  the  rule  es- 
tablished. That  Judge,  who,  from  petty  vanity,  and  the  sake 
of  showing*  himself  more  wise  and  learned  than  his  predeces- 
sors, would  overturn  a  rule  which  for  years  has  settled  the  rights 
of  property,  should  be  regarded  as  the  common  enemy  of  man- 
kind, and  unworthy  of  the  high  trust  that  had  been  confided  to 
him. 

I  now  proceed  to  examine  the  question  whether  San  Francisco 
was  a  pueblo,  and  whether  in  that  capacity  it  was  the  owner  of 
municipal  land,  with  the  disposition  of  wmch  her  officers  were 
invested. 

At  an  early  period  after  the  conquest  of  Mexico,  regulations 
were  made  by  the  Spanish  Crown  for  the  reward  of  further  dis- 
coveries, and  the  settlement  of  the  country.  These  decrees  are 
collected  in  the  Becopilacion  de  las  Indies. 

A  regulation  was  promulgated  in  1523,  to  be  found  in  Liber  4, 
title  7,  law  7,  of  the  Laws  of  the  Indies,  which  authorized  grants 
on  certain  conditions,  to  the  founders  of  towns  and  pueblos. 
It  is  as  follows:  "The  tract  of  territory  granted  by  agree- 
ment to  the  founders  of  a  settlement  shall  be  distributed  in  the 
following  manner:  They  shall,  in  the  first  place,  lay  out  what 
shall  be  necessaiy  for  the  site  of  the  town  and  sufficient  com- 
mons, and  abundant  pasture  for  the  cattle  to  be  owned  by  the 
inhabitants,  and  as  much  besides,  for  that  which  shall  belong  to 
the  town  {propios).  The  balance  of  the  tract  shall  then  be  di- 
vided in  four  parts;  the  one  to  be  selected  by  the  persons  obli- 
gated to  form  the  settlement,  and  the  remaining  three  parts  to 
be  divided  in  equal  portions  among  the  settlers."  Law  11,  same 
title,  provides  as  follows:  "The  lots  shall  be  distributed 
[189]  among  the  set-*tlers  by  lot,  beginning  with  those  adjoin- 
ing the  main  square,  and  the  remainder  shall  be  pre- 
served, so  as  to  give  as  rewards  to  new  settlers,  or  otherwise,  ac- 
cording to  our  will,  and  we  command  that  a  plan  of  the  settle- 
ment be  always  made  out."      Law  fourteenth  of   same  title 
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further  provides:  "After  having  laid  out  a  sufficient  quantity  of 
land  for  commons  of  the  town  {exido)  conformably  to  what  is 
provided  in  that  behalf,  the  persons  authorized  to  make  the  dis- 
covery and  settlement,  shall  lay  out  reservations,  (dehesas,)  ad- 
joining the  commons,  (exidos,)  for  oxen,  horses,  and  cattle,  to 
be  slaughtered,  as  well  as  for  the  ordinary  number  of  other 
cattle,  which  the  settlers  are  bound  by  law  to  maintain,  and  a 
good  deal  more  besides,  which  shall  belong  to  the  council,  and 
the  remainder  shall  be  laid  out  for  cultivation,  in  tracts  equal  in 
number  to  the  town-lots  contained  in  the  settlement,  and  be 
drawn  by  lot.  And  if  there  be  any  land< suited  for  irrigation,  it 
shall  also  be  distributed  by  lot  in  the  same  proportion,  to  the 
(first  settlers,  and  the  remainder  shall  remain  vacant,  that  we 
may  grant  them  to  new  settlers.  From  these  lands  the  Viceroys 
shall  separate  those  which  appear  to  be  fit  for  reservations  (jdto- 
pios)  for  the  settlements  which  have  none — the  proceeds  of 
which  will  serve  to  pay  the  corregidores,  leaving  always  sufficient 
commons,  reservations,  and  pastures,  as  is  prescribed  above, 
and  let  it  be  so  executed."    (2  White,  47.) 

We  have  thus  seen  that  the  law  of  1523  authorized  the  forma- 
tion of  towns  with  exidos  (commons),  and  propix)s,  municipal 
lands,  the  title  to  which  was  to  be  vested  in  the  inhabitants  of 
the  towns.  It  required  a  further  regulation  to  fix  the  extent  of 
the  pueblo. 

This  was  done  in  1538,  by  a  decree,  which  is  found  in  Lib.  4, 
tit.  5,  law  6,  of  the  Laws  of  the  Indies,  to  the  following  efiect: 

''If  the  situation  of  the  land  be  adapted  to  the  founding  of 
any  town,  to  be  peopled  by  Spaniards,  with  a  council  of  ordinary 
alcaldes  and  regidores,  and  if  there  be  persons  who  will  contract 
for  their  settlement,  the  agreement  shall  be  made  upon  the  fol- 
lowing conditions:  That  within  the  prescribed  time,  it  shall 
comprise,  at  least,  thirty  beads  of  families,  each  of  whom  to 
possess  a  house,  ten  breeding  cows,  four  steers,  etc. ;  he  shall, 
moreover,  appoint  a  priest  to  administer  the  sacrament,  who, 
the  first  time,  shall  be  of  his  choice,  and  afterwards  according 
to  our  royal  patronage;  he  shall  provide  the  church  with  orna- 
ments and  articles  necessary  for  divine  worship;  and  he  shall 
give  bond  to  perform  the  same  within  said  period  of  time;  and 
if  he  fail  in  fulfilling  his  agreement,  he  will  lose  all  that  he  may 
have  built,  worked,  or  repaired,  which  shall  be  applied  to  our 
royal  patrimony,  and  incur  the  forfeiture  of  one  thousand 
ounces  of  gold  to  our  chamber  (camera);  and  if  he  should  fulfill 
his  obligations,  there  shall  be  granted  to  him  four  square  leagues 
of  territory,  either  in  a  square,  or  lengthwise,  according 
to  the  quality  of  the  *land,  in  such  a  manner  that  when  [190] 
located  and  surveyed,  the  four  le^ues  shal>  be  in  a 
quadrangle,  and  so  that  the  boundaries  of  said  territory  be  at 
least  five  leagues  distant  from  any  city,  town,  or  village,  inhab- 
ited by  Spaniards,  and  previously  settled,  and  that  it  cause  no 
prejudice  to  any  Indian  tribe,  nor  to  any  private  individual." 

Law  seven,  of  same  book  and  title,  declares:    ''If  any  one 
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should  propose  to  contract  for  a  settlement  in  the  prescribed 
form,  to  consist  of  more  or  less  than  thirty  heads  of  families, 
provided  it  be  not  below  ten,  he  shall  receive  a  grant  of  a  pro- 
portionate quantity  of  land,  and  upon  the  same  conditions." 

We  have  thus  seen  that  any  individual  might  become  the 
founder  of  a  town. 

A  further  regulation  was  made,  authorizing  the  heads  of  fami- 
lies to  unite  and  form  a  pueblo  on  the  same  conditions.  It  is 
law  ten  of  the  same  book  and  title,  as  follows:  "  Whenever  par- 
ticular individuals  shall  unite  for  the  purpose  of  forming  new 
settlements,  and  among  them  there  shall  be  a  sufficient  number 
of  married  men  for  that  purpose,  license  may  be  granted  to  them, 
provided  there  be  not  less  Uian  ten  married  men,  together  with 
an  extent  of  territory  proportioned  to  what  ib  stipulated,  and 
we  empower  them  to  elect,  annually,  from  among  themselves, 
ordinaiy  alcaldes  and  officers  of  the  council." 

In  all  these  cases,  after  1538,  the  quantity  of  land  dedicated 
or  granted  for  the  purpose  of  a  town,  was  four  leagues,  measured 
from  the  principal  square,  one  league  in  each  Section,  when 
the  situation  of  the  ground  admitted  of  it. 

Under  these  reguJbitions,  most  of  the  towns  were  settled  in 
Mexico,  except  in  a  few  cases,  when  there  were  special  grants. 

In  CoahuiUa  and  Texas,  after  the  revolution  in  1821,  as  it  was 
a  matter  of  doubt  whether  the  Spanish  regulation  remained  in 
force,  a  decree  was  passed  that  the  new  towns,  settled  after  the 
revolution,  should  have  granted  to  them  four  leagues,  the  same 
as  had  been  previously  granted  to  the  old  towns. 

In  addition  to  the  formation  of  towns  by  grant  to  founders, 
and  to  families  united  voluntarily  for  that  purpose,  the  Viceroys 
and  Governors  had  the  power  to  found  and  organize  towns  given 
by  a  decree  of  the  King,  Don  Carlos,  in  1523.  It  is  Law  1,  book 
4,  tit.  18,  of  the  Laws  of  the  Indies,  to  the  following  effect: 

**  The  Viceroys  and  Governors,  being  thereto  authorized,  phall 
lay  out  for  each  town  or  village  which  shall  be  newly  founded 
and  peopled,  the  lands  and  lots  which  they  may  require,  and  the 
same  shall  be  granted  to  them  as  prcpios,  without  prejudice  to 
third  parties.  They  shall  transmit  to  us  information  of  what  they 
shall  have  laid  out,  that  we  mav  order  the  same  to  be  confirmed." 

The  royal  ordinance  of  1754,  declares:  "  That  from  the  date 
of  this,  my  royal  order,  the  power  of  appointing  sub-dele- 
[191]  gate  '*'judges  to  sell  and  compromise  for  the  lands  and  un- 
cultivated parts  of  iJbe  said  domains,  shall  belong  thereafter 
exclusively  to  the  Viceroys  and  Presidents  of  my  royal  audiences 
of  those  kingdoms  who  shall  send  them  their  appointments  or 
commissions,  with  an  authentic  copy  of  this  regula^on." 

The  second  article  provides,  "But  in  regard  to  lands  of  com- 
munity, and  those  granted  to  the  towns  for  pasturage  and  com- 
mons, no  change  shall  be  made,  the  towns  shall  be  maintained 
in  the  possession  of  them,  and  those  that  may  have  been  seized 
shall  be  restored  to  them,  and  their  extent  enlarged  according 
to  the  wants  of  the  population."    (2  White,  63.) 
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This  is  a  clear  recognition  of  the  rights  of  the  town  to  the  mu- 
nicipal lands.  In  the  instructions  to  the  intendentes,  (2  White, 
70,  dated  in  1784),  directing  them  to  make  grants  of  lands,  it  is 
said,  "And  as  respects  the  royal  lands,  without  prejudice  to 
such  commons,  as  by  the  provisions  of  Law  No.  8,  ought  to  be- 
long to  each  town  or  corporation."  ^ 

It  is  contended  by  the  counsel  for  appellant,  that  Law  1,  of 
title  16,  liber  7,  of  the  Novissima  Eecopilacioriy  quoted  in  the 
opinion  of  Cohaa  t.  Baisin,  applies  only  to  old  Spain,  and  not  to 
the  Indies 

If  this  were  true,  it  only  shows  what  was  the  tendency  of  the 
law  in  the  Indies,  and  is  a  mere  repetition  of  what  was  repeai- 
edly* enacted  for  Spanish  America.  The  decree  is:  "Our  will 
and  pleasure  is,  that  the  cities,  towns,  and  villages,  shall  retain 
their  rights,  revenues,  and  municipal  domains,  (propios,)  and 
that  no  grants  be  made  of  them;  wherefore,  we  command  that 
all  granto  of  the  same,  or  any  part  thereof,  which  we  uihy  make 
to  any  person,  be  of  no  value  whatever." 

The  quotations  already  made  from  the  laws  of  the  Indies, 
show  that  the  same  principle  was  repeatedly  affirmed  with  ref- 
erence to  pueblo  lands  in  Spanish  America. 

A  special  regulation,  however,  was  promulgated  in  reference 
to  towns  in  Ccdifomia,  and  especially  in  reference  to  those  places 
settled  as  Presidios.  In  1791,  Pe^o  de  Nerva  possessed  the 
power  of  Viceroy,  and  directed  the  following  decree  to  Gover- 
nor Bomen: 

**In  conformity  with  the  opinion  of  the  Assessor  of  the  Com- 
andancia  Generale,  1  have  determined,  in  a  decree  of  this  date, 
that,  notwithstanding  the  provisions  made  in  the  eighty-first  ar- 
ticle of  the  Ordinance  of  iniendenies,  the  Captains  of  the  Presid- 
ios are  authorized  to  grant  and  distribute  house-lots  and  lands, 
to  the  soldiers  and  citizens,  who  may  solicit  them,  to  fix  their 
residence  on.  And,  considering  the  extent  of  four  common 
leagues,  measured  from  the  center  of  the  Presido  Square,  viz., 
two  leagues  in  every  direction,  to  be  sufficient  for  the  new  Pueb- 
los, to  be  formed  under  the  protection  of  said  Presidios,* 
I  have  *  likewise  determined,  in  order  to  avoid  doubts  [192J 
and  disputes  in  future,  that  said  Captains  restrict  them- 
selves henceforward  to  the  quantity  of  house-lots  and  land  with- 
in the  four  leagues  already  mentioned,  without  exceeding  in  any 
manner  said  limits,  leaving  free  and  open  the  exclusive  jurisdic- 
tion belonging  to  the  iniendentes  of  the  Boyal  Hacienda  respect- 
ing the  sale,  composition,  and  distribution  of  the  remainder  of 
the  land  in  the  respective  districts. 

■  "  And  that  this  order  may  be  punctually  observed  and  carried 
into  effect,  you  will  circulate  it  to  the  Captains  and  Comandan- 
tes  of  the  presidios  of  your  province,  informing  me  of  having, 
done  so. 

"Chihuahua,  March  22,  1791. 

"Pedbo  be  Nebva." 
"  To  Sefior  Don  Joseph  Antonia  Romen." 
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On  the  27tli  of  October,  1785,  the  Fiscal  (Attorney-General) 
at  Chihuahua,  recommended  that  ''The  allotting  of  tracts  of 
land  (sitios)  for  cattle,  which  some  settlers  in  California  claim, 
and  the  Governor  proposes  in  his  official  communication  of  the 
20th  of  November,  1784,  cannot  nor  ought  not  to  be  made  to 
them  within  the  boundaries  assigned  to  such  pueblo,  which,  in 
conformity  with  the  law  6,  tit.  6,  liber  4  of  the  recopilacion, 
mast  be  four  leagues  of  land  in  a  square  or  oblong  body,  accord- 
ing to  the  nature  of  the  ground,  because  the  petition  of  the 
new  settlers  would  tend  to  make  them  private  owners  of  the 
forests,  water,  timber,  wood,  and  other  advantages  of  the  lands 
which  may  be  assigned,  granted,  and  distributed  to  them;  and 
to  deprive  their  neighbors  of  these  benefits,  it  is  seen  at  once 
that  their  claim  is  entirely  contrary  to  the  directions  of  the 
aforementioned  laws,  and  the  express  provisions  in  article  eight 
of  the  instructions  for  settlements  (poblaciA)n€8)  for  the  Califor- 
nios,  according  to  which  all  the  waters,  pastures,  wood,,  and 
timber,  within  the  limits  which,  in  conformity  to  law,  may  be 
.allotted  to  each  pueblo,  must  be  for  common  advantages,  etc., 
that  ^  the  new  settlers  may  enjoy  and  partake  of  them,  main- 
taining thereon  their  cattle,  and  participating  of  the  benefits 
that  arise." 

On  the  21st  of  June,  1786,  the  Commandant-General  trans- 
mitted this  opinion  to  Governor  Fages,  and  directed  him  to  pro* 
ceed  to  grant  accordingly. 

DOCUMENT  IN  THE  UNITED  STATES   LAND   OFFICE. 

The  regulations  of  Petic,  made  to  apply  to  all  towns  subse- 
quently established,  ratified  by  a  royal  order  of  1789,  declare  in 
Article  6th: 

''  The  tract  of  four  leagues  granted  to  the  new  settlement, 
being  measured  and  marked  out,  its  pastures,  woods,  waters, 
privileges,  hunting,  fishery,  stone-quarries,  fruit-trees, 
[193]  and  other  *  privileges,  shall  be  for  the  common  benefit 
of  the  Spaniards  and  Indians  residing  therein,  and  in  its 
suburb  or  village,  as  shall  also  be  the  pastures  of  the  lands," 
etc. 

It  is  also  well  known,  that  throughout  Spanish  America  it  was 
contemplated  that,  after  the  Indians  had  been  under  the  care  of 
the  Church  for  several  years,  and  instructed  in  religion  and  the 
arts  of  civilization,  they  should  be  emancipated,  and  the  mission 
establishments  converted  into  pueblos.  In  the  instructions  of 
the  Viceroy,  the  local  government  in  California,  dated  August 
17,  1773,  he  says:  "As  tiie  mission  settlements  are  hereafter  to 
become  cities,  care  should  be  taken,  in  their  foundation,  that  the 
houses  should  be  built  in  line,  with  vnde  streets  and  good  mar- 
ket-squares." The  Viceroy  proceeds  to  confer  the  power,  and 
the  local  ofiicers  to  cany  out  this  plan.  He  declares:  **  With  the 
desire  that  population  may  be  more  speedily  assured  in  the  new 
establishments,  I,  for  the  present,  grant  the  commandante  power 
to  designate  common  lands,  and  also  even  to  make  individual 
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concessions  to  sacb  Indians  as  may  most  dedicate  themselves  to 
agriculture  and  the  raising  of  cattle;  for,  having  property  of 
their  own,  the  love  of  it  will  cause  them  to  plant  themselves 
more  firmly  " 

In  the  thirteenth  article  of  these  instructions,  the  Viceroy  ex- 
pressly requires  the  commandante  to  proceed  according  to  the 
laws  of  the  Indies, .above  quoted,  as  follows:  '*  He  must  act,  in 
every  respect,  in  conformity  with  the  provisions  made  in  the  col- 
lection of  the  laws  respecting  newly-acquired  countries  and  towns 
{reducciones  y  pohladonea),  granting  them  legal  titles  for  the  own- 
er's protection,  without  exacting  any  remuneration  for  it,  or  for 
the  act  of  possession." 

The  fifteenth  article  provides  expressly  that  "  the  missions 
shall  be  converted  into  pueblos,  with  all  the  rights  and  privileges 
of  other  towns."  Article  fifteenth :  * '  When  it  becomes  expedient 
to  change  any  mission  into  a  pueblo,  the  conmiandante  will  pro- 
cede  to  reduce  it  to  the  civil  and  economical  government,  which, 
according  to  the  laws,  is  observed  in  the  other  pueblos  of  this 
kingdom,  giving  it  a  name,  and  declaring,  for  its  pafcron,  the  saint 
under  whose  auspices  and  honorable  protection  the  mission  was 
founded." 

In  the  **  regulations  for  the  government  of  the  province  of  Cal- 
ifornia, by  Don  Felipe  de  Neve,  Governor  of  the  same,  dated  in 
the  royal  presidio  of  San  Carlos  de  Monterey,  June  1,  1779,  and 
approved  by  His  Majesty,  in  a  royal  order  of  the  twenty-fourth 
October,  1781."  which  provide  for  the  settlement  of  the  country, 
the  regulation  of  the  missions  and  presidios,  and  the  formation 
of  pueblos,  the  fourth  article  declares:  '*  The  house-lots  to  be 
granted  to  the  new  settlers  (pobladores)  are  to  be  designated  by 
government  in  the  situations  and  of  the  extent,  corresponding  to 
the  locality  on  which  the  new  pueblos  are  to  be  estab- 
lished, so  that  *a  square  and  streets  be  formed  agreeable  [194] 
to  the  provisions  of  the  laws  of  the  kingdom,  and  con- 
formable to  the  same;  competent  common  lands  (ea;i(fo8)  shall.be 
designated  for  the  pueblo  and  pasture-grounds,  vdth  the  sow- 
ing-lands that  may  be  necessary  for  municipal  purposes  (pro- 
pio8.) 

The  fifth  article  further  provides:  **And  of  the  royal  lands, 
(realengas),  as  many  as  may  be  considered  necessary  shall  be  sep- 
arated for  the  propioa  of  the  pueblo,  and  the  remainder  of  these, 
as  well  as  of  the  house-lots,  shall  be  granted  in  the  name  of  His 
Majesty,  by  the  Governor,  to  those  who  may  hereafter  come  to 
colonize." 

The  eighteenth  article  directs  the  Governor  for  the  first  two 
years  to  appoint  "  ordinary  alcaldes  and  other  municipal  offi- 
cers," and  *•  for  the  following  ones,  they  shall  appoint  some  one 
from  amongst  themselves,  to  the  municipal  offices,  which  may 
have  been  established,  which  directions  are  to  be  forwarded  to 
tbe  Governor  for  his  approbation."    (Rockwell,  445.) 

The  Mexican  government  always  acted  upon  the  idea  that  the 
missions  were  to  be  converted  into  pueblos,  and  Governor  Fig- 
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ueroa,  issued  on  order  to  that  effect,  as  to  the  missions  in  Cali- 
fornia in  1834.     (Rockwell,  466.) 

The  Eepublic  of  Mexico,  after  the  revolution  of  1824,  fully  rec- 
ognized the  rights  of  the  towns  in  their  commons,  pastures, 
and  municipal  lands. 

The  second  article  of  the  Colonization  Law  of  1824  enacts, 
''The  objects  of  this  law  are  those  national  lands,  which  are 
neither  private  property,  nor  belonging  to  any  corporation  or 
pueblo,  and  can  therefore  be  colonized."  The  provision  fully 
recognizes  the  fact  that  pueblos  were  the  owners  of  land  in  prop- 
erty, which  could  not  be  the  subject  of  grant. 

It  will  thus  be  seen  that  under  the  laws  of  the  Indies,  when- 
ever a  pueblo  was  formed  by  a  grant  to  a  founder,  or  the  union 
of  ten  or  more  families,  or  the  foundation  of  a  presidio,  or  the 
secularization  of  a  mission,  each  pueblo  was  entiUed  in  property 
to  certain  tracts  of  land  within  the  limits  of  the  town,  to  be  set 
apart  to  them,  caMed{€xidos)  commons,  (dehesas)  pasture-grounds, 
and  (propios)  municipal  lands,  and  that  they  were  so  entitled 
by  virtue  of  their  organization  as  pueblos. 

The  presidio  of  San  Francisco  was  founded  in  September, 
1767.  At  that  time  each  pueblo  was  entitled  to  the  extent  of 
four  leagues  as  an  exterior  boundary.  Subsequently,  in  1791, 
as  already  shown,  these  limits  were  extended  to  two  leagues  in 
every  direction  from  the  centre  as  the  limit  of  a  presidio  pueblo. 
In  October,  1776,  the  Mission  of  Dolores,  was  founded.  It  has 
already  been  shown  that  the  secularization  of  each  mission  was 
contemplated  from  its  foundation,  and  that  it  was  to  be 
[195]  also  converted  *into  a  pueblo.  This  did  not  leave  quite 
space  enough  to  the  presidio  of  San  Francisco  for  a  four- 
league  pueblo.  .  It  is  reasonable  to  believe  that  a  line  was  early 
established  between  the  presidio  and  the  mission,  and  the  same 
seems  to  have  been  substantially  adopted  by  M.  G.  Vallejo,  in 
1834,  when  he  established  the  line  of  the  pueblo  of  San  Fran- 
cisco, as  will  be  seen  by  reference  to  the  pueblo  documents  on 
file  in  the  United  States  Land  Commission,  and  now  deposited 
in  the  United  States  Surveyor- General's  office. 

The  place  called  purUa  Yerba  Buena,  upon  which  the  city 
of  San  Francisco  now  principally  stands,  has  been  given  an 
undue  importance  in  the  controversy.  It  seems  never  to  have 
been  a  pueblo,  separately  from  the  presidio.  It  is  within  the 
limits  of  the  four  leagues,  pertaining  to  the  pueblo  of  the  pre- 
sidio. Neither  are  the  rights  of  that  pueblo  in  any  way  affected 
by  the  fact  that  most  of  the  population  removed  from  the  pre- 
sidio post  to  the  Terba  Buena  after  1835.  It  was  part  of  the 
same  pueblo  politically  and  in  a  jurisdictional  point  of  view, 
being  within  its  original  limits. 

The  presidio  always  had  a  considerable  population,  from  the 
date  of  its  foundation  until  long  after  the  Mexican  revolution. 
In  1802,  Humboldt  reported  the  population  to  be  nearly  four 
hundred.     ( Vide  Senate  Doc,  and  Jones'  Report.) 

It  is  strongly  urged,  in  the  brief  of  the  appellants,  that  pueb- 
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los  had  no  right  to  sell  or  grant  their  common  or  municipal 
lands.  It  will  appear  from  the  foregoing  quotations  from  the 
laws  of  the  Indies,  that  they  had  a  right  to  dispose  of  certain 
lands  within  the  pueblo  limits,  to  defray  municipal  expenses. 
The  Spanish  regulations  devoted  the  property  to  that  purpose. 

It  is  also  to  be  observed  that  the  decrees  of  the  Cortes  of 
1813,  directs  the  pueblo  Is^ds,  or  at  least  a  portion  of  them,  to 
be  granted  and  converted  to  private  ownersnip. 

The  Departmental  Assembly  of  California,  by  a  decree  of 
September,  1836,  authorized  the  ayuntamiento  of  the  pueblo  of 
San  Francisco  to  grant  lots,  not  exceeding  one  hundred  varas. 
It  is  to  be  observed  that  this  decree  is  directed  to  the  alcalde  of 
San  Francisco,  not  of  the  pueblo  of  Yerba  Buena,  and  is  an 
authority  in  the  place  of  part  of  the  pueblo  of  San  Francisco, 
named  Yerba  Buena.  It  is  a  legislative  declaration  that  the 
pueblo  had  propios,  (municipal  lands,)  and  drbUrioB. 

This  decree  was  a  regulation  of  the  affairs  of  a  public  corpora- 
tion, as  they  may  be  regulated  by  legislation,  both  in  England 
and  in  this  country.     The  decree  is  as  follows: 

"  The  most  Excellent,  T.  Dep.,  in  Sessions  the  22  September, 
approved  that  the  Ayunt'o  of  the  pueblo  may  grant  lots,  which 
do  not  exceed  100  varas,  for  the  building  of  houses  in  the 
place  *named  Yerba  Buena,  at  the  distance  of  200  varas  [196 1 
from  the  shore  of  the  sea,  paying  to  that  Ayunt'o  the  fees 
which  may  be  designated  to  him,  as  pertaining  to  the  propios 
and  arbilrios,  and  being  subject  to  observe  the  order  for  forming 
the  town,  in  lines,  in  accordance  with  the  ordinances  regulQ.ting 
the  police,  which  I  communicate  to  you,  that  you  may  make  it 
known  to  the  inhabitants  of  that  pueblo,  in  order  that  they  may 
not  apply  with  their  memorials  to  this  political  government,  as 
it  is  one  of  the  favors  which  the  Ay'to  can  grant. 

**  Jose  Castro, 

"Monterey,  Oct.  26,  1835. 

•*  Directed  to  Sefior  Alcalde  de  San  Francisco  de  Asis  " 

It  is  a  mistake  to  say  that  the  confirmation  to  the  city  of  San 
Francisco,  by  the  Land  Commissioners,  does  not  proceed  on  the 
ground  of  a  grant.  The  whole  legal  effect  of  the  act  of  Con- 
gress of  3d  of  March,  1851,  was,  as  a  matter  of  evidence,  to 
create  a  presumption  of  grant  to  a  town  of  all  the  vacant  lands 
within  its  limits,  as  recognized  or  established  on  the  7th  of 
July,  1846,  to  such  towns  as  were  settled  previous  to  that  time. 

The  act  declares,  that  "  the  fact  of  the  existence  of  the  said 
city,  town,  or  village,  on  the  said  7th  of  July,  1846,  being  duly 
proved,  shall  be  prima  facie  evidence  of  a  grant  to  such  cor- 
poration, or  to  the  individual  under  whom  the  said  lot-holders 
claim;  and  where  any  city,  town,  or  village,  shall  be  in  exist- 
ence at  the  time  of  passing  this  act,  the  claim  for  the  land 
embraced  within  the  limits  of  the  same,  may  be  made  by  the 
corporate  authority  of  the  said  city,  town  or  village." 

The  majority  of  the  commission  decided  that  the  evidence  of 
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a  grant  was  sufficient,  under  the  act,  to  authorize  the  presump- 
tion of  one,  according  to  the  Vallejo  line.  The  opinion  con- 
cludes as  follows :  *' These  conclusions  bring  the  case,  in  our 
opinion,  clearly  within  the  operation  of  the  presumption  raised 
in  favor  of  a  grant  to  the  town  by  the  fourteenth  section  of  the 
Act  of  3d  of  March,  1851,  and  entitle  the  petitioner  to  a  con- 
firmation to  the  land  contained  vnthin  the  boundaries  described 
in  the  document  above  mentioned." — [The  Zamarano  Docu- 
ment.] 

Parties  who  contest  a  grant,  by  competent  authority,  within 
the  city  limits  after  this  confirmation,  which  is  now  made  final, 
the  appeal  having  deen  dismissed  by  authority  of  the  govern- 
ment, must  rely  on  a  sufficient  title  issued  by  competent  author- 
ities previous  to  the  7th  of  July,  1846. 

If  the  proper  officer  has  granted,  within  the  acknowledged 
Jimits,  his  grant  is  prima  fade  valid,  and  conveying  lands  winch 
he  had  a  right  to  grant. 

Whether  the  propios  of  a  pueblo  could  be  sold  or  not,  at 

forced  sale,  under  the  Mexican  law,  the  act  of  Congress  of  1851, 

creates  a  new  tenure,  and  operates  a  confirmation  in  fee 

[197]    to  the  city.     *And  especially  after  the  adoption  of  the 

common  law  in  1850«  the  municipal  and  common  lands  of 

pasturage  were  liable  to  execution-sale. 

It  is  urged  that  the  city  had  no  title  to  the  property  sold  un- 
der the  judgment,  and  that,  therefore,  the  sheriff's  deed  i^  not 
sufficient  to  authorize  a  recovery  in  ejectment.  If  the  confirmar 
tion  of  the  United  States  Commissioners  is  to  be  regarded  as  of 
any  value,  it  establishes  the  fact  that  the  city  had  a  title  on 
the  7th  of  July,  1846.  The  decision  is  based  entirely  on  that 
ground.  But  if  it  were  otherwise,  and  the  Act  of  Congress  of 
1851  is  to  bo  treated  as  a  grant  or  release  of  the  interest  of  the 
United  States  to  the  city  of  San  Francisco,  there  was  title  in  the 
city,  either  legal  or  equitable,  at  the  date  of  the  execution-sale. 
September,  1851,  after  the  date  of  the  Act  of  Congress,  which 
was  the  3d  of  March,  of  the  same  year.  The  property  was  sold 
by  the  sheriff,  on  the  30th  of  January,  and  1st  and  2d  of  Febru- 
ary, 1852. 

After  the  adoption  of  the  common  law,  in  1850,  it  cannot  ad- 
mit of  reasonable  doubt  that  the  town-lots  of  the  city  held  for 
grant,  could  be  siezed  and  sold  on  execution  to  satisfy  judg- 
ments against  the  city. 

It  must  also  be  borne  in  mind,  that  in  1851,  the  Legislature 
expressly  authorized  the  city  authorities  of  San  Francisco  to 
alienate  the  lands  and  vacant  lots  belonging  to  the  city. 

It  must  be  apparent  that  the  Act  of  Congress  of  the  3d  of 
jMarch,  1851,  would  inure  to  the  benefit  of  alcalde  grants  made 
by  the  proper  authorities,  subsequent  to  the  7th  of  July,  1856. 
These  grants  were  sales;  and  it  is  well  settled  in  the  civil 
law  in  force  in  California,  until  the  adoption  of  the  common 
law  by  the  Legislature  of  1850,  that  a  subsequently  acquired 
title  will  inure  to  the  benefit  of  the  prior  vendees  of  the  city. 
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"  Although  the  sale  of  another's  property  be  null,  yet  the  sub- 
sequent acquisition  of  the  title  by  the  vendor  vests  it  at  once  in 
the  vendee,  who  cannot  afterwards  sue  for  a  rescission  of  the 
sale."  (2  Hen.  La.  Dig.,  p.  1380;  12  Mart.  187;  Id.  649;  5 
Mart.  N.  S.  247;  9  L.  A.  99;  12  Id.  170;  5  La.  An.  532.) 

There  does  not  seem  to  be  £^ny  ground  for  doubting  that  the 
Pueblo  of  San  Francisco  had  pueblo  lands  previous  to  the  7th 
July,  1846,  which  the  ayuntiamento  at  one  time,  and  the  alcal- 
des at  another,  might  grant.  At  the  time  of  the  change  of  gov- 
ernment, the  alcaldes  had  the  power  to  grant  fifty-vara  lots 
within  the  pueblo.  In  respect  of  the  municipal  laws  so  granted, 
the  alcalde  acted  as  the  officer  of  the  corporation  upon  whom 
authority  for  that  purpose  had  been  conferred  by  the  govern- 
ment and  Departmental  Assembly.  It  is  a  misnomer  to  call 
these  titles  American  alcalde  grants.  They  were  the  grants  of 
the  pueblo  of  its  own  property,  which  it  had  a  right  to 
transfer,  by  virtue  *of  the  municipal  law,  which  was  con-  [198] 
iinued  in  force  by  the  new  sovereign,  until  1850.  As  to 
all  grants  made  by  the  alcaldes,  it  must  be  presumed  that  they 
were  of  municipal  lands  which  these  officers  had  a  right  to  grant, 
until  the  contrary  is  shown. 

It  is  urged  that  the  fees  of  the  ungranted  lots  vdthin  the 
city  remained  in  the  Mexican  government,  because  the  munic- 
ipal and  common  lands  were  never  actually  assigned  to  the 
pueblo  by  a  survey  or  judicial  possession  made  by  competent 
officers. 

The  practical  force  of  this  argument  is  not  perceived.  It  is 
perhaps  true  that  the  Governors  might  grant  within  the  pueblo, 
until  the  measurement  was  had;  but  under  the  Spanish  and 
Mexican  law,  the  right  of  the  pueblo  to  have  the  municipal  and 
common  lands  assigned,  was  an  acknowledged  equity.  The 
United  States  succeeded  to  the  fee  charged  with  this  equity,  and 
are  bound  to  respect  it  by  the  treaty  with  Mexico. 

The  Act  of  Congress  of  1851,  removes  all  difficulty  about  the 
boundary,  by  acknowledging  this  right;  and  by  releasing  to  the 
present  city  all  lands  vacant  and  ungi'anted  on  the  7th  of  July, 
1846,  removed  all  difficulties  on  the  subject.  Under  the  de- 
cisions of  the  Supreme  Court  of  the  United  States,  this  release 
was  equivalent  to  a  legislative  grant,  upon  which  ejectment  can 
be  maintained,  as  well  as  upon^he  patent,  which  is  only  a  min- 
isterial act,  while  the  other  is  the  direct  act  of  the  sovereign, 
through  the  legislative  department.  See  Grignon  ei  al.  v.  A^tor 
et  aL,  2  Howard,  319,  in  which  the  Supreme  Court  of  the  United 
States  held,  that  '*a  title  to  land  becomes  a  legal  title  when  a 
claim  is  confirmed  by  Congress.  Such  confirmation  is  a  higher 
evidence  of  title  than  a  patent,  because  it  is  a  direct  grant  of  the 
fee,  which  had  previously  been  in  the  United  States." 

I  have  thus  attempted  to  show  the  right  of  the  pueblo  of  San 
Francisco  to  municipal  lands,  and  that,  whether  the  fee  of  the 
same,  under  either  Spanish  or  Mexican  regime,  remained  in  the 
supreme  government  or  passed  to  the  pueblo,  the  Act  of  Con- 
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gress  of  1851  operated  a  conveyance  of  such  lands  to  the  city  of 
San  Francisco.  I  have  attempted  to  demonstrate  that  grants 
made  after  1846,  by  American  alcaldes,  as  they  are  called  by  the 
learned  counsel,  were  not  void;  that  the  municipal  laws  re- 
mained in  force  during  the  occupation  of  the  country  by  Ameri- 
can troops,  and  that  the  act  of  disposing  of  the  private  property 
of  a  municipal  corporation  was  not  political. 

It  is  contended,  however,  that  the  decision  in  Woodroorth  v. 
FuUon  was  sustained  by  this  Court,  in  the  subsequent  cases  of 
Clarkson  and  Vanderdyce  v.  Hanks,  3  Cal.  47,  and  Leese  and 
Vallejo  V.  Clark,  3  Cal.  17.  In  the  first  case  the  question  under 
discussion  was  neither  raised  nor  argued.  In  the  second,  the 
right  of  the  pueblo  to  lands  within  her  territorial  limits  was  not 
relied  on,  but  the  case  went  off  on  the  point  that,  conceding  the 
power  of  the  Governor  to  grant  within  the  pueblo  limits, 
[199]  the  grant  in  question  *only  conveyed  an  inchoate  title, 
which  was  insufficiet  to  sustain  an  action  of  ejectment. 

But  the  fact  is  directly  the  contrary.  In  spite  of  this  deci- 
sion, men  maintained  their  rights  by  force  of  arms;  and  alcalde 
grants,  whether  made  before  or  after  the  occupation  of  the  coun- 
try by  Americans,  were  regarded  as  good  titles  to  the  land  they 
purported  to  convey. 

Ab  a  specimen  of  the  reasoning  upon  the  opinion  of  Cohaa  v. 
Eaisin,  it  is  only  necessary  to  transcribe  the  following  passage 
from  the  appellant's  brief: 

*'The  opinion  commences,"  says  the  learned  cpunsel,  "with 
the  following  quotation  from  the  Spanish  law,  *  Our  will  and 
pleasure  is,  that  cities,  towns,  and  villages  shall  retain  their 
rights  and  revenues,  and  municipal  lands,  (propios,)  and  that  no 
grants  be  made  of  them,  and  we  command  that  all  grants  of  the 
same,  or  any  part  thereof;  which  we  make  to  any  person,  be  of 
no  value  whatever.' 

**  I  would,  in  all  serioushess,  ask,  what  support  for  the  doc- 
trine sought  to  be  sustained,  can  be  derived  from  this  law  ?  In 
order  to  be  of  any  avail  to  the  opinion,  the  reasoning  must  be 
this:  It  is  the  will  and  pleasure  of  the  King,  that  cities,  towns, 
and  villages  shall  retam  their  rights,  revenues,  and  municipal 
lands,  therefore  they  have  a  right  to  part  with  them;  but,  says 
the  King,  it  is  our  will  and  pleasure  that  no  grants  be  made  of 
such  lands,  therefore  a  grant  of  such  lands  by  an  American  al- 
calde is  good.  Again,  says  the  King,  we  command  that  all 
grants  of  the  same,  or  any  part  thereof,  which  we  may  make  to 
any  person,  be  of  no  value  whatever— consequently,  says  the 
opinion,  because  grants  by  the  King  are  void,  grants  by  an 
American  alcalde  are  valid.  I  might  proceed  with  the  rest  of 
the  paragraph,  in  the  same  way,  showing  an  unmeaning  cita- 
tion of  authorities,  upon  points  which  were  never  doubted  or 
disputed,  or  false  deductions  from  such  authorities,  if  they  can 
be  considered  as  having  any  applicability  at  all." 

Now,  on  examination  of  the  decision  of  Cohas  v.  Raisin,  3     * 
Cal.  443,  it  will  be  observed  that  this  quotation  was  only  intro* 
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duced  for  the  purpose  of  showing  that  towns  and  cities  might 
own  municipal  lands,  and  that  their  right  to  the  same  was  so 
completely  vested;  that  even  the  sovereign  could  not  dispose  of 
them;  and  the  inference  from  this,  if  any  is  to  be  drawn,  is  that 
the  prime  right  of  disposition  of  such  property  was  in  the  mu- 
nicipal authorities,  and  not  in  the  sovereign  power  of  the  State. 

The  main  difficulty  of  the  counsel  seems  to  rest  upon  the  sup- 
posed fact  that  American  alcaldes  could  not  grant  the  lands  of 
the  pueblo.  This  case  does  hot  involve  the  question;  the  plaint- 
iff does  not  claim  by  virtue  of  an  alcalde  grant,  but  through  a 
judicial  sale,  made  after  the  passage  of  the  Act  of  Con- 
gress. *Were  it  otherwise,  we  have  attempted  to  demon-  [200] 
strate  that  these  grants  are  valid. 

This  new-born  zeal  to  defend  the  old  Califomians  against  the 
usurpations  of  their  American  conquerors,  is  commendable,  in 
the  highest  degree;  but,  like  most  after-thoughts,  it  comes  too 
late.  Disguise  it  as  you  will,  when  stripped  and  exposed,  it  is 
only  a  ruse  to  take  from  the  early  immigrant  the  products  and 
acquisitions  of  his  labor,  for  the  benefit  of  those  who  came  to 
the  State  at  a  more  recent  period,  or  to  compel  the  industrious 
and  fortunate  to  share  with  the  idle  and  improvident.  In  fact, 
it  goes  beyond  this,  to  the  extent  of  holding  that  those  who 
came  here  before  the  year  1849,  and  particularly  the  original 
inhabitants,  are  disqualified  from  holding  land  altogether. 

In  speakmg  of  the  case  of  Woodioorth  v.  Fulton,  and  Cohas  v. 
Baiainy  the  counsel  remarks,  that:  '*  The  former  case,  it  is  true, 
encountered,  at  first,  a  violent,  bitter,  and  unscrupulous  hostil- 
ity; but  that  has  passed  away,  and  'the  sober,  second  thought 
of  the  people'  bias  reversed  the  respective  positions  which 
Woodioorth  v.  Fulton,  and  Gohaa  v.  Baisin,  at  first  occupied." 

I,  at  least,  have  seen  no  symptoms  of  a  change  from  the  day 
that  that  opinion  was  announced,  and  if  I  were  in  the  habit  of 
being  governed  by  popular  clamor,  instead  of  what  I  believe  to 
be  principles  of  law,  I  would  cheerfully  abide  the  voice  of  the 
people  on  this  question,  so  fully  am  I  satisfied  that  there  is  a 
sufficient  sense  of  justice  and  honesty  in  the  masses  to  repudiate 
so  gross  an  outrage  upon  private  rights,  as  would  be  the  case  if 
Woodioorth  v.  FuUon  should  be  again  declared  the  law  of  the 
land.  That  opinion  created  consternation  and  alarm;  it  unset- 
tled the  laws  of  property,  despoiled  men  of  their  possessions, 
and  introduced  into  a  peaceful  community  disgraceful  scenes  of 
riot  and  bloodshed,  calling  down  upon  its  authors  the  anathe- 
mas of  the  whole  people.  The  decision  of  Cohaa  v.  Baisin  was 
an  olive  branch  of  peace;  it  restored  confidence  in  landed  prop- 
erty, gave  security  to  business  operations,  and  quieted  the  an- 
gry passions  of  those  who  imagined,  not  without  cause,  that 
they  had  been  improperly  stripped  of  their  property. 

The  question  now  remains  to  be  determined,  whether,  admit- 
ting the  case  of  Woodworth  v.  Fulton  was  law,  this  Court  should 
adopt  it,  and  abandon  the  case  of  Gohas  v.  Baisin, 

As  has  been  previously  remarked,  Courts  are  not  justtted  in 
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overruling  their  former  decisions,  and  unsettling  established 
principles,  simply  because  error  may  have  intervened.  A  wise 
and  prudent  Judge  will  always  examine  the  consequences  which 
must  result  from  the  change,  and  the  effect  it  will  have  upon 
the  community,  and  unless  Sie  inconveniences  arising  from  the 
error  greatly  outweigh  the  advantages  which  would  result  from 
an  adherence  to  the  rule,  the  decision  will   be  permitted  to 

stand. 
[201]  *I  have  stated  what  is  a  part  of  the  history  of  this  State, 
that  the  decision  of  Woodworth  v.  Fulton,  was  never  ac- 
quiesced in  either  by  the  bar  or  the  public;  that  it  was  subse- 
quently overruled,  and  that,  since  that  time,  the  case  of  Cohasi 
V.  Raisin  has  often  been  affirmed  by  this  Court.  (See  Leonard 
v.  Darlington,  6  Cal.  123,  and  Dewey  v.  Lambier,  7  Cal.  347.) 
The  whole  community  has  acted  upon  the  faith  of  the  decisions, 
and  it  has  probably  never  entered  the  brain  of  any  sane  man, 
except,  perhaps,  that  of  the  appellant,  that  the  rule  thus  firmly 
established  would  be  overturned. 

The  practical  consequences  of  such  a  change  would  be,  con- 
ceding the  appellant's  position,  that  no  title  has  passed  out  of 
the  city  since  its  occupation  by  American  troops,  and  that  every 
title  made  since  that  time  is  void.  That  when  the  city  acquires 
the  title  to  said  lands,  she  may  dispose  of  them  for  her  own  bene- 
fit, leaving  those  who  have  bought  and  improved  in  good  faith 
without  remedy.  It  goes  further;  if  the  city  has  any  title  by 
virtue  of  the  act  of  Congress,  and  can  by  her  charter  make  a 
voluntary  disposition  of  her  lands,  then  all  such  lands  are  re- 
linquished by  virtue  of  the  so-called  **  Van  Ness  ordinance,"  to 
those  in  actual  possession,  without  regard  to  rights  of  third 
parties. 

The  consequences  of  such  a  rule  would  be  to  destroy  every 
title  in  the  city,  with  the  exception  of  the  few  that  were  made 
anterior  to  1846,  and  to  drive  the  present  owners  to  seek  relief 
from  the  city  authorities.  And  for  whose  benefit,  let  it  be  asked, 
is  this  Court  requested  to  perpetuate  so  foul  a  wrong?  For  the 
benefit  of  those,  for  the  most  part,  who  set  up  no  right  to  the 
land,  except  so  far  as  may  be  derived  through  the  divine  right 
of  squatting,  or  appropriating  their  neighbor's  property! 

A  brief  reiference  to  the  history  of  the  country,  will  serve  to 
explain  the  pretended  equities  of  those  who  are  so  loud  in  their 
denunciations  of  the  decision  in  Cohas  v.  Baisin,  In  1848-'49, 
the  immigration  which  was  drawn  to  California  was  composed, 
principally,  of  those  who  were  anxious  to  better  their  fortunes 
by  labor  in  the  mines.  Land  was  of  little  or  no  value,  and 
passed,  by  the  mere  delivery  of  possession.  Soon,  the  wants  and 
necessities  of  trade  began  to  require  fixed  places  of  business. 
San  Francisco,  at  that  time  the  commercial  metropolis  of  the 
State,  was  supposed  to  be  the  owner  of  certain  municipal  lands. 
This  was  the  opinion  of  its  oldest  inhabitants.  The  right  to  dis- 
pose of  these  lands  was  supposed  to  be  vested  in  its  municipal 
officer^.     This  right  was  conceded  and  recognized  by  common 
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consent.  Access  to  the  laws  regulating  the  subject,  was  at  that 
time  impossible,  but  relying  upon  the  traditions  of  its  oldest  in- 
habitants, the  people  elected  officers,  who  undertook  to  dispose 
of  the  public  property,  for  the  common  benefit.  The  land  was 
laid  out  into  lots,  which  were  disposed  of  at  public  and  private 
sale.  These  sales  were  confirmed  by  the  old  municipal 
govem-*ment,  and  their  validity  has  never  been  ques-  [202] 
tioned  by  the  city  of  San  Francisco  since  it  was  incorpo- 
rated by  the  Legislature.  On  the  other  hand,  for  a  period  of 
nearly  seven  years,  she  has  not  only  slept  on  her  rights,  but  by 
various  acts  has  indirectly  recognized  those  sales,  and  though 
it  may  be  admitted  that  a  portion  of  the  proceeds  was  improvi- 
dently  squandered,  yet  by  far  the  greatest  part  went  into  the 
general  fund,  and  was  spent  in  maintaining  hospitals,  police, 
the  improvements  of  streets,  and  for  various  other  municipal 
purposes.  Under  this  system,  the  people  of  San  Francisco 
ministered  to  the  wants  of  the  sick  and  needy  immigrant,  who 
was  cast  upon  their  shores;  they  maintained  the  law,  preserved 
peace,  protected  life  and  property,  and  laid  the  substantial 
foundations  of  a  great  city,  which  is  yet  destined  to  rival  the 
marts  of  the  old  world.  Are  those  who  thus  purchased  in  good 
faith,  and  for  a  valuable  consideration,  to  be  denied  their  prop- 
erty, because  some  one  with  full  knowledge  of  all  the  facta 
may  choose  to  settle  upon  it,  and  deny  the  authority  of  an 
American  alcalde  to  grant  the  same  ? 

The  city  of  Sacramento  is  another  fit  illustration  of  this  doc- 
trine. Sutter's  grant  was  known  both  in  the  United  States  and 
Europe  before  the  discovery  of  gold.  The  immigration  of  1849 
found  him  in  the  possession  of  the  land  on  which  the  city  of 
Sacramento  now  stands,  claiming  the  same  by  title  from  the 
Mexican  government.  Notwithstanding  this,  they  suddenly 
ascertain  that  the  Mexican  g:ovemm6nt  had  no  right  to  grant  so 
large  a  tract  of  land,  and  if  it  had,  that  New  Helvetia  is  nol 
within  its  limits,  and,  therefore,  they  set  themselves  to  work  to 
dispossess  him,  and  claim  to  be  bona  fide  settlers  on  the  public 
lands.  If  Sutter  or  his  grantees  should  recover,  after  years  of 
litigation,  they  claim  the  value  of  the  improvements  which  they 
pretend  to  have  put  upon  the  land  vwthout  notice,  when  the 
knowledge  of  his  claim  was  a  part  of  the  histoiy  of  the  country. 

Those  who  have  settled  in  good  faith  upon  lands,  believing 
them  to  belong  to  the  United  States,  without  notice  of  an  ad-  - 
verse  title,  ought  to  be  protected;  in  fact,  are  protected  by  the 
rules  of  law  and  equity.  Such  men  are  entitled  to  the  sympathy 
of  the  community,  and  the  consideration  of  the  Courts.  But 
those  who,  knowing  a  party's  title  and  possession,  attempt  to 
determine  its  validity  for  themselves,  and  enter  without  regard 
to  other's  right,  are  entitled  to  no  consideration  whatever.  It  is 
a  misnomer  to  call  them  settlers. 

Judgment  affirmed. 

Tebbt,  J. — ^I  concur  in  the  judgment  of  affirmance  in  this 
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case,  for  the  reason  that  the  principles  involved  in  the  case  of 
Cohan  V.  Raisin,  have  been  the  rule  of  decision  in  this  State  for 
four  years:  that  large  investments  have  been  made,  and  valua- 
able  interests  acquired  upon  the  faith  of  that  decision,  and 
[203]  '  the  *  effect  of  overruling  it  at  this  time  would  be  to  un- 
settle the  title  to  a  large  portion  of  the  most  valuable 
real  property  in  the  State,  and  thus  open  the  door  to  endless  dis- 
putes and  litigation.  I  think,  therefore,  that  the  opinion  in 
that  case  should  be  regarded  as  a  £nal  settlement  of  the  ques- 
tions passed  upon. 

It  is  urged  by  appellant  that  the  same  reasons  existed  for  ap- 
plying the  rule  of  stare  decisis  to  the  case  of  Woodioorth  v.  FuUon, 
which  was  overruled  by  Cohas  v.  Raisin,  and  that  inasmuch  as 
this  Court  has,  in  that  and  some  other  instances,  departed  from 
the  rule,  we  should  now  proceed  to  determine  the  questions 
raised  by  the  record  in  this  case,  as  though  they  were  presented 
for  the  first  time. 

To  this  proposition  I  cannot  assent.  I  think  in  all  cases  of 
this  nature,  involving  questions  aflTecting  the  title  to  real  estate, 
it  is  better  that  a  uniform  rule  of  decision  should  be  established 
and  adhered  to;  that  the  law  of  property  should  not  be  made 
to  vary  so  as  to  conform  to  the  individual  opinions  of  each  suc- 
ceeding Judge  or  Court,  nor  the  tenure  of  lands  to  depend 
upon  the  result  of  popular  elections.  Whatever  views  I  may 
entertain  as  to  the  correctness  of  the  conflicting  opinions  in 
Woodworth  v.  Fulton,  and  Cohas  v.  Raisin,  considerations  of 
public  policy  and  justice,  as  well  as  regard  for  individual  rights 
acquired  under  the  law  as  announced  by  the  highest  judicial 
tribunal,  imperatively  demand  of  us  a  strict  adherence  to  the 
doctrines  of  the  latter  case. 

Burnett,  J. — I  concur  in  affirming  the  judgment  of  the  Court 
below  on  two  grounds:  First,  That  the  title  to  the  property  in 
question,. vested  in  the  city  of  San  Francisco  by  virtue  of  the 
act  of  Congress.  Second,  That  the  title  of  the  city  passed  to 
the  purchaser  under  the  sheriff's  sale. 

Neither  of  these  grounds  are  discussed  by  the  learned  counsel 
of  defendant.  And  as  to  the  questions  decided  in  the  two  cases 
of  Woodworth  v.  FuUon,  and  Cohas  v.  Raisin,  they  are  not  nec- 
essarily involved  in  this  case,  and  I  express  no  opinion  in  respect 
to  them. 
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SELIGliIAN  ST  AL.  V.  EALEMAK  kt  al. 

*  Fbahs,  of  Pubceasxb  V1TUTE8  Salb.~ Where  a  penon,  clearly  iii8olTeiit» 
purchaseB  goods  from  anothe>  on  credit,  and  conceals  the  fact  of  his  in- 
solvency from  the  Tendor,  he  is  gnilty  of  such  fraud  as  vitiates  the  sale. 

Idrv. — BxHmzxs. — A  party  "wishing  to  avoid  snch  sale,  on  the  ground  of 
frstid,  has  no  light  to  sue  upon  the  contract  at  the  same  time.  The  latter 
suit  may  be  pleaded  in  bar  to  the  former. 

Appeal  trom  the  Superior  Court  of  the  City  of  San  Francisco. 

The  facts  of  this  -case  are  sufficiently  43tated  in  the  opinion  of 
the  Court,  with  the  exception  of  the  third  instruction  given  to 
the  jury,  under  the  exception  of  plaintiff's  counsel,  ^ich  was 
as  follovrs: 

''The  circumstance  of  Ealkman  &  Co/s  insolvency,  eyen  if 
they  knew  their  situation  at  the  time  of  ihe  purchases,  would 
not,  of  itself,  show  that  the  purchases  were  fraudulent;  for  a 
party  doing  a  large  business,  although  the  balance  is  against 
him,  may  honestly  believe  he  can,  in  the  course  of  trade,  ovei> 
come  his  embarrassment;  and  while  reyealing  his  pecuniary 
situation  would  certainly  be  ruinous,  his  silence  in  regard  to  it» 
may,  possibly,  be  as  consistent  with  honesty,  as  it  is  always 
with  prudence.  This  fact  of  insolvency,  ^erefore,  without 
other  facts  and  circumstances,  tending  to  idiow  an  intention,  at 
the  time  these  goods  were  bought,  not  to  pay  for  them,  is  not 
necessarily  a  fraud." 

1.  Ovemiled.  Bell  ▼.  ElUs,  88  Oal,  6S6;  Khpetutein  ▼.  Mukaky,  4  N«b.  800. 
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[208  J      *  Judgment  for  defendants.     Plaintiiflfs  moved  for  a  new 
trial,  which  being  denied,  they  appealed. 

WiUiarm,  Sliafter  db  Park,  for  Appellants. 

That  wherever  a  merchant,  or  other  person,  insolvent,  and 
knowing,  or  having  every  means  of  knowing  himself  to  be  so, 
purchases  goods  upon  credit,  without  any  reasonable  expecta- 
tion that  he  will  be  able  to  pay  for  them,  he  is  guilty  of  such 
fraud  against  his  vendor  as  invalidates  the  sale  to  him. 

In  the  Earl  of  Bristol  v.  WUsmore  et  al.,  S  Eng.  O.  Law,  146- 
the  Court  say:  "If  the  vendee  (Miller)  contracted  for  and  ob, 
tained  possession  of  the  property  (sheep)  in  question,  with  a 
preconceived  design  of  not  paying  for  them,  that  would  be  such 
a  fraud  as  would  vitiate  the  sale,  and,  according  to  the  cases 
cited,  would  prevent  the  property  from  passing  to  him."  (6 
T.  R.,  565;  3  Camp.  352,  370;  2  Bus.  on  crimes,  1,392;  7 
Taun.  59.^ 

The  onlv  evidence  of  fraud  in  the  principle  case  was,  the 
vendee  making  payment  by  a  check  upon  his  bankers,  with 
assurance  that  it  "  was  as  good  as  money,"  when  his  account 
had  been  overdrawn  for  some  months,  and  having  confessed  a 
judgment  on  the  day  of  purchase,  to  another  upon  execution 
issuing  upon  which  the  property  was  seized. 

In  lerguson  et  at.  v.  Carrington,  17  E.  C.  L.,  330,  "Lord 
Tendebden,  C.  J.,  was  qf  opinion,  that  if  the  defendant  had 
obtained  the  goods,  with  a  preconceived  design  of  not  paying 
for  them,  no  propertv  passed  to  him  by  the  contract  of  sale." 
"The  evidence  of  this  intent  was*  that  the  goods  had  been 
bought  upon  credit,  and  that  immediately  after  receiving  the 
goods,  the  defendant  sold  them  at  reduced  prices  to  other  per- 
sons," and  this  evidence  seems  by  the  Court  to  have  been  con- 
sidered sufficient. 

Irving  et  al  v.  Motley  et  al,,  20  E.  C.  L.,  233,  Tindal,  C.  J., 
puts  the  principle  fully,  that  an  intention  not  to  pay  for  goods 
purchased  at  the  time  of  purchase,  renders  the  sale  fraudulent^ 
and,  in  Connection  therewith,  states  what  evidence  is  competent 
to  establish  such  intention. 

**  Forced  sales,  at  a  considerable  discount,  to  raise  money  for 
the  wants  and  embarrassments  of  the  vendees,  and  that  such 
sales  were  such  as  '  none  but  persons  in  embarrassment  would 
have  consented  to.'  The  existence  of  pressing  embarrassments, 
and  the  bills  they  had  to  renew,  it  is  not  too  much  to  say,  they 
went  to  market  with  the  certainty,  or  greai  probability,  that  the 
goods  purchased  (wools)  would  never  be  paid  for.  Evidence  ot 
other  similar  transactions  is  declared  to  be  proper  to  show  this 
intent,  and  the  doctrine  that  the  transaction  must  amount  to  the 
crime  of  procuring  goods  under  false  pretenses  is  denied." 

De  Wolf  V.  Babbeit,  4  Mas.  289,  Story,  J.,  it  was  held,  that  if 

delivery  of  goods  sold  was  procured  by  a  fraudulent  suppressicm 

of  the  vendee's  failure,   '*the  delivery  was  altogether 

[209]    *without  any  legal  validity,  and  that  the  vendor  had  a 

right  to  reclaim." 
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Lupin  V.  Mane,  2  Paige,  169,  Chancellor  Walworth  holds:  "If 
a  merchant  in  good  credit,  knowing  himself  insolvent,  and  con- 
cealing that  fact  from  his  vendor,  makes  the  purchase  of  goods, 
intending  then  never  to  pay  for  them,  or  for  the  purpose  of  plac- 
ing them  in  the  hands  of  an  assignee,  for  the  benefit  of  other 
creditors,  there  can  be  no  doubt  it  would  be  such  a  fraud  as 
would  vitiate  the  sale." 

Fleming  v.  Slocuni,  18  Johns.  403,  the  Court  holds,  that  at 
law,  a  Bwppressio  veri,  in  a  fact  material  to  the  contract,  invali- 
dates a  sale. 

FUmmmom  v.  Joslin,  21  Vt.,  the  Court  go  over  the  whole  law 
upon  this  subject,  and  hold  the  whole  race  of  vendees  to  the 
rule  of  common  honor  and  honesty,  and  upon  authority  fully 
denying  all  distinction  between  suggestio  falsi  and  suppressio 
veri,  hold,  that  the  pecuniary  solvency  of  a  vendee,  is  an  es- 
sential element  of  the  contract  of  sale,  and  that  when  ''one  is 
wholly  and  notoriously  desperate  in  regard  to  pecuniary  res- 
ponsibility, it  cannot  be  said  he  can  be  legally  justified  in  suf- 
fering himself  to  pass  for  a  man  of  substance,  although  he  him- 
self had  been  in  no  way  instrumental  in  bringing  about  the  de- 
lusion." 

The  third  charge  conflicts  with  the  authorities  above  cited.  It 
declares,  if  a  vendor  knows  himself^  to  be  insolvent  when  he 
makes  purchases,  this  does  not  authorize  the  juiy  to  find  the 
purchase  fraudulent. 

The  jury  are  not  told,  that  from  these  facts  they  would  be 
authorized  to  find  that  the  purchaser  did  not  intend  to  pay, 
however  hopeless  his  insolvency  might  be,  for  he  might  expect 
to  retrieve  his  fortunes.  Is  not  this  hope  of  retrieving,  and  the 
circumstances  upon  which  it  is  based,  a  matter  within  lus  pecu- 
liar knowledge,  and  for  him  to  prove  as  an  explanation,  or  re- 
butting of  the  plain  and  natural  inferences  resulting  in  suppos- 
ing that  he  did  not  intend  to  pay,  when  he  knew  he  could  not 

pay. 

Suppose  the  attachment  suit  was  for  the  same  property;  then 
it  is  insisted,  that  such  suit  cannot  affect  the  question  of  title  to 
the  property;  that  there  can  be  no  implied  ratification  of  a  fraud 
by  Uie  party  injured.  The  beneficence  of  the  law  would  be 
prompt  in  rejecting  6ttch  a  proposition.  Remedial  rules  of  law 
are  always  liberally  construed;  so,  different  remedial  proceed- 
ings will  be  regarded  only  as  cumulative  in  favor  of  the  right. 
That  which  is  most  potent  and  persuasive  Will  be  allowed  the 
fruits  of  success,  and  cannot  be  injuriously  aflfected  by  any  other 
unavailing  attempt  to  reach  the  same  result.  If  it  were  other- 
wise, then  the  greater  the  diligence  the  greater  would  be  the 
danger.  If  there  jnqs  fraud  in  the  purchase,  then  there  was  no 
sale,  and  the  plaintiff,  suing  as  upon  a  sale,  cannot  make  valid 
what  was  void. 

♦Besides,  the  law,  which  is  the  representative  of  rea-    [210] 
son,  vnll,  in  such  case,  assign,  as  the  cause  of  the  attach- 
ment suit,  the  ignorance  of  the  plaintiffs  as  to  the  fraud,  when 
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that  suit  was  commenced.  This  is  urged,  upon  the  hypothesis, 
that  this  Court  will  assume  the  two  actions  to  be  for  the  same 
cause. 

Sydney  V,  Smith,  for  Bespondents. 

Respondents  fully  admit  that  if  a  man  purchase  goods  with 
the  preconceived  idea  not  to  pay  for  them,  it  is  a  fraud  upon  the 
seller,  and  that  the  latter  has  a  right  to  rescind  the  sale  and  re- 
take his  goods. 

But  this  question  of  a  preconceived  idea,  or  in  other  words, 
of  the  intended  fraud,  is  one  solely  for  the  jury.  It  is  for  them 
to  say  whether  the  facts,  as  proved  in  the  case,  tend  to  show 
that  a  fraud  was  committed  or  intended.  It  is  not  within  the 
province  of  the  Court  to  tell  the  jury,  in  so  many  words,  as  is 
claimed  by  the  appellants.  **If  you  find  that  such  and  sach 
facts  are  true,  then  the  Court  charges  you  that  those  facts  con- 
stitute a  fraud,"  because  whether  the  facts  constitute  a  fraud  is 
the  very  question  for  the  jury.  In  a  case  of  legal  fraud,  such  a 
charge  might  be  correct,  but  it  never  can  be  so  in  the  case 
where  an  actual  fraud  is  claimed,  and  the  sole  ground  upon 
which  the  appellants  have  sought  to  recover  in  the  Coui-t  below, 
was  that  an  actual,  not  a  legal  fraud  had  been  perpetrated  on 
them. 

Mere  insolvency  alone  m  no  ground  for  rescinding  a  sale,  not 
even  if  the  pxurchaser  "knew  of  it."  He  never  is  under  the  ne- 
cessity of  revealing  the  condition  of  his  afEiedrs  to  the  seller. 
This  was  expressly  dedided  in  Mitchell  v.  Worden,  20  Bar.  253. 
In  that  case,  it  was  sought  to  rescind  the  sale  on  the  ground 
that  the  purchaser  had  by  fraud  procured  the  delivery  of  the 
articles  sold,  such  fraud  being  formed  in  the  fact  that  the  pur- 
chaser was  insolvent  when  he  purchased,  and  did  not  reveal  the 
fact  to  the  seller.  The  Court  says:  '*  Assuming  the  fact  to  be 
that  McCabe  was,  at  the  time  of  the  purchase  of  the  brandy,  in- 
solvent; that  his  circumstances  had  become  reduced  during  the 
period  he  was  buying  of  the  plaintifEs  from  time  to  time  on 
credit;  and  meeting  his  engagements  as  to  payments,  and  that 
ho  well  knew  his  insolvency  and  intentionally  concealed  it  from 
'  the  plaintiffs,  by  simply  withholding  his  knowledge  on  the  sub- 
ject without  otherwise  saying  or  doing  anything  to  mislead,  yet 
retained  the  possession  of  property,  and  was  pursuing  his  busi- 
ness as  theretofore;  he  was  not,  in  my  opinion,  guilty  of  fraud, 
entitling  the  plaintiffs  to  avoid  the  sale.  The  law  does  not,  in 
ordinary  cases,  impose  upon  a  purchaser  of  property,  the  duty 
to  disclose  to  the  seller,  at  or  before  the  sale,  me  state  of  his 
pecuniary  circumstances,  however  desperate  they  may  be,  or  be 
known  by  him  to  be."  "The  general  principle,  above  stated, 
that  the  purchaser  is  under  no  obligation  to  disclose  to 
[211]  *the  seller  his  insolvency,  although  known  to  him,  is,  I 
think,  equally  applicable,  notwithstanding  there  has  been 
a  long  course  of  dealing  between  the  parties,  in  the  course  of 
which  credit  has  been  given  to  the  purchaser,  and  he  has  punc- 
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tuallj  performed  his  engagements^  his  insolvency  havinff  aocraed 
during  those  dealings.  No  relation  of  trust  or  conSdence  is 
thereby  created  which  should  entitle  the  seller  to  expect  of  the 
purchaser,  or  require  of  him  as  a  legid  duty,  to  communicate  to 
the  seller  information  of  his  itbility  to  pay  all  his  debts,  while 
he  continues  his  business  and  the  management  of  his  affairs." 

In  Henshaw  y.  Bryant,  4  Scam.  97,  the  Court,  on  page  108, 
declaring  the  law,  as  it  is  admitted  by  respondents,  that  inten- 
tion not  to  pay  for  goods  would  avoid  the  sale,  yet  also  states 
the  law  to  be:  "That  while  a  man  is  reallv  struggling  against 
adversity,  with  an  honest  intent  to  retrieve  his  fortunes,  the  law 
will  not  declare  him  incapable  of  purchasing  goods  on  a  credit, 
although  he  does  not  disclose  to  his  vendor  Uie  extent  of  his 
embarrassments.  In  such  a  case,  there  is  wanting  that  essential 
ingredient  in  fraud,  a  design  not  to  pay.'' 

In  Cross  v.  Peters,  1  Qreenl.  876,  the  same  doctrine  was  de- 
clared: ''That  the  mere  insolvency  of  the  vendee,  and  the 
liability  of  the  goods  to  immediate  attachment  by  his  creditors, 
though  weU  known  to  liimself ,  and  not  revealed  to  the  vendor, 
will  not  be  sufficient  to  avoid  the  sale." 

There  is  not,  in  the  case  at  bar,  any — ^the  slightest— evidence 
that  any  fraud  or  misrepresentation  was  really  practiced  on  ap- 
pellants themselves;  and  even  admitting  that  Kalkman  &  Go. 
did  commit  frauds  on  others,  subsequent  to  the  purchase  from 
appellants,  the  jury,  by  their  verdict,  have  found  that  Kalkman 
&  Co.  never  intended  fraud  against  appellants,  and,  a&  a  conse- 
quence from  that,  that  when  they  bougnt  the  goods  from  appel- 
lants, that  they  did  really  intend  to  pay  for  them. 

The  question  then  arises,  was  there  any  «rror  in  the  'charge  of 
thejudge. 

He  told  them  distinctly  that  if  ihey  should  believe  that  Kalk- 
man &  Co.  bought  the  goods,  intending  never  to  pay  for  them, 
they  should  find  for  appellants.  He  left  to  them  dll  the  facts  of 
the  case;  told  them  that  the  evidence  to  prove  the  fraud  need 
not  be  positive,  that  it  might  be  inferred  from  circumstances, 
and  while  telling  them  that  the  acts  of  Kalkman  &  Co.  towards 
other  persons,  after  the  11th  of  March,  1856,  tending  to  show 
fraud  as  against  such  persQns,  should  be  received  and  considered 
with  great  caution,  yet  expressly  told  them,  that  if  they  could 
trace  back  those  acts,  and  should  beHeve  that  they  tended  to 
explain  the  intent  with  which  Kalkman  &  Co.  purchased  the 
goods  from  Seligman,  iJien  such  acts  were  applicable.  That  is, 
in  other  words,  the  Court  told  the  juiy  that  if  they  could 
find  that  A.  had  robbed  B. ,  it  did  not  nec-'^essarily  f oUow  [212] 
therefrom  that  A.  had  robbed  C;  in  making  up  their 
minds,  however,  as  to  whether  A.  had  robbed  C,  they  might 
take  into  consideration  the  fact  that  A.  had  robbed  B. 

In  reference  to  the  authorities  cited  by  appellants,  respond- 
ents assert  that  they  are  not  correctly  stated. 

The  Earl  of  Bristol  v.  WUlsmore,  was  a  motion  for  a  new  trial, 
which  was  granted  on  the  ground  that  the  preconceived  desigu 
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not  to  pay,  was  one  for  a  jury,  whereas  the  Court  at  nisi  prius 
had  itself  decided  it. 

In  the  next  case  cited  by  appellants,  (6  Tenn.  Reports,  565,) 
the  vendee  obtained  the  goods  by  a  check  on  his  bankers,  witii 
assurances  that  it  was  good,  whereas  his  account  had  been  over- 
drawn for  months.  The  case,  therefore,  is  not  a  parallel  one  with 
this,  as  there  was  not  only  a  ftdse  representation,  but  a  false 
token,  and  the  goods  were  purchased  on  the  faith  of  both. 

The  case  of  Ferguson  v.  Carrington,  also  cited  by  appellants, 
was  assumpsii  for  the  value  of  goods  sold,  not  trover  or  replevin, 
so  that  while  the  remarks  of  Tenterden  Were  law,  they  were  not 
called  for  by  the  case  at  all. 

Irving  v.  MoUey,  cited  by  appellants,  is  not  correctly  given  by 
appellants*  Tindal,  C.  J.,  does  not  point  out  what  is  sufficient 
evidence  of  intention  not  to  pay,  but  merely  states  the  evidence 
in  that  particular  case,  and  then  proceeds  to  say  that  whether, 
under  the  facts  developed,  ''  the  purchasers  went  to  market  with 
the  certainty  that  the  wools  would  never  be  paid  for,  was  left  to 
the  juiy/'  who  had  found  the  fraud,  and  the  remarks  of  Tpo^al 
were  on  motion  for  a  new  trial. 

FUzsimmons  v.  Johnson,  21  Vt.  129,  is  not  at  all  in  point.  It 
was  the  case  of  a  sale  of  goods  to  an  irresponsible  person,  on 
the  fraudulent  representations  of  a  third  person,  which  were 
known  by  purchaser^  at  the  time j  to  be  false.  In  trover,  for  the 
goods,  it  was  held  that  the  purchaser  was  bound  by  the  fraud- 
ulent representations  of  the  person  recommending  him.  In 
other  words,  that  he  was  a  party  to  an  express  fraud,  which 
avoided  the  sale. 

That  it  made  no  difference  whether  the  false  representation 
was  made  by  the  purchaser  himself  or  by  a  third  person,  with 
his  knowledge.  The  question,  in  either  case,  was,  whether  the 
goods  were  sold  and  delivered  on'  the  faith  of  the  fraudulent 
representation. 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court^-TERBT,  J,, 
concurring. 

The  defendants,  Kalkman  and  Meyor^  were  merchants,  doing 
business  in  San  Francisco  and  Sacramento  City,  under  the  firm 
name  of  P.  Kalkman  &  Co.  They  had  been  previously  in  the 
habit  of  purchasing  goods  on  credit  from  the  plaintiffs.  Be- 
tween the  1st  of  January  and  the  12th  of  March,  1856, 
[2l3]    defendants  '^'purchased  several  parcels  of  goods,  on  time,  ^ 

amounting  in  all  to  about  the  sum  of  eleven  thousand 
dollars.  On  the  14th  of  April,  1856,  the  defendant,  Meyer, 
commenced  a  suit  against  Kalkman  for  a  dissolution  of  part- 
nership, upon  the  ground  of  gross  misconduct  on  the  part  of 
Kalkman;  and  the  defendant,  Bell,  was  appointed  by  the  Court, 
with  the  consent  of  the  parties,  as  receiver.  On  the  same  day 
plaintiff  sued  out  an  attachment  against  Kalkman  &  Co.  After- 
wards, certain  facts  coming  to  the  knowledge  of  plaintiffs,  which 
induced  them  to  believe  that  defendants,  Kalkman  &  Co. ,  had 

202 


Digitized  by 


Googk 


Oct.  1857.]  Sehoman  v.  Ealkmajt.  2U 

procured  the  goods  under  such  circumstances  of  fraud  as  to 
avoid  the  contract,  they  brought  this  suit  on  the  25ih  of  April, 
1856,  to  recover  the  possession  of  the  goods.  At  the  trial  of 
this  action,  the  attachment  suit  had  not  been  discontinued.  A 
judgment  was  had  in  the  Court  below  for  the  defendants  in 
the  replevin  suit,  and  the  plaintiffs  appealed. 

It  is  fully  established  by  most  of  the  cases,  and  conceded  .by 
the  counsel  of  defendants,  that  where  a  purchase  of  goods  is 
made  with  the  preconceived  design  of  not  paying  for  them,  it  is  • 
such  a  fraud  as  will  vitiate  the  s^e.     (8  Eng.  C.  L.  15G;  17  Id. 
59;  4  Mas.  289;  1  Hill,  302,  317;  2  Paige,  169;  20  Barb.  253.) 

If  the  design  exists  to  defraud  the. vendor  at  the  time  the  pur-* 
chase  is  made,  no  title  passes  to  the  purchaser.  The  only  diffi- 
culty in  reference  to  cases  of  this  kind,  is  to  lay  down  some  rule 
as  to  what  facts  shall  constitute  conclusive  evidence  of  such  in- 
tention. The  intention  of  a  party,  which  is  the  internal  and  in^ 
visible  resolution  of  the  mind,  can  only  be  known  to  others  by 
external  acts.  It  requires  evidence  to  establish  the  existence  of 
this  intention.  In  estimating  the  force  and  effect  of  certain  facts 
as  evidence  of  intention,  a  man  must  be  presumed  to  intend  that 
which  is  the  natural  and  ordinary  result  of  his  own  deliberate 
act.     (1  Starkie,  30;  Hall  v.  Curzon,  17  Eng.  C.  L.  290.) 

In  the  case  of  Cross  v.  Pet^s,  (1  Greenl.  376)  it  was  held, 
that  to  render  a  sale  of  goods  void,  on  account  of  the  fraud  of 
the  purchaser,  it  must  be  shown  that  description  and  false  repre* 
sentations,  were  fraudulently  made  by  him  to  induce  the  vendor 
to  part  with  the  goods.  In  the  opinion,  nothing  is  expressly 
said  about  the  effect  of  an  intention  not  to  pay  for  the  goods,  in 
a  case  where  no  deception  and  false  representations  are  made. 
But)  from  the  report  of  the  case,  the  opinion  seems  to  be  too 
broad,  and  to  be  in  conflict  with  the  general  current  of  English 
and  American  authorities.  When  the  fraudulent  intention  exists 
at  the  time  the  purchase  is  made,  there  would  seem  to  be  no 
doubt  as  to  the  contract  being  void,  as  against  the  vendor, 
whether  there  was  any  misrepresentation  or  not. 

In  one  of  the  head  notes  to  this  case,  it  is  stated,  that  "  the 
mere  insolvency  of  the  sendee,  and  the  liability  of  the 
goods  to  *  immediate  attachment  by  his  creditors,  though    [214] 
well  known  to  himself,  and  not  revealed  to  the  vendor, 
will  not  be  suf&cient  to  avoid  the  sale."    It  is  true^  this  doc*- 
tiine  is  found  in  the  opinion  of  the  Court,  but  it  is  also  true, 
that  it  is  obiter  dictum.     The  question  really  before  the  Court,  as 
stated  in  the  opinion  of  the  Chief  Justice,  was^  whether,  ''  if  a 
man  doing  business  as  a  trader,  and  in  good  credit,  (though  in*- 
solvent  at  the  time,  but  not  aware  of  the  fact,)  obtains  goods  on 
credit  in  the  town  where  he  lives  and  is  known,  without  practice 
ing  any  artifice,  or  making  any  false  representations  or  pretences,^ 
or,  in  fact,  any  representations  or  pretences  at  all,"  he  is  guilty 
of  fraud.     The  Court  held,  that  he  was  not. 

In  the  case  of  Mitchell  v.  Wordcn,  20  Barb.  253,  J.  R.  Strong, 
J.,  expressed  the  opinion  that  ''though  the  purchaser  was  in- 
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Bolvent  at  the  time  of  the  ptirchase,  and  well  knew  his  inaolv- 
encj,  and  intentionally  concealed  it  from  the  yendor,  by  simplj 
withholding  his  knowledge  on  the  subject,  without  c^erwise 
saying  or  doing  anything  to  mislead,  yet  retained  the  possession 
of  property,  and  was  pursuing  his  business  as  theretofore,  he 
was  not  thereby  guilty  of  fraud,  entitling  the  vendor  to  avoid 
the  sale."  But  it  appears  that  this  was  mere  obiter;  for  the 
learned  Judge  says  himself,  ^*  that  it  does  not  appear  that  the 
purchaser  was  ti^en  insolvent,  or  that  he  understood  he  was  so, 
except  as  it  may  be  inferred  from  the  mere  fact  that  he  soon 
after  made  a  general  assignment  for  the  benefit  of  his  credit<»B9 
without  any  proof  of  the  extent  of  his  inability  to  pay  his  debts." 

It  was  expressly  decided  in  reference  to  the  purchase  of  an* 
other  portion  of  the  property  in  dispute,  that  if  the  purchaser  was 
not  only  insolvent,  and  knew  the  fact,  but  had  performed  an 
open  and  notorious  act  of  insolvency,  it  was  his  duty,  arising 
out  of  his  previous  dealing  vdth  the  vendors,  to  disclose  the  fact 
before  the  sale,  and  tiutt  a  violation  of  that  duty  amounted  to  a 
fraud. 

The  case  of  Mbaimmona  v.  JosUtl,  21  Vt.  130,  was  very  fully 
considered.  The  able  opinion  of  tiie  Court,  delivered  by  Mr. 
Justice  BKDFnQLD,  is  admirable  for  its  high  and  elevated  moral 
tone.  In  tiiat  opinion,  the  learned  Judge  says:  "  If  one  is 
wholly  and  notoriously  desperate  in  regard  to  pecuniary  respon- 
sibility, it  would  not  be  said  that  he  would  be  legally  iustified  in 
suffering  himself  to  pass  for  a  man  of  substance,  although  he 
himself  had  been  in  no  way  instrumental  in  bringiixg  about  the 
delusion,  if  such  a  case  could  be  supposed,  or  likely  soon,  to 
occur." 

In  that  case,  the  purchaser  was  not  only  silent  as  to  his  insol- 
vency, but  others  had  represented  him  as  doing  a  thriving  busi- 
ness, and  as  worthy  of  credit;  and  the  opinion  of  the  Court,  as 
I  understand  it,  was  predicated  upon  both  grounds.  The  pur^ 
chaser  was  held  responsible  for  the  concealment,  on  his  x^art,  and 

the  positive  misrepresentation,  on  tiie  part  of  others. 
[215]  *In  the  case,  of  Brujce  v.  Euler,  17  JEng.  C.  L.  B.  700, 
it  was  held  that  where  A,  at  the  request  of  B,  his  yearly 
tenant,  accepted  G  as  tenant  instead,  who  proved  to  be  insolv- 
ent, and  it  appeared  that  B,  when  he  proposed  C  to  A,  knew 
that  C  had  compounded  vdth  his  creditors,  but  did  not  commu- 
nicate that  fact  to  A,  the  suppression  of  such  fact  was  a  fraud 
in  B,  which  rendered  him  still  liable  to  A  for  the  rent." 

The  distinction  attempted  to  be  taken  between  the  case  of  a 
purchaser  who  had  previously  committed  an  open  and  notorious 
act  of  insolvency,  and  who  liad  not  performed  such  an  act,  but 
was  in  truth  and  in  fact  as  insolvent  as  the  former,  does  not 
seem  to  be  weU  founded.  These  cases  differ  more  in  mere  tip- 
pearance,  than  in  point  of  reality.  In  the  first  case  the  insolv- 
ency of  tiie  purchaser  is  known  to  others,  as  well  as  to  himself, 
while  in  the  latter  case  it  is  known  only  to  himself.  But  the 
vendor  is  in  no  better  condition  in  one  ease  than  in  the  other, 
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and  the  purchaser  should  be  held  to  be  as  honest  in  the  first 
case  as  in  the  second.  The  question  with  the  vendor  is, 
whether  the  purchaser  is  then  actually  solyent  or  insolvent* 
The  facts  being  within  the  personal  knowledge  of  the  purchaser, 
in  the  one  as  well  as  in  the  other  case,  he  ought  to  be  hdd  to  make 
them  known  in  both.  The  vendor  has  the  right  to  kaow  the 
real  state  oi  the  case,  and  not  the  mere  deceptive  appearances. 
It  may  be  difficult  to  arrive  ai  any  conclusion  recondM)le 
with  all  the  authorities;  but,  from  the  nature  of  the  case,  this 
rule  would  seem  to  be  the  most  }ust  and  reasonable,  nam^y :  ihsX 
where  a  person,  clearly  insolvent,  purchases  goods  from  another, 
on  credit,  and  conceals  the  fact  of  insolvency  from  the  vendor,, 
he  is  guilty  of  such  fraud  as  vitiates  the  sala 

The  insolvency  ought  to  be  clear,  and  not  subject  to  any 
reasonable  doubt.  And  the  purchaser  must  be  held  to  know 
the  true  state  of  his  own  business;  and,  if  he  does  not,  the 
consequences  should  not  be  visited  upon  tiie  party  wha  had  not 
the  means  of  knowing.  (Alvarez  v.  Branman,  7  Cai.  603;  Tauiffc 
T.  Josephscm,  7  Cal.  362.) 

In  the  second  instruction  given  by  the  Court  to  the  jury,  they 
were  told,  substantially,  that  fraud  is  not  to  be  presumea;mat  the 
presumption  of  innocence  must  be  overcome  by  proof;  that  thia 
proof  may  be  circumstaniaal,  if  ^*  the  circumstances,  when  taken 
together,  resist  any  other  conclusion,  and  point  with  moral 
certainty  to  a  fraud." 

This  instruction  is  objected  to  by  the  learned  counsel  for 
plaintifis,  as  lajing  down  too  severe  a  rule,,  as  to  the  effect  of 
testimony  required  in  a  ewU  suit.  This  ob|ection  would  seem 
to  be  well  founded.  The  correct  rule  is  laid  down  by  Greenleaf 
on  Evidence,  Sec.  13  d.  ''In  civil  cases,  it  is  sufficient  if  the 
evidence,  on  the  whole,  agrees  with  and  suf^orts  the  hy- 
pothesis which  it  '''is  adduced  to  prove;  but,  in  criminal  [216) 
cases,  it  must  esclude  every  o4her  hypothesiB  but  that  of 
the  guilt  of  the  party.^ 

The  third  instruction  is  oiron^aua,  if  the  rule  we  have  laid 
down  be  ccMprect.  , 

The  fourth  instruction  is  objected  to»  upon  ibe  ground  that  ii 
ohaiges  the  jury  as  to  the  weight  they  should  give  certain  cir- 
cumstances proved.  The  substance  of  the  charge  is  that  these 
circumstances  should  be  received  and  considered  with  great 
caution,  and  that  the  Court  was  in  doubt  as  to  whether  the 
testimony  was  admissible  at  all. 

The  seventeenth  section  of  the  sixth  article  of  the  constitu- 
tion provides,  that  "  Judges  shall  not  charge  juries  with  respect 
to  matters  of  fact,  but  may  state  the  testimony  and  declare  the 
law. "  The  right  to  • '  state  the  testimony  "  would  hardly  author- 
ize a  Judge  to  express  his  opinion  as  to  its  efed.  He  might 
well  state  that  it  was  admitt^l  for  a  specified  term  only,  and  not 
as  competent  evidence  with  respect  to  other  issues.  '*  Questions 
respecting  the  competency  and  admissibility  of  evidence,  are 
entirely  'distinct  fromHhose  which  respects  its  sufficiency  or 

205 


Digitized  by 


Googk 


217  Selioman  v.  Kalkmak.  [Sup.  Ct. 

effect^  the  former  being  exclusively  within  the  province  of  the 
Court — the  latter  belonging  exclusively  to  the  jury."  (1  Green- 
leaf  Ev.  Sec.  2.)  We  think  the  objection  to  1J[us  instruction 
well  taken. 

The  fifth  instruction  was  that  **  this  controversy,  in  its  effects, 
is  not  between  plaintiffs  and  Ealkman  &  Co. ,  but  between  these 
plaintiffs  and  all  other  creditors  of  the  defendants,  affecting  as 
it  does  the  dividends  to  all  the  creditors." 

This  instruction,  it  would  seem,  was  not  required;  but  we  are 
not  prepared  to  say  that  the  plaintiff  were  injured  by  it.  The 
charge  contained  nothing  but  the  truth,  and  this  was  evident 
from  the  testimony  that  the  jury  would  have  known  it  without 
being  informed  by  the  Court.  The  charge  might  well  have  been 
omitted;  but  we  think  <;ould  produce  no  injury  to  plaintiffs. 

In  the  seventh  instruction,  the  Court  charged  the  jury,  among 
other  things,  that  "  if  they  believe,  from  the  evidence,  that  since 
the  plaint^s  became  acquainted  with  the  facts  they  still  adhere 
to  the  suit  upon  the  contract,  and  intend  to  prosecute  it  to 
judgment  for  the  same  goods,  then  they  have  no'  right  to  this 
suit,  and  you  will  find  for  the  defendants." 

It  is  a  very  just  general  rule,  that  a  defendant  shall  'not  be 
harassed  with  several  suits  for  the  same  matter,  at  the  same 
time.  In  such  case,  the  pendency  of  one  suit  may  be  plead  in 
abatement  of  the  other. 

In  this  case,  the  facts  constituting  evidence  of  the  alleged 
fraud  were  unknown  to  the  plaintiffs  at  the  time  the  attachment 
suit  was  commenced,  and  when  they  afterward  became  known, 
by  ioformation  obtained  from  third  persons^,  they  brought  this 

suit. 
[217]  *But  when  they  discovered  the  fraud,  the  plaintiffs 
should  have  promptly  made  election  and  relied  only  upon 
one  remedy.  It  often  happens  that  a  party  has  his  election  to 
pursue  one  of  two  or  more  remedies;  but  he  should  not  pursue 
several  at  one  and  the  same  time.  To  allow  the  plaintiffs  to  do 
so  in  this  case,  would  have  given  them  a  great  advantage  over 
other  creditors  By  keeping  both  suits  pending  at  the  same 
time,  E^nd  for  the  same  matter  substantially,  and  by  prosecuting 
this  one  to  judgment  first,  and  failing  in  it,  then  to  faU  bac£ 
upon  the  attachment  suit,  the  plaintiffs  would  have  had  two 
chances  to  one  over  other  creditors.  We  think  the  instruction 
correct. 

Under  the  view  we  have  taken,  it  is  not  necessary  to  decide 
the  question  whether  the  Court  l3elow  erred  in  rejecting  testi- 
mony in  regard  to  the  commercial  sense  of  the  word  *^  inven- 
tory." 

For  the  foregoing  reasons,  the  judgment  of  the  Court  below  is 
reversed,  a  new  trial  ordered,  and  the  case  remanded  for  further 
proceedings. 
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POTTER  V.  SEALE. 

'  MAiiiciouB  PBOBECunoN,  PsoTEcnoN  PBov  CiYiL  LiABUJiT,  — -Piiblic  policy 
and  security  require  that  prosecntors  should  be  protected  by  the  law  for 
the  civil  liabilities,  except  in  those  cases  where  the  two  elements  of 
malice  in  the  prosecutor,  and  want  of  probable  cause  for  the  prosecution, 
both  occur. 

Idem.— Whsn  Acnoir  Faha— Though  malice  be  proved,  yet  if  there  was 
probable  causes,  the  action  must  fail. 

Idkm. — ^PjBOBABLE  Gausb  Dbfzned. — The  question  of  malice  is  one  for  the 
jury  to  decide.  Probable  cause  is  a  mixed  question  of  law  and  fact. 
The  latter  may  be  defined  as  a  suspicion  founded  upon  circumstances 
sufficiently  strong  to  warrant  a  reasonable  man  in  the  belief  that  the 
charge  is  true. 

s  Idem. — Detsnbb  m  Aohon.— Where  the  defendant  has  fully  and  fairly  laid 
his  case  before  counsel,  and  acts  by  advice  thereof,  it  is  a  good  defense 
to  the  action,  though,  the  question  whether  the  defendant  acted  bona 
fide  under  such  advice,  is  a  question  of  intention  to  be  determined  by 
the  jury. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the 
Court, 

McDougaU  &  Sharp,  for  Appellant. 

This  action  was  instituted  in  the  Fourth  Judical  District  Court 
by  Potter  against  Seale,  for  maUcious  prosecution. 
1  The  complaint  charges  a  malicious  arrest,  in  the  absence  of 
probable  cause,  before  the  recorder  of  San  Francisco.  The  afl&-. 
davit,  upon  which  warrant  issued,  is  set  out  in  complaint,  and  sets 
up  certain  facts  in  detail  and  specifically.  The  complaint  fur- 
ther  shows  the  discharge  of  plaintiff,  and  avers  malice,  but  does 
not  deny  the  truth  of  Uie  charge  made. 

'^'The  answer  denies  the  allegations  generally;  seta  up    [218] 
that  the  matters  complained  of  were  true;  denies  all  mal- 
ice, etc. 

Under  the  instructions  and  ruling  of  the  Court,  ver^ct  was 
rendered,  and  judgment  entered  for  plaintiff  for  three  thousand 
three  hundred  and  ninetyrfour  dollars. 

The  defendant  moved  for  a  new  trial,  which  was  refused. 

The  facts  are  preserved  by  the  case  on  new  trial,  and  clearly 
shows  that  the  facts  in  defendant's  complaint  before  the  recorder 
were  true,  and  that  the  defendant  acted  under  advice  of  counsel. 

The  defendant  below,  and  appellant  here,  insists  that  there 
was  a  total  want  of  cause  of  action,  and  if  there  was  any  pretext 
of  cause,  the  verdict  was  outrageous. 

The  cause  was  before  this  Court  at  a  previous  term,  and  the 
errors  then  assigned  were  the  refusal  of  the  Court  below  to  grant 
a  new  trial. 

The  Court  was  then  of  the  opinion  that  there  was  no  fohnda- 
tion  for  the  verdict,  and  reversed  the  judgment. 


1.  Cited  Grant  ▼.  Moore,  29  Cal.  618. 

2.  Ciied  Levy  v.  Brannan,  39  Gal.  488. 
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On  the  former  trials  there  was  no  proof  of  the  fact  that  Seale 
acted  under  the  advice  of  counsel.  This  was  clearly  proved  on 
the  last  trial.  * 

If  there  had  been  a  prima  facie  case  made  out,  the  advice  of 
counsel,  upon  a  full  understanding  of  the  case,  would  have  been 
a  sufficient  defense — ^a  complete  defense — ^but  there  was  no  prima 
fade  case.  The  charge  made  by  Seale  was  true— indisputably 
true;  so  the  record  shows;  there  is  iu>  pretense  that  he  made 
a  false  charge;  there  is  nothing  which  raises  the  presumption  of 
malice. 

The  lawyer  advising,  and  the  magistrate  issuing,  the  writ, 
may  have  erred;  the  fault  was  certainly  not  with  Seale;  and  to 
permit  judgments  to  be  entered  upon  verdicts  like  this,  is  to 
make  Courts  engines  of  oppression,  instead  of  guardians  of  the 
right. 

We  insist  there  is  no  foundation  or  cause  whatever  for  the  re- 
covery, and  ask  the  protection  of  this  Court  in  the  premises. 

The  charge  here  made  was  substantially  true;  to  sustain  this 
action,  it  must  appear  that  the  charge  was  maliciously  false.  (2 
Greenleaf  Ev.  Sec.  453,  2;  Cohen  v.  Morgan,  6  Dow.  &  Ry.  8; 
Johnson  v.  Sutton,  1  Term  R.  540;  Austin  v.  Debman,  3  B.  &  C. 
139;  Bailey  v.  BeChum,  5  Taunt.  580;  Grant  v.  Duel,  3  Eob.  La. 
17.) 

It  is  for  the  Court  to  determine  on  the  facts  whether  there 
was  probable  cause.    (2  Greenleaf,  Sec.  453.) 

The  advice  of  counsel,  upon  a  full  statement,  was  probable 
cause.     (2  Greenleaf  Ev.  Sec.  459;  Stxyne  v.  Swift,  4  Pick.  393.) 

The  facts  not  justifying  the  advice,  or  the  arrest,  are  chai^e- 
able  upon  the  attorney  and  magistrate,  and  not  upon  the  Appel- 
lant. 
[219]       'I'There  being  probable  cause  for  the  charge  made,  mal- 
ice is  not  material    (1  Term  E.  545.) 

Cook  d  Fenner,  for  Respondents. 

In  actions  of  this  nature  the  jury  are  the  judges  of  the  facts 
and  measures  of  damages,  and  unless  the  damages  are  out- 
rageously excessive,  a  Court  never  interferes. 

Upon  this  question  we  submit,  that  the  damages  are  moder- 
ate, and  the  Court  below  has  twice  so  decided,  on  motion  for  a 
new  trial. 

The  plaintiff  anddefendant  were  both  men  of  good  standing 
in  the  community,  and  the  defendant  procured  his  arrest  on  a 
warrant,  upon  the  single  ground  that  he  refused  to  deliver  up 
two  notes,  which  had  been  paid  and  canceled,  and  the  defend- 
ant at  the  time  holding  a  receipt  of  their  payment;  charging  the 
plaintiff  vrith  having  fraudulently  converted  said  notes,  and 
disposed  of  the  same  with  the  intention  of  defrauding  him,  the 
defendant. 

The  facts  themselves  show  that  the  prosecution  was  instituted 
for  the  only  purpose  ot  harrassing  the  plaintiff,  and  injuring  his 
character. 
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They  were  both  contractors,  and  this  means  was  resorted  to 
for  the  purpose  of  poisoning  the  minds  of  the  community  against 
Potter.  And  Seale  even  threatened  if  he  did  not  deliver  up  the 
notes  he  would  give  him  trouble  and  annoy  him. 

This  Court  separately  decided  that  the  granting  or  refusing  a 
new  trial  is  a  matter  resting  in  the  Court  below.  {Drake  v. 
Palmer f  2  Cal.  117;  Goolc  v.  Stewart,  2  Cal.  348;  Baldwin  v.  Pol- 
lard, 2  Cal.  582;  BartkU  v.  Hoyden,  3  Cal.  55;  Speck  v.  Hoyl,  3 
Cal.  413;  Taylor  v.  McKLyily,  4  Cal.  104;  Walson  v.  McClay,  4 
Cal.  288;  Taylor  v.  Cal.  Stage  Co.,  9  Cal.;  Deer  Creek  S  H,  G. 
T.  Co,  V.  Wayne,  Oct.  T.  1856;  Weaver  v.  Page,  Oct.  T.  1856; 
Farrs  v.  Graves,  January  T.  1856.) 

It  is  not  insisted  that  defendant  acted  under  the  advice  of 
counsel. 

There  is  nothing  in  the  record  showing  how  the  Court 
charged  upon  that  point,  and  in  the  absence  of  any  instructions 
or  exceptions  the  presumption  is,  that  he  put  the  case  fairly  to 
the  lury. 

The  farthest  any  Court  has  ever  gone,  is,  that  if  a  party  lay 
the  facts  of  his  case  fairly  before  counsel,  and  acts  in  good 
faith  upon  the  opinion  given  upon  such  counsel,  it  is  sufficient 
evidence  of  probable  cause.     {Hall  v.  Suydam,  6  Barb.  83.) 

In  this  case,  the  party  did  not  lay  the  facts  fairly  and  fully 
before  his  counsel,  and  the  counsel  advised  him  that  he  had  a 
perfect  legal  remedy  in  a  civil  action,  to  recover  the  possession 
of  the  notes,  and  he  persisted  in  proceeding  criminallv.  (See 
10  Mod.  214;  Mod.  306,  and  notes;  1  Stra.  691.)  But  it  haft 
been*  held  in  England,  that  it  is  not  a  defense  to  prove 
advice  of  coun-*sel,  if  the  facts  are  incorrectly  steted,  [220] 
or  the  opinion  ill-founded.   {Howleit  v.  GrutcMy,  5  Taunt. 

The  jury  have  passed  upon  the'  question,  and  this  Court 
should  not  disturb  it.  The  Court  below,  after  hearing  the  case, 
the  evidence  and  the  counsel,  refused  to  disturb  the  verdict. 

Again:  On  the  former  argument  of  this  case,  the  Court  re- 
fused to  hear  discussed  the  question  of  damages,  and  stated  that 
that  was  a  question  for  the  jury,  and  it  did  not  wish  to  hear  it 
discussed.  And  by  reference  to  the  record  and  the  opinion  de- 
livered by  Heydenfeldt,  J.,  it  will  be  seen  that  he  decided  it 
under  an  error  as  to  the  facts  stated  in  the  record,  and  con- 
founded the  answer  with  the  statement  of  facts. 

It  has  also  been  held  that  an  action  for  malicious  prosecution 
lies  for  a  bad  indictment.  {Pippei  v.  Heam,  5  Bam.  &  Aid. 
634;  reported  in  7  Eng.  0.  L.  217.  See  to  same  point,  cases 
above  cited.) 

Burnett,  J.,  delivered  the  opinion  of  the  Court-r-TERRT,  C. 
J.,  concurring. 

This  was  an  action  for  a  malicious  prosecution.  In  the  Court 
below  the  plaintiff  had  judgment,  and  the  defendant  appealed. 


«&  Gftl.  410. 
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The  case  was  decided  by  this  Court  in  October,  1855,*  and 
the  judgment  reversed,  and  the  cause  remanded.  Upon  a  sec- 
ond trial  in  the  District  Court,  the  plaintiff  again  recovered,  and 
-  the  defendant  again  appealed.  The  case  now  comes  before  us 
with  some  additional  facts,  not  contained  in  the  previous  rec- 
ord. 

Public  policy  and  public  security  alike  require  that  prosecu- 
tors should  be  protected  by  the  law  from -civil  liabilities;  except 
in  those  cases  where  the  two  elements  of  malice  in  the  prosecu- 
tor, and  want  of  probable  cause  for  the  prosecution,  both  con- 
cur. 

Though  malice  be  proved,  yet  if  there  was  probable  cause, 
the  action  must  fail.  Malice  may  be  inferred  from  want  of  prob- 
able cause,  but  want  of  probable  cause  cannot  be  inferred  from 
malice,  but  must  be  aflRnnatively  shown  by  the  plaintiff.  As  to 
the  question  of  malice,  it  is  one  solely  for  the  jury,  and  to  sus- 
tain this  averment,  the  charge  must  be*  shown  to  have  been  will- 
fully false.  Probable  cause  is  a  mixed  question  of  law  and  fact. 
Whether  the  alleged  circumstances  existed  or  not,  is  simply  a 
question  of  fact,  and  conceding  their  existence,  whether  or  not 
they  constitute  probable  cause  is  a  question  of  law.  Where 
the  circumstances  are  admitted,  or  clearly  proved  by  uncontra- 
dicted testimony,  it  is  the  province  of  the  Court  to  determine 
the  question  of  probable  cause,  and  the  Court  may  order  a  non- 
suit. But  if  there  be  a  conflict  of  testimony,  or  the  credibility 
of  witnesses  is  to  be  estimated,  the  cause  must  go  to  a  jury. 
As  the  question  of  probable  cause  is  a  mixed  question  of  both 
law  a^d  fact,  it  is  error  to  submit  to  the  jury  to  say  whether 
there  was  probable  cause.  The  jury  have  solely  the 
[221]  *right  to  decide,  in  cases  of  reasonable  doubt,  whether  the 
alleged  circumstances  really  existed.  Probable  cause  is 
a  suspicion  founded  upon  circumstances  suficientiy  strong  to 
warrant  a  reasonable  man  in  the  belief  that  the  charge  is  true. 
(2  Green.  Ev.  sees.  453-7;  6  Barb.  86,  and  the  authorities  there 
cited.) 

These  principles  seem  to  be  well  settied,  both  by  measure 
and  authority;  and  it  only  remains  to  apply  them  legitimately 
to  the  state  of  case  presented  by  the  record. 

In  this  case,  the  testimony  fills  but  a  small  space  in  the  record. 
There  were  but  few  witnesses  examined;  their  credibility  stands 
unimpeached,  and  there  is  not  the  slightest  perceptible  conflict 
between  them.  It  is,  then,  one  of  those  cases  where  the  cir- 
cumstances are  clearly  established;  and  the  only  question  to 
determine  is  whether  these  circumstances,  in  themselves,  con- 
stitute probable  cause. 

As  two  distinct  juries,  at  different  terms  of  the  District  Court, 
have  found  heavy  damages  for  the  plaintiff — the  first  for  three 
thousand  three  hundred  and  seventy-five  doUars,  in  August, 
1855;  and  the  second  for  three  thousand  three  hundred  and 
ninety-four  and  34-100  dollars,  in  October,  1856— and  the 
learned  Judge  before  whom  the  cause  was  tried,  refused  to  grant 
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the  defendant  a  new  trial  in  both  instances,  we  are  placed  in  a 
position  of  grave  responsibility;  and  it  will,  therefore,  be  proper 
to  state  the  circumstances  under  which  the  prosecution  was 
commenced  by  the  defendant,  more  in  detail  than  would  seem 
necessary  in  ordinaiy  cases. 

The  facts  of  the  case,  as  stated  in  the  record,  were  substan- 
tially these:  In  May,  1855,  Seale  executed  to  Potter  two  prom- 
issory notes  for  two  thousand  dollars  each.  The  notes  were 
afterwards  fully  paid  by  Seale,  but  not  delivered  up  by  Potter, 
Seale  taking  from  Potter  a  receipt  acknowledging  full  payment 
of  the  notes,  which  receipt  was  executed  long  before  the  arrest 
of  Potter.  A  witness  for  plaintiff  stated  **  that  he  returned 
from  the  Atlantic  States  in  January,  1855,  and  that  afterwards 
defendant  called  at  his  office  and  had  a  talk  with  the  plaintiff, 
his  brother,  about  the  two  notes  above  mentioned;  that  his 
brother  claimed  that  Seale  owed  him  some  sum  of  money  less 
than  one  hundred  dollars,  and  for  that  reason  alone,  he  refused 
to  deliver  to  defendant  those  two  notes;  that  one  of  said  notes 
was  then  hypothecated,  and  the  money  to  redeem  the  same  was 
paid  by  witness;  that  the  hypothecation  spoken  of  was  before 
the  note  was  due,  and  known  by  defendant;  that  defendant  also 
told  him  that  unless  the  plaintiff  delivered  up  said  notes,  he, 
defendant,  should  annoy  or  give  plaintiff  more  trouble  than 
they  would  be  worth  to  him." 

A  witness  for  the  defendant  testified,  that  at  the  time  of  the 
arrest,  and  previous  thereto,  witness  was  acting  as  the 
♦attorney  for  the  defendant,  and,  at  the  request  of  the  [222] 
defendant,  called  upon  the  plaintiff,  ''  and  I  told  plaint- 
iff I  acted  for  defendant,  and  demanded  of  him  to  deliver  up 
the  two  notes  here  offered  by  plaintiff — that  the  defendant, 
Seale,  had  been  informed  that  he  either  had  or  was  about  to 
hypothecate  said  notes  again,  and  that  he  was  acting  wrong  if 
he  did  not  give  up  said  notes.  Plaintiff  made  no  denial  of  these 
statements,  but  replied  that  he  would  not  be  forced  to  do  any- 
thing— that  he  would  not  be  insulted  in  his  own  house.  Wit- 
ness replied,  it  is  not  my  intention  to  insult  you.  Have  you  the 
notes?  Plaintiff  answered,  it  is  no  one's  business  whether  I 
have  or  not.  Witness  replied  that  defendant  would  be  com- 
pelled to  institute  legal  proceedings.     Plaintiff  replied  he  did 

not  care  a ,  let  the  defendant  do  as  he  pleased;  there  were 

unpleasant  feelings  existing  between  them;  they  were  both  con- 
tractors, and  likely  one  had  underbid  the  other  on  a  contract." 
Witness  further  stated,  *'  that  after  the  interview  with  the  plaint- 
iff, the  defendant  further  consulted  witness  as  to  his  remedy  at 
law,  and  what  was  the  most  advisable  course  for  him  to  pursue 
in  order  to  obtain  possession  of  the  notes;  that  witness  advised 
defendant  that  he  had  two  remedies,  either  of  which  he  had  the 
right  to  pursue,  one  was  by  making  a  complaint  before  the 
recorder  and  obtaining  the  arrest  of  the  plaintiff,  and  the  other 
by  proceeding  in  equity  to  obtain  a  cancellation;  that  the  latter 
proceeding  was  expensive  and  difficult.     Witness  drew  up  the 
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complaint  presented  to  the  recorder,  and  took  charge  of  the 
matter  for  and  in  behalf  of  defendant." 
The  complaint  alluded  to  by  the  last  witness  was  as  follows: 

State  op  Caufobi^ia,  )       . 

County  of  San  Francisco,  j     * 

Henry  Seale,  being  duly  sworn,  says,  that  about  the  4th 
day  of  May,  1854,  he  gave  and  executed  to  one  Charles  S.  Pot- 
ter two  certain  notes,  of  the  amount  of  two  thousand  dollars 
each;  that  afterwards  said  notes  were  fully  paid  and  discharged 
by  this  afiSant;  that  he  has  demanded  repeatedly  of  said  Charles 
S.  Potter  said  notes,  and  that  said  Potter  has  given  various  rea- 
sons for  not  delivering  the  same;  that  at  one  time  he  has  said 
he  had  hypothecated  the  same  to  raise  money — and  again,  that 
he  had  them  in  his  possession,  and  would  not  deliver  them  to 
this  affiant;  that  this  affiant  is  informed,  and  verily  believes, 
that  said  Charles  S.  Potter  has  fraudulently  used,  transferred, 
and  assigned,  said  notes,  with  the  intent  to  defraud,  deceive, 
and  cheat  this  affiant,  .and  this  affiant  verily  believes  that  said 
Charles  S.  Potter  refuses  to  deliver  said  notes,  for  the  reason 
that  he  is  about  to,  or  has  assigned,  or  transferred,  said  notes, 
for  the  purpose  and  with  the  intent  to  defraud  some  person. 
Affiant  further  states  that  he  believes,  from  what  said 
[223]  Potter  told  him  when  he  paid  *the  first  of  said  notes, 
that  the  same  was  hypothecated,  and  that  the  said  Potter 
afterwards  obtained  the  possession  thereof,  and  refuses,  from 
some  causes,  to  deliver  the  same  to  affiant: 

Wherefore,  affiant  prays  that  said  Potter  may  be  arrested  for 
fraudulently  assigning,  transferring,  or  using,  the  personal 
property  of  affiant,  and  that  he  may  be  dealt  with  according  to 
law. 

[Signed]  *  Hekbt  W.  SeaiA.    • 

Subscribed  and  sworn  to  befdre  me,  the  twenty-second  day  of 
March,  1855. 

[Signed]  R.  H.  Waller,  Ciiy  Recorder. 

A  warrant  was  issued  by  the  recorder,  and  the  plaintiff  ar^ 
rested.  ^'  The  defendant  went  with  the  constable,  who  had  the 
warrant,  down  on  Market  street,  and  told  him  to  arrest  this 
plaintiff.  After  getting  down  to  the  plaintiff's  place  of  business, 
the  defendant  pointed  it  out  to  the  officer;  the  officer  went  and 
arrested  the  plaintiff,  and  the  defendant  and  another  person  fol- 
lowed the  officer  and  the  plaintiff,  so  under  arrest,  through  the 
different  streets  up  to  the  police-office,  where  the  plaintiff  was 
discharged,  on  baU,  until  the  next  day.  On  the  next  day,  the 
plaintiff  appeared  before  the  recorder,  and  produced  the  two 
notes  mentioned  in  the  affidavit  of  arrest,  and  the  defendant 
offered  no  proof,  and  the  plaintiff  was  fully  discharged  and 
acquitted." 

On  the  trial  before  the  District  Court,  the  plaintiff  produced 
and  read  in  evidence  the  two  notes  mentioned. 
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Was  the  conduct  of  the  plamtifp  such  as  to  afford  the  defend- 
ant reasonable  ground  for  uelieTing  that  the  plaintiff  had  fraud- 
ulantly  used,  transferred,  and  assigned  the  notes,  or  was  about 
to  do  so,  "with  intent  to  deceive  and  cheat  the  defendant,  or  some 
other  person? 

The  fact  that  defendant  had  paid  the  notes  without  their  being 
delivered,  shows  clearly  the  friendly  relation  existing  between 
the  parties,  and  the  willingness  of  the  defendant  to  oblige  the 
plaintiff. 

It  is  clearly  shown  that  the  plaintiff,  after  receiving  the  money, 
did  not  apply  it  to  redeem  the  notes,  but  used  it  for  other  pur- 
poses. At  the  time  defendant  called  upon  the  plaintiff,  as  stated 
by  plaintiff's  brother,  one  of  the  notes  was  still  pledged,  and  the 
witness  afterward  advanced  the  money  to  redeem  it.  At  that 
time,  plaintiff  refused  to  deliver  the  notes,  upon  the  sole  ground 
that  he  claimed  that  the  defendant  owed  him  *'  some  sum  of 
money  less  than  one  hundred  dollars;"  while  the  fact  was,  that 
one  of  the  notes  was  then  hyx)othecated  and  in  the  hands  of 
another,  and  the  plaintiff  had  to  borrow  the  money  to  redeem 
it.  "When  afterwards  called  upon  by  defendant's  attorney,  the 
plaintiff  replied  that  "he  would  not  be  forced  to  do 
^anything;  that  he  would  not  be  insulted  in  his  own  [224] 
house;"  and  refused  to  give  any  satisfaction  as  to  whether 
ke  had  the  notes  or  not,  alleging  it  was  no  one's  business.  He 
did  not  then  predicate  his  refusal  to  return  the  paid  notes  upon 
the  ground  that  defendant  owed  him  anything,  but  said  there 
was  unpleasant  feelings  existing  between  them,  and  that  they 
were  both  contractors,  and  likely  one  had  underbid  the  other  on 
a  contract.  If  there  existed  any  other  cause  for  unfriendly 
feelings  between  the  parties,  except  the  fact  that  plaintiff  had 
been  paid  in  full  for  the  notes  and  refused  to  return  them,  it  is 
not  shown  in  the  record. 

.  And  the  conclusion  is  irresistible,  that  the  alleged  claim  of  less 
than  one  hundred  dollars,  and  the  reason  given  by  plaintiff  for 
the  unpleasant  state  of  feeling  existing  between  them,  were 
mere  pretenses  in  excuse  for  the  conduct  of  plaintiff  in  refusing 
to  deliver  the  notes.  Having  used  the  money  for  other  pur- 
poses, leaving  the  defendant  still  liable  upon  the  notes;  and 
without  any  security  that  they  ever  would  be  redeemed  by  plaint- 
iff, it  was  very  natural  that  the  plaintiff  should  seek  some  plau- 
sible justification  of  such  unjustifiable  conduct.  And,  looking  to 
the  whole  conduct  of  the  plaintiff,  we  are  compelled  to  reiterate 
the  view  formerly  expressed  by  the  learned  Judge  who  delivered 
the  opinion  of  this  Court,  that  "the  conduct  of  the  plaintiff  in 
reference  to  his  business  transaction  with  the  defendant,  was 
reprehensible  in  the  last  degree,  and  we  should  be  sorry  to 
think  that  the  commercial  morality  of  the  age  could  tolerate  it 
in  any  other  aspect  than  as  dishonorable  and  unconscientious." 

It  would  seem,  from  all  the  circumstances,  that  the  defendant 
had  ample  grounds  to  satisfy  a  reasonable  man  that  the  plaintiff 
intended  to  defraud  some  one,  if  he  had  not  already  done  so. 
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Hg  had  been  fully  paid,  and  the  payment  must  have  been  made 
with  the  understanding  that  the  notes  would  be  redeemed  with 
the  money  paid  by  defendant.  They  were  not  so  redeemed,  and 
this  fact  alone  was  good  ground  for  suspicion.  But  when  caJf  ed 
upon  at  different  times  to  return  the  notes,  and  still  refusing  to 
do  so,  the  plaintiff,  by  his  own  conduct,  gave  the  defendant  the 
most  just  grounds  for  suspicion.  I  confess  I  cannot  see  what 
other  inference  def endent  could  draw.  There  was  certainly  not 
the  slightest  honest  reason  for  plaintiiOTs  conduct.  Even  con- 
ceding he  had  what  he  considered  a  good  claim  against  the 
defendant  for  a  less  sum  than  one  hundred  dollars,  he  had  no 
right  to  retain  the  two  notes,  for  four  thousand  dollars.  He 
had  no  lien  upon  the  notes,  equitable  or  legal. 

If  these  views  be  correct,  then  the  facts,  as  clearly  proved, 
justified  the  defendant  in  the  belief  stated  by  him  in  his  affidavit, 
and  he  was,  therefore,  not  to  blame  for  stating  what  he  did. 

But  the  facts,  as  stated  in  the  affidavit,  did  not  authorize 
[225]    the   *arrest    of    the  plaintiff,   and  the  question  arises 
whether  the  defendant  should  not  be  held  responsible  foe 
the  error  in  law. 

In  the  case  of  Hewlett  v.  CruicMey,  5  Taunt.  277,  it  was  held, 
that  a  defendant,  by  obtaining  the  opinion  of  counsel,  by  apply- 
ing to  a  weak  or  an  ignorant  man,  could  not  shelter  his  malice 
in  bringing  an  unfounded  prosecution.  But  in  that  case,  the 
defendant  was  not  only  an  attorney  himself,  but  it  was  shown 
that  the  defendant  knew  that  the  alleged  facts,  upon  which  the 
prosecution  was  founded,  were  untrue.  It  was  also  shown  that 
the  defendant  did  not  fairly  state  all  the  facts  to  his  counsel,  but 
only  a  part  of  the  case. 

But  in  the  later  case  of  Cohen  v.  Morgan,  6  Dow  &  Ky.  8,  it 
appears  that  the  defendant  simply  stated  the  facts  before  the 
Justice,  and  it  was  held,  that  "it  was  for  the  Justice  to  say 
whether  the  facts  amounted  to  a  felony,  and  to  determine 
whether  he  would,  or  would  not,  issue  his  warrant  to  apprehend 
the  party  accused." 

In  the  case  of  Stone  v.  Swift,  (4  Pick.  389,)  the  learned  Judge 
who  delivered  the  opinion  of  the  Court,  said: 

"But,  as  has  been  observed,  all  the  counts  are  founded  upon 
the  knowledge  of  Swift,  that  he  had  no  just  cause  of  action 
when  the  suit  was  commenced.  Upon  considering  the  evidence 
in  the  case,  the  Court  do  not  perceive  that  the  Jury  could  prop- 
erly have  found  that  to  be  the  fact.  It  appears  that  Swift  acted 
upon  advice  of  counsel.  If  he  did  not  withhold  any  information 
from  his  counsel,  with  the  intent  to  procure  an  opinion  that 
might  operate  to  shelter  and  protect  him  against  a  suit,  but,  on 
the  contrary,  if  he,  being  doubtful  of  his  legal  rights,  consulted 
learned  counsel,  with  a  view  to  ascertain  them,  and  afterwards 
pursued  the  course  pointed  out  by  his  legal  advisor,  he  is  not 
liable  to  this  action,  notwithstanding  his  counsel  may  have  mis- 
taken the  law." 

And  in  the  case  of  Hall  v.  Suydam,  6  Barb.  83,  it  was  said  by 
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Paige,  P.  J.,  that  "if  a  party  lays  the  facts  of  his  case  fully  and 
fairly  before  counsel,  and  acts  in  good  faith  upon  the  opinion 
giy^  him  by  such  counsel,  (however  erroneous  that  opinion  may 
be,)  it  is  sufficient  evidence  of  probable  cause,  and  is  a  good  de- 
fense to  an  action  for  a  malicious  arrest.  But  in  such  a  case,  it  is 
properly  a  question  for  a  jury"  whether  such  party  acted  bona  fide 
on  the  opinion  given  him  by  his  professional  adviser,  believing 
that  the  plaintiff  was  guilty  of  the  crime  of  which  ho  was  accused, 
or  that  he  had  a  good  cause  of  action  against  the  plaintiff." 

In  this  case,  the  defendant  seems  to  hav^  laid  his  case  fully 
before  his  counsel,  and  before  instituting  proceedings,  the  coun- 
sel demanded  the  return  of  the  notes  from  the  plaintiff,  and 
heard  from  him  the  alleged  ground  upon  which  he  refused  to 
return  them.  The  counsel  was  then  in  possession  of 
all  the  material  '^'facts  of  the  case,  and  the  arrest  was  [226] 
made  under  his  advice,  and  by  his  professional  assistance. 
It  is  true,  that  the  question  whether  the  defendant  acted  hcma 
fide  under  the  advice  of  his  counsel,  is  a  question  of  intention  to 
be  determined  by  the  jury,  in  all  cases  where  there  is  any  legiti- 
mate evidence  to  show  a  want  of  good  faith  in  following  profes- 
sional advice.  But  in  this  case,  as  in  the  case  from  Pickering, 
already  quoted,  we  do  not  see  that  the  jury  could  have  properly 
so  found.  There  was  no  evidence  to  show  bad  faith  in  the  de- 
fendant. He  was  justified  in  the  statement  of  facts  and  belief 
made  in  his  affidavit,  and  as  to  his  mistake  of  law,  there  is  much 
better  reason  for  it,  on  his  p^t,  than  for  the  same  mistake  in 
reference  to  the  same  question,  on  the  part  of  his  counsel  and 
the  recorder.  From  the  nature  of  the  case,  the  mistake  was  not 
so  great  as  is  often  committed  by  attorneys  and  officers  of  the 
law.  There  is  no  great  difference  in  morality  and  common 
sense  between  a  fraud  committed  by  putting  in  pledge  notes 
already  paid,  and  obtaining  money  under  false  pretences.  The 
distinction  is  more  technical  than  real.  The  fraudulent  motive 
is  essentially  the  same  in  both  cases,  and  the  injury  to  the  party 
defrauded  is  in  substance  the  same. 

But  while  the  conduct  of  the  plaintiff  was  reprehensible  in  the 
last  degree,  that  of  the  defendant  was  by  no  means  blameless. 
His  following  the  plaintiff,  while  under  arrest,  through  the 
streets,  certamly  did  show  malice.  StiJl,  it  must  be  conceded 
that  if  malice  could  be  justified,  the  defendant  had  some  cause 
for  it.  Both  parties  seem  to  have  had  a  due  share  of  it.  But 
there  was  this  difference  betv^een  the  two  parties;  before  the 
arrest  the  only  cause  plaintiff  had  for  his  malice  was  his  own 
misconduct  towards  the  defendant,  while  the  defendant  had  not 
his  own  misconduct  against  tJiie  plaintiff,  but  that  of  the  plaintiff 
against  him — ^the  defendant — as  his  excuse. 

From  a  consideration  of  the  circumstances  of  this  case,  and 
the  law  applicable  to  them,  our  conclusion  is,  that  there  was 
probable  cause  for  the  arrest  of  the  plaintiff,  and  that  this  action 
cannot  be  maintained. 

Judgment  reversed,  and  the  cause  of  plaintiff  dismissed. 
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1  Pbingipal,  when  Liable  fob  Acts  of  Aqent. — ^Where  an  agent,  on  behalf 
of  his  principal,  performs  an  unauthorized  act — jet  if  the  principal  has 
put  the  agent  in  a  position  to  mislead  innocent  parties,  he  is  responsible 
to  them. 

1  Idem. — And  a  subsequent  general  power  from  the  principal  to  the  agent,  to 
sue  for  all  sums  due  the  principal,  and  to  execute  all  instruments  neces- 
sary to  carr^  the  power  into  full  effect,  will,  as  to  innocent  third  parties, 
bind  tne  principal  for  obligations  incurred  in  the  collection  of  a  loan, 
which  was  unauthorized  as  be<?ween  the  principal  and  agent. 

>  Attachment  Bond  Necssbaby. — An  indemnity  bond  to  the  sheriff  to  retain 
propel  ty  seized  under  attachment,  is  an  instrument  necessary  to  carry 
the  power  to  sue  into  effect. 

Agent,  Batzfioation  of  Acts  of. — ^A  ratification  of  the  unauthorized  acts  of 
an  agent,  can  only  operate  after  full  knowledge  of  those  acts. 

Attachment,  Claim  of  Thebd  Pabtt. — Where  property  was  seized  under 
two  attachments,  and  the  property  was  claimed  Dy  a  third  party,  where- 
upon both  attaching-creditors  indemnifie4  the  sheriff,  who  went  on  and 
sold  it,  and  paid  the  proceeds  to  the  first  attaching  creditor,  the  amount 
not  equaling  his  judgment — and  afterwards,  the  party  claiming  the  prop- 
erty, obtained  judgment  against  the  sheriff  for  the  yalue  of  the  property: 
Heldj  that  the  recourse  must  be  had  against  the  first  attaching-crecUtor, 
for  whose  benefit  the  property  was  sold. 

Idem. — In  such  case,  the  attaching-creditors  do  not  stand  in  the  position 
of  joint  trespassers,  the  seizure  of  the  second  being  subject  to  the 
first. 

Ipem. — Shebiff  ab  Agent. — ^The  sheriff  was  the  separate  agent  of  both  at- 
taching creditors,  but  in  the  order  stated,  and  as  he  disposed  of  the  prop- 
erty to  the  benefit  of  the  first  alone,  he  must  look  to  him,  and  not 
the  second  attaching-creditor. 

Judgment,  Conclubivenbss  of  Eboobd. — ^A  judgment-record  is  only  conclu- 
sive between  the  parties  and  their  privies,  except  in  some  cases  for  spe- 
cifiopurposes. 

Idem. — when  a  judgment-record  is  used  in  evidence,  it  can  only  be  consid- 
ered as  conclusive  evidence,  where  its  operation  is  mutual,  and  concludes 
both  parties. 

Attaobm^t— Tbial.  of  Claim  to  Pbopebtt. — ^Where  piroperty  attached  is 
claimed  by  a  third  person,  the  sheriff  may  protect  himself  before  a  jury 
of  six  persons*  and  if  the  verdict  be  in  favor  of  the  claimant,  he  mav  re- 
linquish the  levy,  unless  indemnified.  If  he  gives  the  bond  of  in- 
demnity, it  will  only  inure  to  the  benefit  of  the  owner  of  the  property, 
so  far  as  the  consequences  which  result  from  his  own  acts  are  concerned. 

Ipem.— Shebiff  as  Agent. — ^When  the  sheriff  attaches  property  of  the  de- 
fendant, he  does  it  as  the  officer  of  the  law.  If  it  is  not  the  proper- 
ty of  the  defendant,  he  is  the  agent  of  the  attaching  creditor. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

B.  Davidson,  the  plaintiff  in  the  Court  below,  as  the  assignee 
of  W.  E.  Gorham,  sheriff  of  San  Francisco,  brought  this  action 
against  A.  G.  Dallas,  £.  E.  Falkner,  and  Bernard  Peyton,  on  a 
bond  for  one  hundred  thousand  dollars,  given  by  them  to  W.  E. 
Gorham,  under  the  following  circumstances. 

1.  One  Gilson  sued  out  an  attachment  against  Meiggs,  for 
thirty-five  thousand  dollars,  and  had  the  steam-tug  *'TJnder- 
writer"  seized  by  Gorham,  sheriff  of  the  county  of  San  Fran- 

1.  cited  Hall  v.  Crandall,  29  Cal.  671. 

2.  Doubted,  sama  cose,  15  C»l.  79;  dlatingnlBhed,  Lewis  t.  Jokau,  34  CaL  633. 

216 


Digitized  by 


Googk 


Oct.  1857.]  Davidson  v.  Dallas.  228 

Cisco,  on  the  8th  day  of  December,  at  thirty  minutes  past  twelve 

o'clock,  A.M. 

2.  One  McPherson  claiming  to  act  as  the  agent  of  defendant 
Dallas,  also  sued  out  an  attachment  agaipst  Meige^  for  twelve 
thousand  five  hundred  and  forty-two  dollars,  which  was 

also  *levied  on  the  "  Underwriter"  on  the  same  day  at    [228] 
two  o'clock  A.  M.,  being  after  the  levy  of  the  other  attach* 
ments. 

3.  Davidson,  the  plaintiff,  claimed  the  the  "Underwriter"  as 
hid  property;  whereupon  bonds  of  indemnity  were  required  by 
the  sheriff  from  both  Gilson  and  Dallas. 

4.  A  separate  bond  was  accordingly  given  by  Gilson,-  with 
sureties,  and  also  a  separate  bond  executed  by  McPherson,  as 
agent  of  Dallas,  with  sureties;  each  bond  indemnifying  the 
sheriff  for  detaining  the  property  under  the  respective  attach- 
ments.   . 

5.  On  the  12th  of  December,  1854,  Davidson  sued  Gorham 
for  the  seizure  of  the  vessel,  and  on  the  16th  of  January,  1865, 
recovered  judgment  against  him  for  the  sum  of  eighty-five  thou- 
sand dollars. 

6.  McPherson  and  Gilson  both  had  notice  of  the  trial  of  Dch 
vidson  V.  Gorham,  and  both  assisted  to  defend  it. 

7.  The  sheriff  has  not  paid  the  judgment  of  Davidson  against 
him,  but  assigned  to  Davidson  the  bond  of  indemnity,  executed 
by  McPherson  as  the  agent  of  Dallas. 

8.  Davidson  brought  this  suit  upon  this  bond,  and  recovered 
judgment  in  the  Court  below,  against  Dallas  and  his  sureties, 
for  the  full  penalty  of  the  bond,  namiely,  one  hundred  thousand 
dollars,  and  they  appealed. 

9.  Before  the  case  of  Davidson  v.  Gorham  was  finally  disposed 
of,  and  while  the  same  was  pending  in  this  Court,  on  appeal, 
McPherson  (claiming  to  act  for  Dallas)  and  Gilson  entered  into 
an  agreement,  by  which  it  was  stipulated  "that  in  case  the  de- 
cision of  the  Supreme  Court  shall  be  given  in  our  favor,  and 
that  the  vessel  shall  not  produce  sufficient  to  satisfy  both  de- 
mands, with  cQsts  of  suit,  we  will  divide  the  net  amount  re- 
ceived pro  rata,  in, proportion  to  the  several  amounts  due  us,  and 
pay  all  necessary  expenses  occurring,  in  the  same  proportion, 
with  the  exception  of  the  fees  charged  by  our  respective  solicit- 
ors, which  we  agree  to  pay  individually;  and  in  case  the  said 
suit  shall  be  decided  adverse  to  u^,  we  agree  to  pay  the  neces- 
sary expenses  in  the  same  proportion,  except  the  fees  of  our  so- 
licitors." 

10.  Dallas,  who  resided  in  Scotland,  sent  to  McPherson  the 
sum  of  twenty  thousand  dollars,  to  purchase  a  prior  mortgage 
upon  certain  land,  on  which  Dcdlas  held  subsequent  mortgages. 
At  this  time  McPherson  had  no  formal  power  of  attorney  from 
Dallas. 

11.  McPherson,  finding  he  could  not,  at  the  time,  purchase  in 
the  prior  mortgage,  took  the  responsibility  of  lending  the  money, 
in  paii,  to  Meiggs,  taking  the  two  notes  to  Meiggs,  the  one  pay- 
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<  ■ 

able  to  "  A.  W.  McPherson,  apfent  for  A.  Or.  Dallas,  or  order," 
and  the  other  to  "A.  W.  McPherson,  agent,  or  order." 

[229]  These  *notes  he  endorsed  to  Dallas,  before  commencing 
the  suit  of  Dallas  t.  Meiggs, 

12.  McPherson  afterwards  received  from  Dallas  a  regular 
power  of  attorney,  authorizing  him  "  to  enter  into  and  to  take 
possession  of  all  lands,  tenements,  and  real  and  personal  estate, 
whatever,  in  said  State  of  California,  or  elsewhere  within  the 
United  States  of  America;  and  to  uplift,  recover,  sue  for,  and 
discharge,  all  sum  or  sums  of  money,  due  .and  addebted  to  me, 
within  the  said  State;  with  power  to  my  said  attorney  to  arbi- 
trate, compromise,  and  amicably  settle,  all  questions  in  which 
I  may  be  in  any  way,  or  to  any  extent,  interested  within  the 
United  States,  and  to  enter  into,  subscribe,  and  deliver,  in  due 
form  of  law,  all  deeds  requisite  for  these  purposes,  or  any  of 
them;  with  power  also  to  sell  and  dispose  of  said  real  and  per- 
sonal estate,  or  any  part  or  parcel  thereof,  or  interest  therein, 
and  to  grant  all  necessaiy  deeds  and  acquittances,  to  carry  these 
powers  into  full  effect;  as  also,  generally  to  manage  mjr  affairs 
in  said  States."  This  power  of  attorney  was  executed  in  Scot- 
land, August  24,  1854,  and  received  by  McPherson,  October  25, 
1854.  The  first  note  of  Meiggs  was  for  four  thousand  eight 
hundred  and  ninety-two  dollars,  dated  September  18, 1854;  and 
the  second  for  seven  thousand  six  hundred  and  fifty  dollars,  and 
was  dated  October  3,  1854. 

13.  Gilson  obtained  judgment  against  Meiggs,  upon  which  ex- 
ecution was  issued,  September  29, 1855,  for  thirty-eight  thousand 
five  hundred  and  seventeen  dollars  and  twelve  cents,  under  which 
the  vessel  was  sold,  October  8,  1855,  for  thirty-five  thousand 
dollars,  and  the  proceeds  paid  to  Gilson. 

14.  On  the  2d  of  January,  1856,  Gorham,  for  the  consideration 
of  two  thousand  five  hundred  dollars,  paid  by  Gilson,  released 
the  sureties  of  Gilson  from  aU  liability  upon  the  indemnity  bond 
given  by  Gilson. 

15.  The  bonds  given  to  the  sheriff  by  Gilson  and  McPherson, 
were  each  for  the  sum  of  one  hundred  thousand  dollars. 

On  the  trial,  among  other  things,  there  were  introduced  in 
evidence  by  the  plaintiff,  the  judgment-records,  and  proceedings 
thereunder,  in  the  case  of  DaUs  v.  Meiggs,  and  Davidson  v.  Gor- 
ham,  under  the  exception  of  defendant's  counsel. 

A.  W.  McPherson  was  examined  as  a  witness  by  the  defense, 
and  testified  as  follows: 

**  Falkner  and  Peyton,  the  sureties,  executed  the  indemniiy 
bond  at  my  request.  I  first  asked  them  the  day  it  was  executed. 
The  bond  was  signed  at  the  sheriff's  offioe  in  the  presence  of  the 
clerk  who  drew  it  out.  The  clerk  was  a  Mr.  Brady,  who,  I 
think  was  deputy-sheriff.  Mr.  Falkner,  when  I  asked  him  at 
his  office  to  sign,  asked  me  if  Mr.  Dallas  was  to  be  responsible 
for  it.  I  told  him  that  Mr.  Dallas  was  to  be  responsible.  I  then 
assured  him  that  Mr.  Dallas  would  protect  him.  He 
[2301    knew  I  ^represented  Mr.  Dallas.    I  told  him  I  had  a 
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power  of  attorney  in  the  sheriff's  office.  Mr.  Palkner  said  if 
the  case  went  against  us  he  would  be  ruined.  I  then  assured 
him  that  Mr.  Dallas  would  protect  him.  I  signed  the  bond 
first.  I  did  not  show  the  power  of  attorney.  Falkner  asked 
me  frequently  whether  it  was  Dallas'  bond.  He  refused  to  sign 
my  bond.  The  bond,  when  executed,  was  delivered  to  Mr. 
Brady.  Mr.  Dallas  had  then,  and  has  now,  a  large  property 
in  this  State.  I  directed  the  suit  of  Dallas  t.  Meigga,  to  be 
brought.  Dallas  remitted  me  twenty  thousand  dollars  for  in- 
vestment in  August,  1854.  I  received  it  in  August,  1854.  A 
portion  of  this  I  invested  in  Meiggs'  warrants  (forged  warrants,) 
about  thirteen  thousand  dollars.  I  brought  the  suit  of  DcUlaa  v. 
Meiggs  to  recover  the  money.  It  was  in  this  suit  that  the  indem- 
nity bond  was  given.  The  investment  in  warrants  must  have 
been  in  September  or  October,  1854.  It  was  under  the  power 
of  attorney  in  evidence  that  I  executed  the  bond.  I  received 
the  money  before  I  received  the  power  of  attorney.  The  war- 
rant investments  were  all  made  by  the  1st  of  October.  The 
money  was  sent  me  for  a  different  purpose.  It  was  sent  to  pur- 
chase the  Saucelito  Bancho  mortgage  of  Barton  Eicketson,  and 
upon  which  Mr.  Dallas  had  other  mortgages  subsequent  to  that 
of  Ricketson.  I  tried  to  buy  it  and  could  not,  and  in  the  mean 
time  I  invested  the  money  in  short  loans,  and  I  had  invested 
some  of  the  money  in  the  warrants  before  I  received  the  power. 
First  investment  before  I  received  the  power,  the  other  after. 
So  far  as  these  short  loans  to  Meiggs  are  concerned,  they  were 
made  without  authority  from  Dallas.  I  considered  this  as 
Dallas'  debt  when  the  suit  was  brought.  I  had  invested  other 
money  for  Dallas  before  this.  Mr.  Dallas  has  mortgages  upon 
the  Saucelito  Bancho,  a  house  in  Sacramento  street,  and  money 
in  the  hands  of  Falkner,  Bell  &  Co.,  who  for  six  months  have 
been  acting  as  his  agents.  The  mortgages  belonging  to  Dallas 
in  the  Saucelito  Bancho  amounts  to  thirty  thousand  or  forty 
thousand  dollars.     He  has  also  a  mill  on  the  Albion  Bancho. 

**  I  think  Mr.  Falkner  did  not  see  the  power  of  attorney  when 
I  received  it.  He  alluded  to  the  suit  of  Davidson  v.  Oorham,  I 
knew  of  that  suit  when  I  signed  the  bond,  and  I  wrote  to  Mr. 
Dallas  about  the  proceedings  in  regard  to  the  **Tug  TJnder- 
vrriter,"  I  did  not  draw  upon  him  for  the  expenses,  nor  upon 
Jardine,  Matheson  &  Co.  I  did  not  pay  the  keeper's  fees  out  of 
any  of  Dallas'  money. 

''The  Bicketson  mortgage  was  a  prior  one  to  Dallas',  and  the 
purchase  of  it  was  intended  to  protect  his  mortgages.  I  wrote 
to  Mr.  Dallas  about  the  Underwriter  suit,  gome  time  after  the 
attachment.  Don't  recollect  whether  it  was  before  or  after  the 
bond," 

The  plaintiff  had  judgment  in  the  Court  below  for  the 
full  *  amount  of  the  bond,  one  hundred  thousand  dollars.    [231] 
Defendants  moved  for  a  new  trial,  which  being  denied, 
they  appealed. 
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Saunders  &  Hepburn^  for  Appellants. 

That  in  the  Meiggs  loan,  McPherson  acted  without  authority 
irom  Dallas,  who  has  never  ratified  it;  and  that  therefore  said 
debt  from  Meiggs  was  never,  in  fact,  owing  to  Dallas,  and  said 
suit  was  therefore  not  authorized  under  the  power. 

When  Mr.  Dallas  remitted  the  twenty  thousand  dollars,  it 
was,  in  the  strictest  sense,  the  creation  of  a  special  agency. 
There  were  no  antecedent  relations  between  McPherson  and  Dal- 
las, from  which  an  authority  could  be  inferred.  The  loan  to 
Meiggs  was  utterly  unauthorized,  and  at  the  risk  of  McPherson, 
who  is  now  responsible  to  his  principal  for  the  amounts  invested 
and  lost,  not  as  a  guarantor,  but  in  money  had  and  received. 

There  can  be  no  doubt  of  this^  •  There  is  no  evidence  of  rati- 
fication by  Mr.  Dallas,  nor  even  of  notice,  except  by  the  mail- 
ing of  a  letter,  which  he  is  not  proved  to  have  received,  nor  its 
contents  proved  in  the  cause. 

There  is  no  evidence  of  notice  to  Dallas  of  the  execution  of 
the  bond,  even  by  mailing  a  letter  of  advice. 

If  it  be  contended  that  Dallas  clothed  McPherson,  by  the 
remittance,  with  ostensible  ownership  of  the  money,  so  far  as  to 
protect  third  persons  in  their  dealings  with  the  agent,  the  answer 
is: 

The  very  causes  of  action  in  DaUaa  v.  Jfeigga,  showed  the 
agency  of  McPherson;  aud  the  acceptance  of  the  Meiggs  note, 
by  Dcdlas,  to  have  been,  if  at  all,  by  procuration;  putting  all 
persons  dealing  with  McPherson,  in  respect  of  them,  distinctly 
upon  inquiry  as  to  the  fact  of  acceptance,  and  as  to  the  fact  and 
extent  of  his  authority. 

Both  these  notes  (in  DaUas  v.  Meiggs)  were  originallv  made  to 
McPherson,  and  endorsed  by  him  to  Dallas,  upon  the  eve  of 
the  suit. 

If  an  agent,  to  whom  money  is  remitted  for  a  prescribed  in- 
vestment, may  not  only  appropriate  it  to  his  own  use,  or  divert 
and  lose  the  fund,  but  involve  his  principal  in  prospective  en- 
gagements, (although  actually,  unauthorized,)  because  he  is  in 
the  possession  of  the  money,  then  there  must  be  an  end  of  all 
monetary  enterprise,  beyond  the  immediate  supervision  and  con- 
trol of  a  capitalist.  A  factor,  bein^  in  possession  of  goods, 
may  sell  on  credit,  and  the  purchaser  insist  upon  a  set-off  against 
the  factor.  But  a  factor,  as  such,  cannot  sell  the  goods,  receive 
the  money,  and  invest  in  a  manner  to  involve  further  and  unau- 
thorized responsibility  of  his  principal.  So,  an  agent  entrusted 
with  commercial  paper,  negotiable  bjr  delivery,  may,  so  far  as 
third  persons  are  concerned,  misapply  it  against  his  instructions. 
The  case  at  bar  is  distinguishable  from  all  such  cases, 
[232]  in  this:  *that  in  the  others,  the  property  itself  being 
placed  in  the  possession  of  an  agent,  with  all  the  indicia 
of  ownership,  it  would  be  a  fraud  upon  third  persons  to  insist 
upon  less  power,  by  private  instructions,  than  he  gave  bj-  his 
acts,  which  alone  are  observable  and  known  to  the  business 
world.     The  property  is  therefore  answerable,  and  only  the 
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property.  In  this  case,  not  only  is  the  money  remitted  lost,  bat 
another  liability  incurred,  although  the  sheriff  (the  party  treat- 
ing) was  distinctly  informed  of  the  fiduciary  capacity  of  Mc- 
Pherson,  in  receiviug  the  notes;  and  the  notes  in  his  hands  act- 
ually unendorsed  by  Dallas.  (See  Story  on  Agency,  Sees.  443, 
444,  for  instances  of  the  former  class  of  cases!) 

Ilie  bond  is  unauthorized  by  the  power.  The  agency  it  cre- 
ated is  special,  for  it  enumerates  specifically  the  contemplated 
acts  of  the  attorney,  and  the  general  clauses  afterwards  occur- 
ring in  the  power,  do  not  enlarge  its  operation,  but  only  express 
what  an  attorney  would,  in  any  event,  have  by  necessary  impli- 
cation of  law.  •  The  special  pdwers  are: 

1.  To  sue  for,  recover,  and  receive  money  and  property,  owing 
or  belonging  to  the  principal  at  the  execution  of  the  power, 
and  to  arbitrate,  compromise,  and  amicably  settle  for  the  same, 
and  to  enter  into,  etc.,  all  deeds,  etc.,  that  may  be  requisite  for 
these  purposes. 

2.  To  sell  property,  and  execute  all  necessary  deeds,  etc.,  to 
carry  the  foregoing  powers  into  effect. 

3.  To  manage  the  principal's  afiairs,  and  do  any  other  act  in 
the  premises,  etc. 

The  general  clause  in  this  power  is  expressly  confined  to  the 
special  purposes  previously  defined. 

If  it  were  not,  it  could,  upon  a  well-settled  rule  of  construc- 
tion, have  no  more  extended  operation.  (See  BiUings  v.  Mann^ 
S.  C.  Cal.,  Jan.  Term,  1857;  RosgUer  v.  Bossiter,  8  Wend.  494.) 

In  the  construction  of  a  formal  power,  the  bond,  to  be  valid, 
must  be  within  the  express  terms  of  the  power,  or  necessarily 
implied  as  incident  to  an  express  power,  and  indispensable  to  its 
effectual  and  ordinary  exercise.  (Paley  on  Agency,  marginal 
page,  192;  Story  on  Agency,  Sees.  76,  77.) 

In  the  case  at  bar,  it  will  not  be  contended  that  the  act  in 
question  is  authorized  by  the  concluding  general  clause,  ''  to 
manage,"  etc. ,  but  that  the  power  to  execute  deeds,  will  or  may 
include  a  bond  given  in  the  course  of,  and  to  promote  the  pur- 
poses of,  a  suit  properly  instituted,  or  the  collection  of  a  debt 
under  the  power. 

Now,  it  IS  evident  that  the  power  to  execute  deeds,  in  the  con- 
nection in  which  it  appears  in  this  instrument,  imports  no  sub- 
stantive power  of  itself.  It  is  indicated  as  a  means  of  executing 
certain  special  powers  just  before  enumerated,  which  are,  **  to 
sue,"  etc.,  and  to  "compromise,"  etc.,  and  must,  of 
course,  be  *confined  to  the  execution  of  those  powers,  not  [233] 
regarding  them  as  a  mere  motive  or  suggestion  to  its  exer- 
cise, upon  any  occasion,  and  in  any  manner,  at  the  discretion  of 
the  agent,  but  naturally  flowing  from  the  specified  act,  as  a  usual 
and  natuiul  means  of  accomplishing  it. 

It  is  not  the  intent  of  the  agent,  however  bona  fide^  that  will 
validate  the  act,  but  the  special  intent  of  the  principal,  discern- 
ible upon  the  face  of  the  power,  and  by  a  strict  construction. 
(See  Hubbard  v.  Elmer,  7  Wend.  448.) 
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It  is  submitted,  that  the  bond  being  authorized  by  the  pbwer, 
and  Mr.  Dallas  not  boiind,  his  sureties  are  released: 

1.  Because  the  instrument  purports  to  be  the  undertaking  of 
Dallas,  as  principal,  and  Falkner  &  Peyton,  as  sureties;  and 
within  the  principle  of  Bryan  v.  Berry,  6  Cal.  394,  ought  to  be 
construed  as  the  principal  undertaking  of  Dallas,  and  <£at  of  the 
sureties  as  accessoiy. 

In  which  case  they  are  not  bound  for  want  of  a  principal  en- 
gagement. (1  Pothier  on  Obligations,  page  176.)  Which  is  iden- 
tical with  the  English  law,  when  the  character  of  principal  and 
secondary  obligations  is  once  established. 

2.  The  undertaking  is  incomplete,  and  shows  the  intention 
of  the  sureties  to  be  bound  with  Dallas,  and  not  without  him. 
(See  Wood  v.  WaMnim,  2  Pick.  24;  Bean  t.  Parjcer,  17  Mass. 
604.) 

The  principle  is  the  same  where  the  defect  is  by  incapacity  of 
the  principal,  and,  of  course,  where  the  execjition  is  unauthor- 
ized.    (See  Burge  on  Suretyship,  6,  7,  and  notes.) 

3.  The  sureties  are  affirmatively  proved  to  have  executed  ex- 
pressly with  the  view  of  the  responsibility  of  Dallas  to  them. 
McPherson  represented  himself  as  fully  authorized,  and  Falkner 
indicates  his  reliance  upon  the  responsibility  of  the  principal,  at 
the  time  of  the  execution  and  delivery  of  the  bond,  in  the  most 
positive  manner.  His  being  an  ostensible  principal  in  the  bond 
and  the  sureties'  evident  reliance  upon  him,  brings  the  case 
clearly  within  the  principle  of  the  most  exacting  cases.  (See 
Leafetal  v.  Gibba,  19  Eng.  0.  L.  604;  Parker  v.  Bradley,  2  Hill, 
686,  and  cases  cited.) 

There  is  no  breach  of  the  conditions  of  the  bond,  and  no  dam- 
age proved.  The  condition  Ib  to  indemnify  the  sheriff  for  de- 
taining the  property  levied  on: 

1.  The  proof  (record  of  Gilson  v.  Meiggs)  shows  the  original 
seizure  to  have  been  in  another  cause.  The  record  of  Davidson 
V.  Gorham,  (the  judgment  in  which  is  attempted  to  be  used  here 
as  affording  a  measure  of  damages,  and  to  show  that  liability 
has  been  incurred  by  the  sheriff,  within  the  recital  and  condi- 
tions of  our  bond,)  shows  only  that  the  damage  recovered  was 
attributable,  not  to  any  act  of  the  sheriff,  in  Dallas  v.  Meiggs, 

but  to  his  conduct  in  Gilson  v.  Meiggs,     See  answer  in 
[234]    ^Davidson  *v.  Gorham,  in  which  defendant  justifies  by  pro- 
cess in  the  Gilson  case  alone. 

2.  The  sheriff  voluntarily  abandoned  our  process  and  lien,  and 
converted  the  property,  under  final  process,  in  Gilson  v.  Meiggs, 

Under  our  attachment,  as  long  as  the  stipulated  detention 
continued,  the  property  was  responsive  to  the  undertakers  in  the 
case.  The  sheriff,  upon  receipt  of  execution  in  Gilson's  case, 
might  have  re-delivered  the  property  to  Davidson,  or  required 
indemnity  upon  sale.  His  indefinite  engagement  to  detain  the 
property  in  the  Dallas  case,  was  then  performed.  He  had  de- 
tained her  until  other  and  inconsistent  process  issued,  command- 
ing him  not  to  detain  Ler.     He  chose  to  sell  her,  which  occa- 
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sioned  the  contended  loss,  which,  until  his  sale,  was  represented 
by  the  property  itself,  and  a  sure  indemnity  against  damage  or 
liability  by  the  intention.  The  sheriff  now  seeks  to  make  a 
guaranty  against  loss  by  our  detention,  an  indemnity  against 
file  loss  of  the  vessel,  under  a  foreign  process,  which  he  was  not 
bound  to  obey,  and  ought  not  .to  have  obeyed,  without  an  in- 
demnity against  loss  or  liability  by  that  act.  The  end  of  this 
detention,  under  our  process,  was  when  he  was  obliged,  by  re- 
ceipt of  an  execution,  to  deliyer  up  the  vessel  to  Davidson,  or 
sell  her  under  the  execution. 

The  sheriff  was  bound  to  see  to  the  application  of  all  other 
sureties  of  the  principal.  Here  he  has  literally,  for  a  considera- 
tion, actually  sold  the  lien  of  the  principal.  And  it  will  not 
strengthen  his  case,  that  he  did  so  without  the  assent  of  the 
principal — ^in  actual  fraud  of  his  rights,  as  well  as  his  sureties. 
(See  Story  on  Contracts,  Sec.  872.) 

5^.  Eeydenfeldt,  for  Appellant. 

tt  was  urged,  however,  by  the  respondent,  in  the  argument  at 
the  bar,  that  the  suit  in  the  name  of  Dallas  was  a  ratification, 
because,  as  it  was  said,  it  was  a  record,  and  imported  verity,  it 
could  not  be  disputed,  and  was  conclusive.  This  argument 
evinced  so  great  an  error  of  the  governing  legal  principal,  as  to 
make  it  appear  almost  a  waste  of  time  to  answer  it.  Eecords 
are  only  conclusive  between  parties  and  privies,  and  must  be 
mutual.  Greenleaf  says:  **  But  to  prevent  this  rule  fiom  work- 
ing injustice,  it  is  held  essential  that  its  operation  be  mutual. 
Both  the  litigants  must  be  alike  concluded,  or  the  proceedings 
cannot  be  set  up  as  conclusive  upon  either."  (1  Green.  Ev., 
Sec.  524.) 

In  this  case,  Gorham  was  no  party  to  the  stiit  of  Dallas  v. 
MeiggSyBXidi  as  he  is  not  concluded  by  it,  so  cannot  be  Dallas. 

What,  then,  is  the  effect  of  the  record  in  that  suit?  I  give  the 
answer  by  another  quotation  from  the  same  author:  ''A  record 
may  also  be  admitted  in  evidence  in  favor  of  a  stranger  against 
one  of  the  parties,  as  containing  a  solemn  admission  or 
judicial  ^declaration  by  such  party  in  regard  to  a  certain  [285] 
fact.  But  in  that  case,  it  is  admitted,  not  as  a  judgment 
conclusively  establishing  the  fact,  but  as  the  deliberate  declara- 
tion, or  admission,  of  the  party  himself,  that  the  fact  was  so.  It 
is  therefore  to  be  treated  according  to  the  principles  governing 
admissions,  to  which  class  of  evidence  it  properly  belongs." 
(Green.  Ev.,  Sec.  527.) 

The  rule,  as  thus  laid  down  by  Greenleaf,  applied  to  this  case, 
makes  the  record  in  Dallas  v.  Meiggs,  merely  an  admission  of  the 
former  that  he  authorized  the  suit,  but,  like  all  admissions, 
leaves  it  liable  to  be  rebutted  by  showing  the  truth. 

3.  The  rules  of  law  require  greater  stoictness  in  the  interprci- 
tation  of  powers  of  attorney,  than  any  other  instruments,  and 
nothing  can  be  taken  by  implication  unless  it  is  so  clear  as  to 
exclude  every  other  conclusion. 
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To  imply,  therefore,  that  in  the  power  from  Dallas  to  Mc- 
Pherson,  is  contained  authority  to  execute  a  bond  of  indemnity, 
is  carrying  construction  to  its  extremest  latitude.  It  is  not,  in 
any  respect,  a  necessary  incident  to  the  power  to  sue,  for  the  suit 
may  be  commenced,  carried  on,  and  concluded,  without  its  exer- 
cise; and  this  is  all  the  right  which  the  power  to  sue  confers. 

That  a  contract  of  indemnity  may  be  eventually  beneficial  to 
the  party  suing,  is  no  argument  in  favor  of  the  existence  of  the 
power  to  make  it.  McPherson  might  have  refused  to  enter  into 
it,  and  still  the  suit  would  have  progressed  to  a  final  termina- 
tion, and  thus  exhibited  a  complete,  unbroken,  efficient  exercise 
of  the  power  to  sue.  But  aa  i^na  point  is  satisfactorily  treated 
in  i^e  ar^ment  of  Sanders  and  Hepburn,  I  decline  its  further 
examination. 

4.  It  is  insisted,  that  no  damage  was  sustained  by  the  sheriff 
in  consequence  of  the  levy  under  the  Dallas  attachment.  The 
rule  of  the  law,  in  regard  to  the  proper  measure  of  damages, 
confines  them  to  the  actual  loss,  and  if  there  be  no  loss,  then 
the  damages  are  nominal.  Judge  Stobt,  speaking  of  the  doc- 
trine, says,  that  ''  it  is  a  good  defense,  or  rather  a  good  excuse, 
that  the  misconduct  of  the  agent  has  been  followed  by  no  loss 
or  damage  whatsoever  to  the  principal;  for  then  the  rule  applies, 
that  although  it  is  a  wrong,  yet  it  is  without  damage;  and  to 
maintain  an  action,  both  must  concur,  for  damnum  absque  iiv- 
juria,  and  injuria  absque  damno,  are,  in  general  equally  objec- 
tions to  any  recovery."    (Stoiy  on  Agency,  Sec.  236.) 

"  Eyery  one,"  says  Lord  Holt,  '*  shall  recover  damages  in 
proportion  to  the  prejudice  he  hath  sustained."  (Ferrer  v.  Beale, 
•  1  Ld.  Raym.  692.)  In  Walker  v.  Smith,  1  Wash.  C.  C,  Judge 
WAsmNGTON  says:  "The  rule  is,  that  the  plaintiff  should  re- 
cover so  much  as  will  repair  the  injury  sustamed  by  the  miscon- 
duct of  the  defendant." 

Sedg^ck  says,  "  That  if  loss  without  legal  injury  goes  unre- 
dressed, the  correlative  proposition  is  equally  true,  that 
[236]  injury  '^'without  loss  furnishes  no  ground  for  other  than 
nominal  relief  " — ^and  in  a  note,  he  cites  a  case  from  11 
Mees  &  W.,  wherein  Rolf,  B.,  says,  "  though  injury  may  have 
resulted  to  the  plaintiff,  it  is  damnum  absque  injuria,  and  no 
action  will  lie."    (Sedg.  Measure  of  Damages,  31.) 

And  again :  "  Substantial  loss  to  the  party  must  have  ensued 
to  entitle  him  to  substantial  relief."    (Id.  32.) 

In  this  case,  before  the  levy  of  the  Dallas  attachment,  the 
property  was  already  seized;  afterward  sold  under  the  prior 
attachment.  It  is  apparent,  that  the  Dallas  attachment  caused 
none  of  the  injury.  This  is  answered  by  the  assertion,  that  it 
is  not  known  that  the  sheriff  would  have  held  the  property  but 
for  the  Dallas  bond  of  indemnity.  To  this  we  have  two  an- 
swers; first,  a  bond  of  indemnity  was  already  given  in  the  first 
suit,  which  was  received  as  satisfactory  by  the  sheriff,  and  there- 
fore, he  was  bound  to  hold  the  property.  Second,  we  have  the 
sheriff's  solemn  admission  of  record,  in  his  answer  to  the  com- 
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plaint  of  Davidson,  that  he  seized  and  detained  the  vessel  bj 
virtue  of  the  Gilson  attachment.  He  calls  upon  us  now  for 
damages.  We  ask  what  are  they?  He  points  to  the  recovery 
against  him  in  the  case  of  Davidson  v.  Gorliam;  he  wishes  to 
conclude  us  by  that  suit;  but  if  so,  then  the  rule  must  work 
both  ways.  Examine  the  case,  and  not  one  dollar  has  been 
recovered  of  the  sheriff  on  account  of  any  act  of  Dallas;  the 
legality  of  the  Dallas  levy  was  not  put  in  issue;  the  material 
issue  found  and  determined,  was  the  improper  seizure  and  con- 
version in  the  Gilson  case;  that  is  all  which  that  record  estab- 
lishes, and  it  is  therefore  no  evidence  to  prove  loss  sustained  by 
the  levy  for  Dallas. 

Greenleaf  says:  "  The  principle  upon  which  judgments  are 
held  conclusive  upon  the  parties,  requires  that  the  rule  should 
apply  only  to  that  which  was  directly  in  issue,  and  not  to  every- 
thing which  was  incidentally  brought  into  controvery  during  the 
trial."    (lGreenl.Ev.,Sec.  528.) 

There  was  but  one  trespass,  because  the  sheriff  was  the  agent 
of  both  attaching-creditors,  and  performing  but  one  act — ^that 
of  seizing — affecting  one  and  the  same  piece  of  property  in- 
capable of  suddivision — detaining  the  property  for  the  same 
period  of  time;  by  his  act,  he  unites  all  parties  by  whose  direc- 
tions, or  in  whose  favor  he  makes  the  levy,  in  one  trespass,  as 
effectually  as  if  they  were  all  present,  and  assisting  in  the 
manucaption.  Nor  can  it  be  urged,  that  a  levy  made,  or  rather 
entered,  at  two  different  times,  alters  this  position.  For  if  that 
be  true,  then,  as  there  was  but  one  taking,  the  second  levy  is  no 
trespass.  But  the  second  levy  is  only  made  a  trespass  by  rela- 
tion to  the  first  taking.  (See  WinUe  v.  Chetwind,  1  Dow.,  N.  C. 
204;  Chambers  v.  Coleman,  9  Dow.  P.  C.  388.) 

Now  it  will  hardly  be  disputed  that  one  satisfaction  is  all  that 
can  be  had  for  one  trespsss.     (See  Livingston  v.  BisJwp,  2 
Johns.  *290;   Thomas  v.  Bumsey,  6  Johns.  26;   Campbell    [237] 
V.  Phelps,  1  Pick.  62;  Baker  v.  LoveU,  8  Mass.  79;  San- 
derson V.  CaMweU,  2  Aik.  200,  Vermont.) 

In  Campbell  v.  Phelps,  above  cited.  Wilder,  J.,  says:  "  If  two 
take  the  goods  of  another,  or  convert  them  to  their  own  use, 
and  judgment  is  recovered  against  one,  and  afterwards  the  other  < 
pays  the  value  witii  or  without  suit,  the  property  will  vest  in 
them  jointly,  or  in  him  who  pays  the  price." 

In  Baker  v.  LoveU,  above  cited,  C.  J.  Pabsons  says:  "Where 
one  trespass  has  been  committed  by  several  persons  jointly,  the 
party  injured  may  sue  any  or  all  the  trespassers,  but  he  can  re- 
cover but  one  satisfaction  for  the  same  injury.  As  it  is  confessed 
by  the  pleadings,  that  the  trespass  was  committed  jointly  by 
Dennis  and  the  defendant,  and  that  Dennis  has  made  full  satis- 
faction, the  plea  in  bar  is  sufficient,"  etc. 

(7.  Temple  Emmett,  and  Bohinson,  BeaUy  &  Botts,  for  Respond- 
ent. 
The  appellant's -counsel  are  inerror^when  they  assert  that  we 
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concede  McPherson's  want  of  authority  to  make  the  loan  to 
Meiggs. 
The  record  discloses  the  facts: 

1.  That  the  money  could  not  be  used  in  the  speda]  purpose 
for  which  it  is  alleged  to  have  been  sent  by  Dallas.     And, 

2.  That  McPherson  had  previously  been  in  the  habit  of  mak- 
ing short  loans  with  Dallas'  money. 

From  these  two  facts,  it  may  legitimately  be  deduced  that 
McPherson  *was  authorized  to  make  the  loan  in  question.  At 
least  these  facts  were  proper  evidence  towards  establishing  the 
fact  of  such  authority;  and,  uncontradicted,  are  suf&cient  to  sup- 
port a  finding  that  such  authority  existed.  This  Court  will  not 
disturb  the  finding  ci  the  Court  below  on  a  question  of  fact,  ex- 
cept where  such  finding  is  a  gross  departure  from  the  evidence. 

We  do  not,  therefore,  concede  fliat  McPherson  was  not 
originally  authorized  to  make  this  loan. 

But  we  might  safely  make  the  concession,  since  any  original 
want  of  authority  is  undoubtedly  cured  by  the  record  of  the 
suit  of  Dallas  v.  Msiggs. 

No  principle  can  be  better  settled  than  that  in  relation  to  the 
effect  to  be  given  to  judicial  records.  For  all  the  purposes  for 
which  they  can  be  used,  they  are  absolutely  conclusive  of  the 
facts  which  they  assert.  Nothing  can  be  alleged  against  their 
truth.  The  oidy  mode  of  avoiding  their  efi^ect  is  to  show  that 
the  record  is  inapplicable  to  the  purpose  for  which  it  is  attempted 
to  be  used,  and  hence  not  admissible  in  evidence.  .    . 

So  absolute  is  this  rule,  that  it  has  been  uniformly  held  that 
the  party  to  a  judicial  record  will  not  be  permitted  to  avoid  or 
contradict  it,  even  where  he  can  show  that  his  name  has 
[238]  been  *used  without  the  slightest  pretense  of  authority 
from  him.  He  may  recover  damages  against  the  attor- 
neys, and  other  parties  who  have,  without  authorization,  bound 
him  by  the  record  But  he  cannot  destroy  the  effect  of  the  rec- 
ord itself.  (Field  v.  Gibbs,  Peters  C.  C.  155;  J  Pick.  138;  The 
People  V.  Bradt,  7  Johns.  539.) 

But  Dallas  had  authorized  McPherson-  to  bring  this  suit.  The 
power  of  attorney  was  received  before  the  suit  was  commence'd. 
Although  the  powers  granted  by  that  instrument  are  limited  in 
number,  they  are  general  in  their  character.  That  is  to  say,  the 
power  to  sue,  for  instance,  is  not  confined  to  suing  for  a  partic- 
ular and  specified  debt.  It  is  to  sue  for  all  and  any  moneys  due 
the  principal.  Hence  the  power  of  attorney  is  what  is  termed  a 
general  power.  Now,  the  money  loaned  to  Meiggs  was  undoubt- 
edly the  money  of  Dallas,  The  notes  given  in  evidence  of  the 
loan  were,  in  terms,  to  "McPherson,  agent  for  Dallas,  and  Mc- 
Pherson, agent."  Dallas  could  have  recovered  against  Meiggs 
directly,  on  at  least  one  of  the  notes,  without  any  endorsement 
by  McPherson;  and  perhaps  on  both.  Meiggs  certainly  could 
not  have  defeated  the  action  by  pleading  a  want  of  authority  in 
McPherson  to  make  the  loan.  Such  a  plea  would  have  been  de- 
murrable. 
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How  absurd  it  is  to  say  that  Dallas  could  recover  money  from 
Meiggs,  yet  Meiggs.was  not  indebted  to  Dallas. 

And  even  if  the  notes  had  been  in  the  name  of  McPherson  in- 
dividually, without  the  addition  of  agent,  after  McPherson  had 
endorsed  them  to  Dallas,  and  suit  was  brought  in  the  name  of 
the  latter,  could  Meiggs  have  plead,  in  the  terms  of  the  appel- 
lant's argument,  that  McPherson  had  no  authority  originally,  to 
loan  the  money  to  him;  no  authority  to  endorse  the  notes  to 
Dallas;  that  Dallas  had  never  ratified  the  act;  and  hence  that 
Dallas  could  not  recover  in  that  action  ?  Would  not  such  a  plea 
on  Meiggs'  part  have  been  demurrable  ? 

And,  finally,  upon  this  point,  the  bond,  upon  which  this  suit 
is  brought,  recites  the  fact  that  Meiggs  was  indebted  to  Dallas. 

The  attorney  is  appointed  "to  uplift,  recover,  sue  for,  and 
discharge  all  sum  or  sums  of  money  due,  and  addebted  to  me  by 
any  person  or  persons,  company,  corporation,  or  firm,  within  the 
said  States;  with  power  to  my  said  attorney  to  arbitrate,  com- 
promise, or  amicably  settle  all  questions  in  which  I  may  be  in 
anywise,  or  to  any  extent,  interested,  within  the  said  United 
States;  and  to  enter  into,  subscribe,  and  deliver,  in  due  form 
of  law,  all  deeds  requisite  for  these  purposes,  or  any  of  them," 
etc. 

To  what  purposes  is  this  special  power  to  enter  into  deeds  in- 
tended to  apply  ?  Clearly  to  the  precedent  matter  of  the  instru- 
ment. And  to  what  portion  of  the  precedent  matter  ?  We  sub- 
mit that  it  must  be  held  to  apply  to  each  and  every  distinct  pow- 
er or  purpose  preceding  it.  It  cannot  be  confined  to  the 
last  *purpo8e  mentioned,  **to  amicably  settle."  That,  [239] 
we  shall  show,  is  itself  made  auxiliary  to  the  power  to 
uplift  and  recover.  But  assuming  for  the  moment,  that  it  is  an 
independent  and  principal 'power  or  purpose,  we  say  that  the 
expression  "for  these  purposes  or  any  of  them,"  cannot  be  con- 
fined in  its  application  to  the  power  "to  amicably  settle,"  for  the 
words  are  used  in  the  plural  number.  Then,  if  it  cannot  be 
confined  to  the  last  purpose  mentioned,  upon  what  principle  can 
its  application  be  limited  to  a  portion  of  the  precedent  pur- 
poses ?  This  would  be  making  a  merely  arbitrary  separation  of 
the  foregoing  matter,  for  which  there  is  no  warrant  in  the  terms 
or  intent  of  the  instrument  itself.  The  word  "any"  means 
every,  and  the  expression  "for  these  purposes  or  any  of  them," 
in  effect  reads:  "  for  the  foregoing  purposes  and  every  of 
them."  It  will  not  be  pretended  that  to  uplift  or  to  recover, 
etc.,  debts,  is  not  one  of  the  purposes' of  the  power  of  attor- 
ney. 

But  a  syntactical  analysis  of  the  sentence  will  show  that  the 
powers  to  uplift,  recover,  sue  for,  and  discharge  debts,  are  the 
principal  purposes  of  the  first  branch  of  the  instrument,  and 
that  the  powers  to  arbitrate,  compromise,  and  amicably  settle, 
as  well  as  the  power  to  enter  into  deeds,  are  made  auxiliary  to 
those  principal  purposes. 

The  attorney  is  appointed  to  uplift,  recover,  ^tc,  aU  sums  of 

Digitized  by  LjOOQ IC 


240  Davidson  t;.  Dallas.  [Sup.  Ct. 

money,  etc.,  then,  after  a  semicolon,  follow  the  words:  *•  with 
power  to  arbitrate,  etc.,"  the  proposition  "  with,"  showing  the 
connection  and  dependence  of  the  second  on  the  first  member 
of  the  sentence.  And  then,  after  another  semicolon,  ''  and  to 
enter  into  all  deeds,  etc."  The  conjunction  "  and,"  showing  a 
continuation  of  the  connection  and  dependence  of  the  last  upon 
the  first  member  of  the  sentence. 

To  this  point,  we  cite  the  case  of  Trenchard  v.  Hoskins,  Winch 
91,  cited  in  Gainsford  v.  Griffith,  1  Saund.  60,  where  the 
grantor  coTcnanted  that  **  he  was  seized  in  fee,  that  he  had  good 
power  to  sell,  and  that  no  reversion  was  in  the  crown,  notwitJi- 
standing  any  act  done  by  the  covenanter."  It  was  held  that  the 
words  "  notwithstanding  any  act  done,  etc.,"  referred  to  the  two 
preceding  covenants,  and  not  simply  the  last.  For  "  the  re- 
strictive words  coming  at  the  end  of  the  last  sentence,  may  be 
indifierently  applied  to  both  the  precedent  sentences,"  and 
"  were  omitted  at  the  end  of  the  two  first  sentences,  to  avoid 
tautology  .and  idle  repetition;  they,  at  the  end  of  the  last  sen- 
tence, being  weU  applicable  to  all  the  former  sentences." 

So,  in  the  case  of  TheUusson  v.  Woodford,  11  Ves.  112,  whero 
the  testator,  in  declaring  the  duration  of  certain  trusts,  pro- 
vides that  they  shall  last  ''during  the  natural  lives  of  my  sons 
P.  J.  T.,  G.  W.  T.,  and  C.  T.  2d.  And  of  my  grandson  J.  T., 
son  of  my  said  son  F.  J.  T.  8d.  And  of  such  other  sons  as  my 
said  son  P.  J.  T.,  now  has  or  may  have.  4th.  And  of 
[240]  such  *issue  as  my  grandson  J.  T.,  son  of  my  said  son  P. 
J.  T.,  may  have.  5th.  And  of  such  issue  as  any  other 
sons  of  my  said  son  P.  J.  T.,  may  have.  6th.  And  of  such  sons 
as  my  said  sons  G.  W.  T.  and  C.  T.  may  have.  7th.  And  of 
such  issue  as  such  sons  may  have,  as  shall  be  living  at  the  time 
of  my  decease,  or  bom  in  due  time  afterwards." 

It  was  argued  that  the  words  "  or  bom  in  due  time  after- 
wards," could  only  relate  to  the  seventh  class  immediately  pre- 
ceding them,  and  could  not  be  held  to  refer  to  all  the  preceding 
classes.  And  it  was  well  urged  in  support  of  this  view,  that  the 
first  and  second  classes  and  part  of  the  third,  treated  of  lives 
then  in  being,  in  respect  to  which  the  words  ''  bom  in  due  time 
afterwards,"  could  with  no  propriety  relate.  But  it  was  never- 
theless held  by  all  the  Judges  of  England  and  in  the  House  of 
Lords,  that  the  words  referred  to  all  the  preceding  classes, 
although  it  was  admitted  that  such  a  constmction  tended  to 
create  a  perpetuity,  and  was  manifestly  against  the  policy  of 
the  law. 

And  in  the  same  case,  reported  in  4th  Ves.  227,  the  Court 
say,  ''  the  adding  the  restriction  after  the  enumeration  of  the 
last  class,  was  not  because  it  was  intended  to  applv  to  that  only, 
but  in  order  to  avoid  the  frequent  repetition  of  it. '  And  again: 
"  1  deny  the  rule  that  it  is  to  be  applied  only  to  the  last  antece- 
dent connected  by  the  word  '  and.'  It  is  not  even  so  in  crim- 
inal cases." 

So  in  the  case  of  The  King  y.  Wilkes,  4  Burr,  2527,  where  the 
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sentence  was:  '*  At  the  house  known  by  the  sign  of  the  Three 
Suns,  in  Brook  street,  near  Holbom,  in  the  county  of  Middle- 
sex." It  was  contended  that  the  words  '*  in  the  county  of  Mid- 
dlesex," related  to  Holbom  only,  and  not  to  Brook  street.  But 
Lord  Mansfield  held  that  they  related  to  Brook  street  as  well  as 
to  Holbom. 

It  is  asked  if  the  liabilify  which  Qx)rham  had  incurred,  re- 
sulted from  anything  he  had  done  for  Dallas. 

The  appellants  contend  that  inasmuch  as  there  was  a  prior 
attachment  to  that  of  Dallas',  the  detention  of  the  vessel  from 
the  true  owner,  could  not  have  been  for  Dallas'  benefit. 

But  we  submit,  in  the  first  place,  that  the  test  of  the  defend- 
ant's liability  on  this  bond,  is  not  whether  detaining  the  vessel 
should  result  to  the  benefit  of  Dallas.  The  expectation  of  such 
benefit  may  have  induced  Dallas  to  give  the  bond.  But  the 
question  here  is,  what  induced  the  sheriff  to  detain  the  vessel 
from  Davidson?  For  that  is  the  act  for  which  he  has  incurred 
the  liability.  Clearly,  the  sheriff's  inducement  to  this  act  was 
Dallas'  request  and  the  receipt  of  Dallas'  bond.  He  detained 
the  vessel  because  Dallas  promised  by  his  bond  to  protect  him 
against  liability  for  so  doing.  Dallas'  promise  was  not  that  he 
and  his  sureties  would  protect  the  sheriff  from  such  conse- 
quences, provided  the  detention  e^ould  mure  to  Dallas' 
benefit.  Had  he  ^proposed  such  a  contract,  the  sheriff  [241] 
would  have  answered  uiat  he  could  not  insure  such  a  re- 
sult— that  the  ultimate  disposition  of  tiie  vessel  depended  upon 
circumstances  enturely  beyond  his  (the  sheriff's)  control.  That 
he  had  no  power  to  decide  who  should  have  tne  vessel.  This 
question  it  was  the  province  of  the  Court  to  determine.  That 
^ere  was  only  one  thing  he  could  do,  which  was  to  keep  the 
vessel  from  Davidson,  and  he  would  undertake  to  do  that  if 
Dallas  would  protect  him  against  the  consequences  of  doing  so; 
but  he  could  not  undertake  for  anything  beyond  merely  keep- 
ing the  vessel  from  Davidson.  And  that  he  (Dallas)  must  judge 
before  he  gave  the  bond,  whether  detaining  the  vessel  from 
Davidson  would  result  to  his  (Dallas')  benefit. 

Was  not  this  necessarily  the  contract  between  Dallas  and  the 
sheriff,  even  without  reference  to  the  terms  of  the  instrument? 
Can  it  be  other  than  this?  Does  not  the  law  so  define  its  mean- 
ing? 

And  Dallas  did  consider  whether  detaining  the  vessel  from 
Davidson  would  inure  to  his  benefit.  He  knew  that  if  the  ves- 
sel was  delivered  to  Davidson  there  was  an  end  of  all  chances  to 
recover  his  debt  from  Meiggs. 

We  say  that  t&e  acts  of  retention  and  sale  were  done  at  the  re- 
quest of  Dallas,  and  for  the  benefit  he  expected  to  derive  from 
them.  That  these  acts  of  seizuire,  retention,  and  sale,  are  the 
acts  of  the  sheriff  at  the  instance,  and  as  the  agent,  of  all  the 
attaching-creditors,  is  not  only  the  doctrine  of  all  the  authori- 
ties, but  is  expressly  admitted  at  p.  8,  of  the  last  brief  of  appel- 
lant's counsel.     Judge  Hetdenfeldt  says:  "  The  sheriff  was  the 

229 


Digitized  by 


Google        — 


242  Dayidson  v.  Dallas.  [Sup.  Ct. 


afjent  of  both  attacbing-creditors,  performing  but  one  act,  tl 
of  seizin,  detaining  the  property  for  the  same  period  of  tii 


that 
time; 
by  his  act  he  unites  all  parties  by  whose  direction,  or  in  whose 
favor  he  makes  the  levy,  in  one  trespass  as  effectually  as  if  they 
were  all  present  and  assisting  in  the  manucaption." 

It  has  been  argued,  though,  that  the  record  of  Davidson 
against  Gorham,  shows  an  admission  of  Gorham,  that  he  took 
and  retained  the  vessel  under  the  attachment  of  Gilson,  and  not 
that  of  Dallas.  This  is  not  quite  ingenuous  in  Mr.  Dallas,  when 
we  remember  that  he  framed  Gorham's  answer  in  which  this  pre- 
tended admission  is  found.  That  he,  Dallas,  was  the  real  and 
Gorham  only  the  nominal  party  to  that  suit,  and  that  the  state- 
ment is,  therefore,  not  the  adnussion  of  Gorham,  but  the  allega- 
tion of  Dallas  himself. 

But  over  and  above  all  this,  the  question  is  one  of  law,  and, 
as  Judge  Heydenfeldt  shows,  when  Dallas'  counsel,  in  drawing 
Gorham's  answer,  stated  that  Gorham  retained  the  vessel  under 
Gilson's  attachment;  if  they  meant  by  that,  solely  for  Gilson's 
benefit,  they  were  mistaken  in  point  of  law.  (See  Winile  v. 
I^eeinan,  11  Ad.  &  Ell.  549;  OoldsGhmidt  v.  Eamlet,  6  Man.  & 
Gr.  190.) 

But  in  Davidson  v.  Oorham  it  was  only  necessary  to 
[242]  plead  to  ^general  denial  in  order  to  put  the  plaintiff  to 
the  proof  of  his  title.  For  that  suit  could  turn  on  no 
other  question  than  that  of  title  in  the  plaintiff.  And  by  an 
examination  of  that  record  it  will  be  seen  that  a  general  denial 
was  pleaded,  and  that  the  decision  went  on  the  issue  made  by 
that  plea.  True,  the  defendant's  counsel  also  justified  under 
the  attachment  of  Gilson.  They  apparently  thought  proper 
to  set  Gorham's  ofiicial  character  on  the  record,  and  to  do  this 
one  attachment  was  sufficient.  The  plaintiff  in  that  case  did 
not  recover  on  the  ground  of  any  irregularity  in  the  attach- 
ments. They  never  did  and  never  could  come  in  question. 
If  Davidson  had  failed  to  make  out  his  title,  any  attachment, 
however  irregular,  (or  no  attachment  at  all,)  was  suficient  to 
defeat  him. 

Succeeding  on  his  title,  no  attachment  against  Meiggs,  how- 
ever regular,  could  prevail  against  him. 

But  tiie  fact  that  that  suit  was  defended  by  Dallas,  must_con- 
elude  him. 

The  sheriff  was,  then,  necessarily  the  agent  of  all  the  attach- 
ing-creditors,  and  consequently  of  Dallas,  in  the  retention  of  the 
property,  and  it  was  against  liability  arising  from  this  forced 
agency  that  Dallas  indemnified. 

Then  as  to  the  measure  of  damages.  We  cannot  be  mistaken 
in  asserting  that  the  consequences  of  Gorham's  act  are  not  to  be 
measured  by  the  benefit  which  accrued  thereby  to  Dallas.  As 
we  have  shown  before,  Gorham  could  not,  nor  did  he  unaertake 
to  control  or  regulate  that  matter.  The  measure  of  damage 
must  necessarily  be  the  injuxy  that  accrued  to  Gorham  in  conse- 
quence of  the  act. 
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That  was  what  the  obligors  undertook  specifically  to  protect 
him  against.  Now,  what  was  that  injury?  It  was  the  liability 
which  he  might  be  brought  under  to  Davidson.  Where  are  we 
to  seek  for  that  liability  and  its  extent  ?  In  the  record  of  David- 
8071  Y.  Gorham,  where  it  was  established.  Dallas  and  his  sure- 
ties undertook  to  bear  the  burden  of  that  suit,  to  assume  the  re- 
sult, whatever  that  might  be.  But  will  they  do  so  if  you  allow 
any  other  measure  to  govern  than  the  one  established  by  that 
record?  Nothing  can  relieve  Gorham  from  that  liability  but  its 
full  payment.  Dallas  and  his  sureties  did  not  limit  their  re- 
sponsibility to  the  extent  of  Dallas'  debt,  nor  to  the  amount  for 
which  the  vessel  might  sell,  at  a  forced  and  uncompeted  sale. 
Had  they  proposed  to  so  limit  themselves,  Gorham  would  have 
declined  to  retain  the  vessel.  They  bound  themselves  to  furnish 
complete  protection,  commensurate  with  the  injuiy  which  Gor- 
ham might  be  made  to  suffer,  without  reference  to  the  amount 
of  Dallas'  debt,  or  any  other  extraneous  fact.  In  other  words, 
they  undertook  that  Gorham  should  be  in  no  worse  condition 
after  that  suit  of  Davidson  v.  Oorham  than  he  was  before.  But 
if  the  judgment  in  that  suit  is  not  to  be  the  measure  of 
recovery  'I'here,  how  can  Gorham  be  said  to  be  in  aa  good  [243] 
condition  after  that  suit  as  before?    If  you  give  here  less  « 

than  that  record  demands,  will  not  Gorham  still  remain  liable  to 
Davidson  for  the  balance;  and  under  those  circumstances,  can 
the  appellant's  bond  be  said  to  have  been  kept?  Then  what 
does  the  record  of  that  suit  establish?  That  Gorham  is  liable 
for  the  sum  of  eighty-five  thousand  dollars,  with  legal  interest 
from  January,  1855,  making  in  all,  at  the  time  of  commencing 
this  suit,  a  sum  exceeding  the  penalty  of  this  bond. 

It  is  said  that  the  verdict  for  one  hundred  thousand  dollars  is 
compounded  of  the  injuiy  resulting  from  the  seizure  and  deten- 
tion— ^whilst  the  obligation  of  Dallas  is  to  indemnify  against 
liabilities  resulting  from  detention  only.  By  detention  is  in- 
tended the  converse  of  surrendering;  the  sheriff  is  to  continue 
to  keep,  ignoring  the  claim  of  Davidson,  and  treating  the 
property  in  eveiy  respect,  as  if  no  such  demand  had  been  made, 
and  against  the  liability  tibat  such  conduct  may  involve,  he  is  to 
be  protected.  •  Such  conduct  involves  the  detention  and  sale. 
Nay,  more — it  involves  the  re-seizure,  for,  although  the  useless 
form  is  never  absolutely  reduced  to  practice,  the  law  presumes 
that  the  property  has  been  surrendered  to  the  claim,  and  that 
upon  the  indemnifying  bond  being  given,  it  is  re-seized,  or,  as 
some  of  the  authorities  express  it,  the  inchoate  seizure  is  com- 
pleted upon  the  execution  of  the  bond,  and  this  because  it  is 
intended  to  give  the  sheriff  a  protection  for  all  the  acts  done  at 
the  request  of  the  attaching-creditor  for  his  benefit.  (See  Win- 
tie  V.  Freeman,  11  Ad.  &  Ell.  549;  Ooldschmidt  v.  Hamlet,  6 
Man.  k  Gr.  190.)  . 

Suppose  Gorham  had  actually  paid  the  judgment  in  Davidson 
V.  Gorham.  When  he  turns  round  to  recover  on  this  bond, 
could  not  the  obligors  with  as  much  reason  plead,  that  he  had  not 
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suffered  because  Davidson  may  one  of  these  days  return  him  the 
money.  Such  a  presumption  is  no  more  unreasonable  than  that 
Davidson  may  release  him.  The  answer  to  ^U  this  is,  that  the 
law  does  not  indulge  in  presumptions  of  this  character.  It 
presumes  that  where  one  incurs  a  debt  or  liability,  or  has  a 
judgment  entered  against  him,  he  will  pay  it  And  for  all  the 
purposes  of  its  operation,  it  assumes  that  payment,  or  its  equiva- 
lent, follows  obligation  and  liability  to  pay,  as  a  necessary  con- 
sequence. 

On  the  whole  case,  we  respectfuUy  submit  that  the  protection 
which  the  defendants  below  promised  to  Gorham  as  the  consid- 
eration and  inducement  to  nis  performing  what  they  asked  of 
him,  will  not  be  afforded,  unless  the  judgment  below  is  in  all 
respects  affirmed. 

At  the  July  Term,  Busnkit,  J.,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  Court. 

In  this  case  the  defendants  submit: 
[244]  *1.  That  in  the  Meiggs  loan,  McPherson  acted  without 
authority  from  Dallas,  who  never  ratified  it,  and  that, 
therefore,  said  debt  from  Meiggs  was  never,  in  fact,  owing  to 
Dallas;  and  said  suit  was,  therefore,  not  authorized  under  the 
power. 

2.  The  power  of  attorney  does  not  authorize  the  execution  of 
the  bond  of  indemnity  for  Dallas,  and  that  his  sureties,  execut- 
ing the  bond  as  his  bond,  and  the  condition  failing,  are  not 
bound. 

3.  There  is  no  proof  of  damage  within  the  recitals  find  condi- 
tion of  the  bond,  and  therefore  no  breach,  nor  consequent  dam- 
age, nor  liability  proved. 

In  reference  to  the  first  point  made  by  the  defendants,  it 
seems  that  the  twenty  thousand  dollars  received  by  McPherson 
in  the  month  of  August,  1854,  was  remitted  by  Dallas  for  a 
specified  purpose  only.  Dallas  held  subsequent  mortgages  upon 
certain  real  estate;  and  one  Bicketson  held  a  prior  mortgage 
upon  the  same  property.  The  object  of  Dallas  was  to  protect 
himself  by  the  purchase  of  this  prior  mortgage.  The  money 
remitted  was  intended  to  accomplish  a  given  end,  and  was 
specially  dedicated  to  that  purpose.  So  far,  then,  as  the  agency 
of  McPherson  regarded  this  particular  fund,  it  was  special. 
Whatever  may  or  may  not  have  been  his  powers  as  to  other 
funds,  and  otiier  matters,  his  agency  here  was  special.  His 
agency  being  special,  he  could  not  exceed  it.  "  The  acts  of  a 
special  agent  do  not  bind  the  principal  unless  strictly  within  the 
authority  conferred."    (Bossiter  v.  Eossiter,  8  Wend.  494.) 

The  loan  of  a  part  of  this  money  to  Meiggs,  when  it  was  in- 
tended by  Dallas  for  another  and  a  different  purpose,  was  with- 
out authority  on  the  part  of  McPherson,  and  did  not  land  Dallas. 
It  was  not  the  debt  of  Dallas,  unless  he  afterwards  adopted  and 
made  it  his  by  ratification.  Dallas  had  tJbe  power  to  ratify  the 
loan  or  not,  at  his  pleasure.     If  he  ratifies  it,  the  debt  then  be- 
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comes  a  debt  due  from  Meiggs  to  him.  But  until  ratification, 
as  the  act  vras  in  the  beginning  without  authority,  it  must  be 
presumed  that  he  would  not  ratify.  So  long  as  the  debt  re- 
mained without  ratification  it  was  in  contemplation  of  law  a 
debt  due  from  Meiggs  to  McPherson.  And  in  order  to  make  a 
ratification  binding,  it  was  held  by  this  Court  in  the  case  of 
Billings  v.  Morrow,  (7  Cal.  171,)  **  that  a  principal,  who  ratifies 
the  acts  of  his  agent,  must  be  made  acquainted  wiUi  the  charac- 
ter of  those  acts,  and  unless  all  the  drcumstances  are  made 
known  to  him,  the  ratification  is  void." 

The  acts  of  an  agent  beyond  his  authority,  are  ab  the  acts  of 
a  stranger;  and  before  the  principal  can  be  bound  he  must  know 
what  has  been  done,  so  that  he  may  advisedly  exercise  his  own 
judgment  upon  the  circumstances  in  the  same  way  as  if  he  had 
originally  made  the  contract  himself. 

In  this  case  it  is  clear  that  Dallas,  at  the  time  the  bond 'was 
executed,  could  not  have  ratified  this  act  of  McPherson. 
Dallas  ^resided  in  Scotland,  and  the  loans  to  Meiggs  [245] 
were  made  September  18,  and  October  3^  1854,  and  the 
indemnity-bond  executed  December  23, 1854.  The  time  was  so 
short  that  it  would  have  been  hardly  possible  to  hear  from  Dallas 
before  the  date  of  the  bond.  And  not  only  so,  but  the  onus  of 
proving  a  ratification  by  Dallas  is  thrown  upon  the  plaintiff, 
who,  in  this  case  alleges  the  affirmative  of  the  proposition. 
There  is  no  proof  of  any  ratification  by  any  act  of  DaUas  done 
after  a  full  loiowledge  of  the  circumstances. 

It  would  seem  clear  that  McPherson,  under  the  general  power 
of  attorney  received  by  him  October  25,  1854,  could  not  ratify 
his  own  unauthorized  act.  As  between  himself  and  his  princi- 
pal, he  could  do  no  act  that  would  affect  Dallas.  ''A  person 
cannot  act  as  agent  in  buying  for  another  goods  belonging  to 
himself."    (Stoiy  on  Agency,  Sec.  9.) 

Another  position  which  seems  to  be  clear  and  undoubted,  is 
this:  that  the  power  of  attorney  received  by  McPherson,  only 
authorized  him  to  bring  suits  upon  the  contracts  of  Dallas.  The 
debt  from  Meiggs  being  the  debt  of  McPherson,  he  had  no  right 
to  sue  in  the  name  of  Dallas.  However  broad  and  general  we 
may  construe  the  language  of  the  power  to  be,  it  will  only  em- 
brace matters  appertaining  to  Dallas. 

In  answer  to  these  views,  the  learned  counsel  for  the  plaintiff 
insists  that  "any  original  want  of  authority  is  undoubtedly 
cured  by  the  record  of  the  suit  of  Dallas  v.  Meiggs"  and  they 
maintain  that  **  judicial  records  for  all  the  purposes  for  which 
they  can  be  used,  are  absolutely  conclusive  of  th^  facts  which 
they  assert." 

In  the  case  of  Meld  v.  Oibbs  and  others,  (1  Pet.  C.  C.  157,) 
Judge  Washihgton  says:  '*The  general  rule  of  law,  to  which  I 
know  no  exception,  is,  that  nothing  can  be  assigned  for  error; 
nor  can  any  averment  be  admitted  which  contradicts  a  record." 
"A  record,"  says  Lord  Coke,  "imparts  in  itself  such  incontroU- 
able  credit  and  verity,  that  it  admits  of  no  averment,  plea,  or 
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proof,  to  the  contrary,  for  otherwise  there*^  would  neyer  be- an 
end  of  the  controversy." 

In  that  case  it  was  held,  that  in  an  action  upon  a  judgment 
against  Joel  and  Martin  Gibbs,  in  which  it  appears  that  they 
defended  the  former  suit  by  their  attorney  John  P.  Ripley,  the 
defendant  Martin  Gibbs,  was  not  allowed  to  plead;  that  the 
attorney  had  no  authority  to  appear  and  plead  for  lum,  as  the 
record  was  conclusive  of  the  fact,  whether  true  or  not.  So,  in 
the  case  of  Smith  v.  Bowditch,  (7  Pick.  136,)  it  was  held  that 
the  signature  of  the  attorney  was  matter  of  record,  and  could 
not  be  dispiited.  And  the  Court  said:  '*  The  defendant  had  no 
right  to  look  to  the  record;  and  if  the  person  whose  name  is 
there^s  attorney,  acted  witiiout  authority,  and  the  plaintiff  is 
thereby  injured,  the  remedy  is  by  an  action  for  damages." 
[246]  *So,  in  the  case  of  the  People  v.  Bradi,  (7  John.  539,) 
the  same  doctrine  was  laid  down. 

This  is  certainly  a  very  stem  and  rigid  rulei  sometimes  placing 
parties  in  the  complete  power  of  others,  which  nothing  but  the 
most  imperious  necessity  could  justify,  and  for  that  reason  the 
rule  should  not  be  extended  beyond  the  reasons  of  necessity 
and  policy  upon  which  it  is  based.  It  will  be  seen,  that  in  the 
above  cases,  cited  by  counsel  for  plaintiff,  the  questions  all  come 
up  between  parties  to  the  suit.  And  in  his  work  on  Evidence, 
Professor  Greenleaf  says:  *'  But  to  prevent  this  rule  from  work- 
ing injustice,  it  is  held  essential  that  its  operation  be  mutual. 
Both  the  litigants  must  be  alike  concluded,  or  the  proceedings 
cannot  be  set  up  as  conclusive  upon  either."    (Sec.  524.) 

In  the  case  of  Dallas  v.  Meiggs,  Gorham  was  not  a  party,  and 
the  record  was  not  conclusive  upon  him,  and  cannot  be  conclu- 
sive as  between  him  and  Dallas.  Conceding,  for  the  sake  of  the 
argument,  that  McPherson  had  no  authority  to  bring  that  suit, 
would  the  simple  fact  that  he  did  nevertheless  bring  it  in  the 
name  of  Dallas,  be  conclusive  upon  Gorham  as  to  the  question 
of  McPherson's  authority?  Suppose  Gorham  had  refused  the 
bond  of  indemnity,  executed  by  McPherson,  upon  the  ground 
that  the  alleged  agent  had  no  authority,  could  I)allas  have  held 
Gorham  responsible?  Could  not  the  sheriff  hiEkve  shown  that 
the  bond  was  issued  without  the  authority  of  Dallas,  and,  there- 
fore, he,  as  sheriff,  was  not  bound  to  receive  it  as  the  bond  of 
plaintiff  in  that  suit  ?  It  is  apprehended  that  Gorham  was  not 
bound  to  recognize  McPherson,  as  the  agent  of  Dallas,  from  the 
simple  fact  alone  that  the  record  showed  him  to  be  such.  The 
record  could  not  then  be  conclusive  upon  parties  and  privies, 
except  in  some  cases  for  specific  purposes. 

This  view  seems  to  be  clearly  laid  down  in  Greenleaf  on  Evi- 
dence: "A  record,"  he  says,  "may  be  admitted  in  evidence  in 
favor  of  a  stranger,  against  one  of  the  parties,  as  containing  a 
solemn  admission,  or  judicial  declaration,  by  such  party  in  re- 
gard to  a  certain  fact.  But  in  that  case,  it  is  admitted,  not  as  a 
judgment  conclusively  establishing  the  fact,  but  as  the  deliber- 
ate declaration  of  the  party  himself,  that  the  fact  was  so.     It  is, 
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therefore,. to  be  treated  according  to  the  principles  governing 
admissions,  to  which  class  of  evidence  it  properly  belongs." 
(Sec.  527  a;  see  also,  Sec.  538.) 

And  the  rule  upon  this  subject,  is  concisely  and  accurately 
stated  by  Lord  Chief  Justice  De  Qxn,  in  the  Duchess  of  Kings- 
ton's case,  ''that  the  judgment  of  a  Court  of  concurrent  juris- 
diction, directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as  evi- 
dence, conclusive  between  the  same  parties,  upon  the  same  mat- 
ter directly  in  question,  in  another  Court." 

But  conceding  the  position  to  be  true,  that  as  between  Dallas 
and  McPherson,  the  loan  of  Meiggs,  and  the  bringing  of 
the  suit,  "^as  iinauthorized  by  Dallas,  a  very  important  [247] 
inquiiy  arises,  whether  under  the  circumstances  of  this 
case,  Dallas  had  not,  by  his  own  acts,  placed  McPherson  in 
such  a  position  as  innocently  to  mislead  Gorham  as  to  the  au- 
thority of  the  agent  to  bring  the  suit.  It  was  certainly  the  duty 
of  Gorham  to  use  due  diligence  in  ascertaining  the  facts,  and  to 
know  the  law.  But  if,  after  the  use  of  such  diligence,  he  was 
still  unable  to  ascertain  the  facts  relative  to  this  particular  fund, 
and  was  misled  by  reason  of  the  conduct  of  Dallas,  and  his 
agent,  then  it  is  apprehended  the  injury  should  fall  upon  Dallas, 
who  committed  the  error.  It  is  true,  that  "it  is  the  duty  of 
persons  dealing  with  an  agent,  to  make  inquiries  as  to  the  na- 
ture and  extent  of  such  authority  and  to  examine  it."  (Story 
on  Agency.) 

What,  then,  had  the  sheriff  to  do?  He  had  to  ascertain  two 
facts:  1.  That  McPherson  had  power  to  sue  and  execute  bonds 
upon  the  contracts  of  Dallas:  2.  That  the  suit  brought,  was 
upon  a  contract  of  Dallas. 

Whether  the  first  fact  existed  or  not,  could  be  ascertained  by 
an  inspection  of  the  power  of  attorney.  As  to  the  second  al- 
leged fact,  one  of  the  learned  counsel  for  the  defendants  insists 
that  its  truth  could  be  ascertained  by  an  "  inspection  of  the  note 
sued  on,  because  this  was  a  note  papable  to  McPherson,  and  by 
him  endorsed  to  Dallas,  which  the  sheriff  was  bound  to  know 
the  former  had  no  right  to  do." 

The  truth  of  this  position  will  depend  upon  the  question, 
whether  the  notes,  or  either  of  them,  as  set  forth  in  the  com- 
plaint, in  the  case  of  Dallas  v.  Meiggs,  were,  upon  their  face, 
in  legal  effect,  the  property  of  McPherson,  or  of  Dallas.  As 
we  have  seen,  one  was  payable  to  "McPherson,  agent,  or  or- 
der," and  the  other  to  "  McPherson,  agent  of  A.  G.  Dallas,  or 
order."  It  was  clear  upon  the  face  of  the  notes,  that  the  con- 
sideration for  which  they  were  given  came  from  McPherson,  in 
his  capacity  of  agent,  and  did  not  move  from  him  in  his  per- 
sonal right.  In  one  case  it  was  clear  that  the  consideration 
came  from  Dallas.  In  the  other,  it  was  not  disclosed  from 
whom  the  consideration  flowed;  but  the  fact  that  McPherson 
was  but  an  agent,  is  seen  on  the  face  of  the  paper.  The  note 
payable  to  "  McPherson,  agent  of  A.  G.  Dallas,  or  order,"  upon 
its  face,  was  the  property  of  Dallas.     {Sayre  v.  Nichols,  7  Cal. 
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535;  StoiT  on  Agency,  Sec.  160  a.)  And  the  question  as  to 
whether  McPherson  had  the  right  to  endorse  the  other  note  to 
Dallas,  depended  upon  the  two  facts,  whether  the  consideration 
for  which  the  note  was  given,  flowed  from  Dallas  or  not,  and 
whether  the  agent  had  a  right  to  make  the  loan  to  Meiggs.  If 
the  money  was  the  money  of  Dallas,  and  McPherson,  so  far  as 
Gorham  had  the  means  of  knoimng,  had  authority  to  loan  it  to 
Meiggs,  then  McPherson  had  the  right  to  endorse  this  note  to 
Dallas.  Suppose  that  McPherson  had  the  right  in  fact  to 
[248]  loan  this  particular  fund,  the  note  would  *have  been  vir- 
tually, to  say  the  least,  the  property  of  Dallas,  and  Dal- 
las could  not  have  made  McPherson  responsible  to  him  for  a 
conversion  of  the  money;  provided,  McPherson  would  endorse 
the  note  to  Dallas.  Upon  an  endorsement  of  the  note  by  the 
agent  to  the  principal,  the  latter  would  have  been  in  as  good  a 
condition  as  if  the  note  had  been  taken  payable  directly  to  him 
in  the  first  instance.  This  endorsement  the  agent  had  a  right  to 
make,  at  any  time,  with  or  without  the  consent  of  the  principal, 
if  we  concede  the  authority  to  make  the  loan  itself.  The  formal 
error  of  McPherson,  in  making  the  note  payable  to  him,  as 
agent,  without  disclosing  the  name  of  his  principal,  he  had  the 
right  to  cure  by  endorsement. 

The  question  then  arrises,  whether  McPherson  had  the  au- 
thority, not  as  between  him  and  Dallas,  but  as  between  Dallas 
and  the  sheriff,  to  make  the  loan  to  Meiggs. 

The  testimony  of  McPherson,  as  set  forth  in  the  record,  is 
the  only  evidence  upon  this  point.  It  appears  that  the  indem- 
nity bond  was  executed  at  the  sheriff's  office  in  the  presence  of 
Brady,  the  clerk  and  deputy  of  Gorham.  The  witness  then  as- 
sured one  of  the  sureties,  Falkner,  '*  that  Mr.  Dallas  would 
protect  him."  **  He,  Falkner,  put  the  question  frequently, 
whether  it  was  Mr.  Dallas'  bond.  I  told  Mm  that  I  was  repre- 
senting Mr.  Dallas,  and  that  he  would  protect  him."  It  is  clear 
that  the  representations  made  to  Falkner  were  made  in  the  pres- 
ence of  the  deputy  of  Gorham.  It  also  appears  that  Dallas  had 
then  a  large  property  in  this  State,  a  house  in  San  Francisco, 
mill  property  on  the  Albion  Bancho,  and  mortgages  to  the 
amount  of  from  thirty-five  to  forty  thousand  dollars.  And  the 
witness  said,  "  I  considered  this  as  Dallas'  debt,  when  the  suit 
was  brought.  I  had  invested  other  money  for  Dallas  before 
this." 

It  is  not  absolutely  certain,  from  the  testimony,  as  to  whether 
McPherson  or  others  had  made  these  investments  for  Dallas, 
but  from  the  facts  stated  by  McPherson,  taken  in  connection 
with  the  power  of  attorney,  the  conclusion  is  almost  irresistible 
that  McPherson  had  been  the  general  agent  of  Dallas  in  making 
them. 

From  all  the  testimony  of  McPherson  it  appears  that  he  had 
been  the  general  agent  of  Dallas,  in  making  investments  and 
loans  of  money,  that  he  received  this  particular  fund  for  a  par- 
ticular purpose ;  but,  that  he  could  not  at  the  time  use  it  for  the 
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purpose  intended,  and  therefore  made  the  loan  in  question;  and 
that  he  did  not  disclose  the  fact  to  Gorham,  or  to  his  deputy, 
that  he  had  received  this  particular  fund  for  the  special  purpose 
intended,  but  that  all  his  representations  to  the  sheriff,  as  well 
as  to  the  sureties,  went  to  conceal  that  fact.  Suppose  the  sure- 
ties upon  the  representations  of  the  agent,  and  an  inspection  of 
the  papers  in  the  suit  of  Dallas  y.  Meiggs,  and  the  power 
of  attorney,  (conceding  for  the  present,  timt  tiie  power  *it-  [249] 
self  was  sufficient,)  had  executed  the  bond  without  Dal- 
las, but  for  his  benefit,  and  suppose  they  had  paid  the  amount 
to  the  sheriff,  could  not  they  have  their  recourse  upon  Dallas  ? 
It  would  seem  clear  that  they  could.  Dallas  had  first  employed 
McPherson,  as  his  agent,  to  make  investments  and  loans,  and 
then  followed  this  up  witii  a  power  of  attorney,  so  general  and 
comprehensive  in  its  terms,  as  not  to  put  others  upon  inquiry  as 
to  his  particular  instructions  in  reference  to  the  special  fund  in 
question.  No  one,  hearing  the  representations  of  McPherson, 
and  knowing  his  general  previous  acts,  as  the  agent  of  Dallas, 
and  looking  at  the  power  of  attorney,  would  have  thought  of 
inquiring  as  to  this  partictdar  transaction.  They  would  only 
inquire  of  the  agent,  '*  was  this  Dallas'  debt?"  That  the  agent 
answered  in  the  affirmative,  there  would  seem  to  be  no  question. 
And  although  there  would  seem  to  be  no  doubt  as  to  the  inno- 
cent intention  of  tibe  agent,  yet  that  could  not  affect  the  rights 
of  the  sheriff,  or  of  the  sx^reties. 

If  these  views  be  correct,  it  follows  that  while,  as  between  the 
agent  and  his  principal,  the  loan  to  Meiggs  was  unauthorized, 
yet  Dallas  was  bound  by  the  act  of  his  agent,  for  the  reason  that 
he  placed  McPherson  in  such  a  position  as  to  mislead  innocent 
parties.  And  from  this  it  seems  clear,  that  as  between  Dallas 
and  the  sheriff,  the  loan  to  Meiggs  was  authorized,  and  the  debt 
due  from  Meiggs  to  Dallas.  (Story  on  Agency,  Sec.  443;  7  John. 
390;  13  Wend.  518.) 

We  will  now  proceed  to-oonsider  the  second  point  made  by 
the  defendants. 

''  Formal  instruments  of  this  sort  are  ordinarily  subjected  to 
a  strict  interpretation,  and  the  authority  is  never  extended  be- 
yond that,  which  is  given  in  terms,  or  which  is  necessary  and 
proper  for  carrying  the  authority  so  given  into  full  effect."  (Story 
on  Agency,  Sec.  68.) 

In  this  case  it  must  also  be  assumed  that  as  Dallas  made  the 
power  of  attorney  to  be  executed  in  this  State,  he  did  so  with  a 
full  knowledge  of  the  law  as  it  existed  here  at  the  time.  (Id. 
Sec.  86.) 

The  learned  counsel  for  the  defendants  insist  '^that  the  power 
to  execute  deeds  must  be  confirmed  to  the  last  antecedents,  to 
arbitrate,  compromise,  or  amicably  settle,"  which  construction  is 
assisted  by  the  fact  that  deeds  are  technically  proper,  as  matters 
of  law  for  those  purposes,  and  are  inapplicable  in  law  to  the  an- 
tecedent powers  to  sue,  collect  and  recover."  This  construction 
is  disputed  by  the  learned  counsel  for  the  plaintiff,  who  insist 
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that  the  power  to  execute  deeds,  applies  as  well  to  the  power  to 
"sue,"  as  to  the  power  to  ''arbitrate."  In  the  printed  brief  of 
the  plaintiff,  there  is  a  mistake  in  the  punctuation,  in  putting  a 
semicolon  after  the  words  ''United  States,"  instead  of  a 
[250]  comma;  "^and  upon  this  mistake  a  portion  of  tiieir  argu- 
ment is  predicated. 

It  win  be  seen  upon  inspection,  that  there  are  four  clauses  in 
the  power  of  attorney,  in  each  of  which  separate  and  distinct 
specified  powers  are  given:  1,  To  take  possession  of  property; 
2,  To  recover  debts;  3,  To  arbitrate  all  questions;  4,  To  sell  real 
and  personal  property.  These  clauses  are  separated  from  each 
other  by  a  semicolon,  while  the  only  point  used  within  each 
clause  is  a  comma. 

It  would  seem,  at  first  view,  that  it  was  the  aim  of  the  person 
who  drew  the  power  of  attorney  to  separate  the  subjects  of  the 
power  into  four  distinct  classes;  to  include  one  class  in  each  sep- 
arate clause;  and  also  to  specify  within  each  clause  the  means 
intended  to  be  stated  to  carry  out  the  powers  conferred  in  the 
clause  itself.  And  this  view  is  strengthened  by  ilie  fact  that 
the  word  "deed"  is  mentioned  in  two  different  clauses,  which 
would  have  been  unnecessary  had  the  word  as  used  in  the  third 
or  fourth  clause  been  intended  to  apply  to  all  iiie  precedent 
powers. 

But  this  view  seems  to  be  entirelv  rebutted  by  the  language 
of  the  fourth  clause  of  the  power  of  attorney,  which  seems  not 
to  have  been  observed  by  the  cc^nsel  on  either  side.  The  lan- 
guage is  this:  "and  to  grant  all  necessary  deeds  and  acquit- 
tances to  carry  these  powers  into  full  effect."  The  power  con- 
ferred by  the  fourth  clause  is  the  power  to  "sell  and  dispose  of 
said  real  and  personal  estate."  The  power  to  "sell  or  dispose 
of,"  is  substantiaUy  the  eame,  and  the  terms  "these  powers," 
must  also  refer  to  powers  granted  in  other  clauses.  This  view 
is  confirmed  by  the  use  of  the  word  "acquittances"  in  the  fourth 
clause,  which  could  properly  have  no  application  to  the  power  to 
sell,  but  must  refer  to  the  power  to  sue  and  compromise  con- 
ferred in  the  second  and  thiri  clauses.  If  the  word  "acquit- 
tances" refers  to  all  the  powers  previously  mentioned,  and  to 
which,  in  its  nature,  it  could  properly  apply,  then  the  word 
"deeds,"  connected  with  it,  would  equally  apply  to  all  the  pre- 
ceding powers,  in  all  cases  to  which  it  was  necessary  as  a  means 
to  carry  them  out. 

If  these  views  be  correct,  it  was  the  intention  of  Dallas  to  con- 
fer upon  his  attorney  the  power  to  execute  deeds  and  other  in- 
struments in  all  the  cases  previously  mentioned,  where  they 
were  "necessary  to  carry  these  powers  into  full  effect."  And  we 
think  this  view  so  clear  that  we  deem  it  unnecessary  to  cite  the 
authorities  referred  to.  We  may  remark,  however,  that  after  a 
careful  examination  of  them,  we  do  not  find  them  applicable 
under  the  view  we  have  taken. 

The  question  then  arises,  whether-  the  power  to  execute  the 
bond  of  indemnity  was  a  "necessary  means"  of  executing  the 
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power  to  sue  with  **full  effect."  And  to  answer  this  question 
correctly,  we  must  remember  that  Dallas  intended  the 
power  to  *be  executed  within  this  State,  and  made  it  with  [251] 
a  view  to  the  law  as  it  then  existed.  It  is  substantiallj 
conceded  by  the  counsel  for  the  defendants,  that  "the  execution 
of  an  attachment-bond  would  be  within  the  power  to  sue,"  upon 
the  ground  that  it  is  ''an  inherent  element  of  the  case,  which  a 
principal  would  contemplate  in  every  case  coming  within  the 
requirements  of  the  attachment  law." 

There  would  seem  to  be  no  doubt  as  to  the  correctness  of  this 
position.  It  has  been  held  that  the  power  "to  recover  and  re- 
ceive a  debt  will  authorize  the  attorney  to  arrest  the  debtor." 
(Story  on  Agency,  Sec.  58.) 

If  then,  the  attorney  of  Dallas  had  authority  to  execute  an 
undertaking  in  an  attachment-suit,  had  be  not  equal  authority 
to  execute  an  indemnity-bond,  under  proper  circumstances?  In 
this  case,  the  property  had  been  attached,  and  a  third  party 
claimed  it.  This  presented  a  case  in  which  an  indemnity-bond 
would  be  proper,  under  the  laws  of  this  State.  As  to  the  ques- 
tion whether  the  property  would  ultimately  turn  out  to  be  the 
property  of  Davidson-,  it  was  the  right  of  the  agent  to  deter- 
mine, conceding  that  he  had  i^e  power  to  execute  such  a  bond 
in  any  ccuse.  So  far  as  the  sheriff  was  concerned,  the  suit  had 
been  properly  brought;  and  when  the  property  attached  was 
claimed  by  Davidson,  the  agent  had  to  determine  whether  he 
would  at  once  give  up  the  levyand  lose  the  debt,  or  whether  he 
would  take  a  tnal  before  a  sheriff's  jury,  or  indemnify  the  officer 
without  such  trial.  And  if  he  had  a  right  to  determine  the  pro- 
priety of  indemnifying  the  sheiiff  (ifler  a  verdict  of  the  jury  in 
favor  of  the  claimant,  he  had  equally  the  right  to  waive  that 
trial,  and  thereby  avoid  the  risk  of  tiie  costs  necessarily  to  be 
incurred.  As  MlcPherson  had  the  right  to  decide  as  to  the  ex- 
pediency of  issuing  an  attachment  in  an  attachment  case,  so  he 
had  the  same  right  to  determine  the  expediency  of  executing 
the  indemnity-bond.  The  same  discretion  was  reposed  in  him 
in  reference  to  both  cases,  if  reposed  in  him  at  all. 

It  must  be  conceded,  that  a  greater  risk  is  ordinarily  incurred 
in  case  of  indemnify  than  in  the  case  of  attachment.  But  it 
must  also  be  conceded  that  both  are  equally  necessary  in  proper 
cases.  And  whether  an  indemnity-bond  be  a  necessary  means 
to  collect  a  debt  in  the  particular  case — who  shall  determine, 
the  agent  or  the  sheriff?  There  are  many  means  usual  and  nec^ 
essary  to  accomplish  the  same  end.  Under  one  set  of  circum- 
stances, one  means  may  be  necessary  and  another  not.  An 
indemnity-bond,  under  our  system,  is  a  necessary  means,  in  a 
certain  state  of  case.  The  agent  must  determine  for  his  princi- 
pal, and  not  the  sheriff,  as  to  whether  it  is  expedient  in  a  case 
where  allowed  by  law.  When  the  property  attached  is  claimed 
by  a  third  party,  it  presents  a  case  proper  for  indemnity, 
and  in  *such  a  case  an  indemnity-bond  is  an  ordinary  [252] 
and  necessary  means  under  our  system  of  practice. 
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From  these  views,  it  follows  that  McPhersop,  so  far  as  the 
sheriff  and  sureties  are  concerned,  had  Authority  to  execute  the 
indenmity-bond  for  Dallas. 

We  proceed  now  to  the  third  and  last  point  made  by  the  de- 
fendants. In  considering  this  point,  it  must  be  conceded  that 
the  plaintiff  can  only  claim  what  Gorham  could  claim  had  he 
brought  this  suit. 

In  the  case  of  Jones  t.  Alherion,  (7  Taunt.,  56,)  dted  by  the 
counsel  of  plaintiff,  it  was  held  that  ''if  a  second  fieri  facias 
be  delivered  to  a  sheriff  after  he  has  the  defendant's  goods  in 
possession  under  the  prior  fieri  facias  of  another,  the  goods  are 
bound  by  the  second  execution,  subject  to  the  first  execution." 
And  in  the  case  of  Goldschmidt  v.  Samlet,  (6  Man.  &  G.  187,) 
also  cited  by  them,  it  was  decided,  that  where  A.  and  B.  issued 
separate  executions,  and  both  were  levied  upon  the  same  prop- 
erty at  different  times,  and  the  prior  execution  of  A.  was  set 
aside,  B.  was  entitled  to  be  paid  as  if  he  had  been  the  sole  exe- 
cution creditor.  And  in  the  case  of  WinUe  v.  Freeman ,  (11  Ad. 
&  Ell.  539,)  it  was  settled  that  when  a  second  execution  was 
levied  upon  certain  goods,  and  the  proceeds  were  afterward  ex- 
hausted by  the  first  execution,  the  sheriff's  return  of  nuUa  bona 
upon  the  second  execution  was  proper. 

It  would  seem  that  these  cases  lay  down  the  correct  doctrine, 
and  the  only  question  that  can  arise,  is  in  reference  to  the  ap- 
plication of  the  principles  settled,  to  the  facts  of  the  present 
case. 

It  appears  that  Gorham  had  first  levied  the  attachment  in  the 
case  of  Gilson  v.  Meiggs,  and  afterwards  levied  the  vmt  in  the 
case  of  Dallas,  upon  the  same  property.  He  also  took  a  sep- 
rate  bond  of  indemnity  from  both  Gilson  and  Dallas,  each  for 
the  full  value  of  the  property  attached.  As  the  property  could 
not  be  divided,  he  was  compelled  to  seize  and  detain  it  entire, 
under  both  attachments.  The  seizure  under  Gilson's  attach- 
ment being  prior  in  point  of  time,  was  absolute,  and  that  under 
Dallas'  attachment,  being  subsequent,  was  subject  to  the  first. 
As  the  sheriff  could  not  foresee  whose  levy  would  ultimately  pre- 
vail, it  was  his  right  and  his  duty  to  taJce  full  indemnity  from 
each,  so  that  he  would  be  secure  in  any  event. 

As  between  Davidson  and  the  sheriff,  it  was  a  matter  of  indif- 
ference to  the  former,  under  what  authority  the  *'  Underwriter  " 
was  taken.  It  was  not  the  business  of  Davidson  to  inquire. 
But  as  between  the  sheriff  and  those  for  whom  he  acted,  the 
question  assumes  a  very  different  shape.  As  between  him  and 
them  it  was  a  matter  of  contract.  In  making  these  contracts 
each  party  must  be  held  to  have  known  the  law;  and  the  terms 
of  the  law  therefore  enter  into  and  form  a  part  of  them 
[253]  without  *any  express  stipulation  to  that  effect.  The 
parties  must  also  be  held  to  have  contracted  with  a 
knowledge  of  the  facts  so  far  as  they  were  shown  by  the  pro- 
ceedings. 

In  detaining  the  vessel  under  each  attachment,  the  sheriff 
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acted  as  the  agent  of  both  Gilson  and  Dallas;  but  his  agency 
for  Gilson  was  primary;  while  it  was  secondarg  for  Dallas.  It 
was  conditional  as  to  both.  If  the  sheriff  ultimately  incurred 
no  liability,  he  could  recover  nothing.  And  if  he  did  incur  lia- 
bility, must  he  not  recover  in  the  order  in  which  he  levied  ? 
And  of  each  plaintiff,  in  proportion  to  the  liability  ultimately 
incurred /or  himf  The  ultimate  liability  of  the  indemnitors 
was  not  £xed  by  the  execution  of  the  bonds,  but  depended  upon 
subsequent  events;  and  as  both  the  fact  of  liability  at  aU,  and 
also  its  amount,  were  dependent  upon  subsequent  events,  why 
should  not  the  fact,  as  to  which  plaintiff  should  be  liable,  and 
in  what  proportion,  and  in  what  order,  be  equally  dependent 
upon  the  result  of  tlie  proceedings  in  the  two  attachment-suits? 
If  the  sheriff  did  his  duty  in  taking  full  indemnity  from  each 
creditor,  (and  if  he  did  not,  it  was  his  own  error,)  then  he  was 
protected  in  any  event.  If  the  attachment  of  Gilson  was  de- 
feated, and  that  of  Dallas  sustained,  then  Dallas  would  be  held 
as  the  sole  attaching-creditor,  under  the  authority  of  one  of  the 
eases  before  cited,  and  be  subject  to  the  ultimate  sole  liability. 

It  is  true,  Gorham  detained  tib.6  whole  vessel  for  Dallas,  but 
he  detained  it  subject  to  the  prior  attachment  of  Gilson.  The 
vessel  could  not  be  divided,  and  the  detention  of  the  sheriff  for 
each  creditor  was  in  the  order  mentioned,  and  the  liability  to 
him  for  tiiis  detention  must  be  in  the  same  order.  If  this  order 
be  subject  to  be  changed  or  disturbed  by  the  result  of  the  suits; 
then  the  order  of  liability  is  equally  subject  to  the  same  contin- 
gencv.  And  so  in  reference  to  the  proportion  of  damages  for 
which  each  party  may  become  liable. 

It  is  conceded,  that  in  a  case  of  a  joint  trespass,  the  party  in- 
jured  may  sue  one  or  all  of  the  trespassers,  and  each  one  will  be 
liable  for  the  whole  damages,  but  a  satisfaction  made  by  any 
one  of  them,  will  be  a  discharge  of  all.  But  in  this  case,  as  be- 
tween the  sheriff  and  his  indemnitors,  the  same  rule  cannot 
apply.  He  does  not  bear  towards  them  the  same  relation  that 
the  injured  par^  does  towards  joint  trespassers.  As  between 
Gorham  and  the  attaching  creditors,  their  liability  to  him  arises 
under  contracts  allowed  by  law.  In  these  contracts,  there  were 
mutual  covenants.  He  bound  himself  to  detain  the  property, 
first,  for  Gilson,  and  second,  for  Dallas,  with  the  condition  that 
this  order  was  subject  to  be  changed  by  the  ultimate  result  of 
the  suits. 

From  the  principles  of  the  cases  referred  to,  and  the  provis- 
ions of  our  Practice  Act,  these  conclusions  would  seem  to  fol- 
low: 

1.  If  the  attachments  were  ultimately  sustained,  and  the  whole 
proceeds  of  the  property  absorbed  by  the  debt  of  Gilson, 

iJien  *he  would  have  been  solely  responsible  to  the  sheriff  [254] 
for  the  entire  liability  incurred  by  him  to  Davidson. 

2.  If  the  levy  of  Gilson  had  been  defeated,  and  that  of  Dal- 
las sustained,  then  Dallas  would  have  been  solely  responsible 
for  the  entire  amount. 
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8.  If  both  attachments  had  been  sustained,  and  the  property 
sold  for  more  than  sufficient  to  pay  Gilson,  then  Gilson  and  Dal- 
las would  have  been  responsible  in  proportion  to  the  amounts 
paid  to  each  by  the  sheriff. 

4.  If  both  the  attachments  had  been  defeated  by  Meiggs,  or 
if  the  suits  of  Gorham  against  the  indemnitors  had  been  com- 
menced before  the  determination  of  the  attachment-suits  against 
Meiggs,  then  the  separate  responsibility  of  Gilson  and  Dallas, 
woidd  have  been  in  proportion  to  the  amounts  of  their  respect- 
ive attachments,  except  in  case  the  whole  amount  for  which 
both  attachments  were  levied,  had  exceeded  the  value  of  the 
property  as  settled  in  the  suit  against  the  sheriff,  in  which  case 
the  prior  attaching-creditor  would  have  been  responsible  to  the 
amount  of  his  attachment,  and  the  subsequent  attaching-cred- 
itor for  the  remainder.  For  example,  if  the  first  creditor  at- 
tach for  ten  thousand  dollars,  the  second,  for  twenty  thousand, 
and  the  value  of  the  property  be  twenty  thousand,  they  would 
each  be  responsible  to  the  sheriff  for  ten  thousand  dollars. 
Upon  the  rendition  of  the  judgment  against  the  sheriff,  the 
title  of  the  property  vests  in  him  for  the  several  indemnitors, 
who  have  each  an  interest  in  proportion  to  their  respective  lia- 
bility to  the  sheriff.  As  the  attaching-creditors  had  obtained 
no  judgment  against  the  debtor  at  the  time,  they  should  each 
relinquish  his  levy  upon  th^  property.  The  debtor  has  no  right 
to  ask  that  the  property  should  be  sold,  and  the  proceeds  ap- 
iropriated  to  his  debt.  The  property  never  having  been  his, 
le  has  no  right  to  the  proceeds. 

In  opposition  to  this  view  of  the  case,  it  is  insisted  that, 
*'  A  Court  of  Law  cannot  apportion  the  amount  of  recovery  be- 
tween Gilson  and  Dallas."  But  this  objection  does  not  seem  to 
be  well  founded.  That  the  sheriff  is  entitled  to  full  indemnity 
is  conceded;  but  what  proportion  he  shall  recover  from  one, 
and  what  from  the  other,  is  a  matter  that  affects  the  quantum 
of  damages  in  each  case  only.  It  is  conceded  by  the  counsel 
for  plaintiff,  that  a  satisfaction  of  the  bond  of  Gilson  would 
discharge  Dallas.  In  other  words,  Gorham  could  not  collect 
the  full  amount  from  each  party,  if  a  full  payment  by  Gilson 
would  discharge  Dallas,  then  a  partial  payment  by  Gilson  would 
be  pro  tanto  a  discharge  of  Dallas.  And  if  partial  payments 
made  by  Gilson  could  be  proven  by  Dallas,  to  lessen  his  respon- 
sibility, it  is  not  perceived  why  he  could  not  be  permitted  to 
show  either  the  entire  or  partisd  separate  responsibility  of  Gil- 
son to  Gorham,  in  order  to  produce  the  same  result.  It  would 
seem  to  be  as  easy  for  a  Court  of  Law  to  ascertain  the 
[255]  proportionate  hability  of  each  in-*demnitor,  as  to  ascer- 
tain the  partial  payments  made  by  each.  The  criterion 
which  settles  the  proportionate  responsibility  of  Gilson  and 
Dallas  is  found  in  the  records  of  the  two  cases,  and  the  practi- 
cal application  of  it,  is  a  matter  of  calculation  readily  made. 

The  theory  of  the  plaintiff,  in  substance,  is  this:  Gorham  had 
a  right  to  demand  a  separate  indenmity  from  Gilson  and  Dal- 
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las,  for  the  full  value  of  the  property,  and,  in  the  event  of  his 
becoming  liable  to  Davidson,  he  could  sue  either  of  them,  at 
his  election,  and  recover  from  the  party  sued  the  entire  amount 
of  his  liability  to  Davidson,  if  within  the  penalty  of  the  bond, 
and  this  without  any  regard  to  the  rights  of  Gilson  and  Dallas, 
as  between  themselves  But  this  theoiy  would  seem  to  be  incor- 
rect, and  to  lead  to  very  unjust  results.  The  legal  effect  of  a 
judgment  for  the  full  value  of  property  converted  by  a  party, 
operates  as  a  change  of  the  title,  ^ich  at  once  vests  in  the  de- 
fendant.    (2  Tucker's  Com.  90;  Starkie,  1281,  1507.) 

As  Gorham  took  the  property  for  Gilson  and  Dallas,  the  prop- 
erty vested  in  him  for  their  benefit.  The  law  gave  Gorham  the 
property  for  the  judgment,  and  if  he  relied  upon  the  indemnity- 
bonds,  in  the  place  of  the  property,  he  should  look  to  the  party 
who  received  the  proceeds.  As  Gorham  first  took  the  property 
for  Gilson,  and  afterwards  disposed  of  it  for  him,  he  should 
look  to  Gilson,  and  not  to  Dallas.  He  was  the  separate  agent 
for  both  parties,  but  in  the  order  stated;  and,  as  he  disposed  of 
the  property  for  only  one,  he  should  look  to  him  alone.  And 
it  is  no  answer  to  this  view,  that  the  disposition  of  the  property 
made  by  Gorham  was  not  voluntary  on  his  part,  but  was  com- 
pelled by  the  law.  The  law  afforded  him  ample  protection. 
If  he  did  his  duty,  he  had  full  indemnity  from  each  party,  and 
any  disposition  the  law  might  make  of  the^  property  would 
not,  in  the  contemplation  of  the  view  we  have  taken,  materially 
injure  him.  His  remedy,  upon  the  bond  of  the  proper  party, 
was  ample.  It  mattered  not  to  him  which  party  was  made 
liable.  His  rights  were  equally  protected  in  either  case,  be- 
cause he  had  ta^en  good  bonds  in  both.  If  not,  it  was  his  own 
error. 

If  we  take  the  theoiy  of  the  plaintiff  to  be  correct,  for  the 
sake  of  the  argument,  it  would  certainly  place  a  subsequent  at- 
tachment or  execution-creditor  in  a  very  perilous  condition.  We 
will  take  the  facts  of  this  case  as  an  illustration.  The  debt  of 
Dallas  was  twelve  thousand  five  hundred  and  forty-two  dollars, 
and  Gilson's  of  thirty-five  thousand  dollars,  The  property  was 
claimed  by  Davidson,  and  could  not  be  divided.  Dallas  was 
compelled  to  indemnify,  or  give  up  the  lien  of  his  attachment. 
If  he  indemnified,  he  incurred  a  risk  to  the  amount  of  one  hun- 
dred thousand  dollars,  for  the  chances  of  making  twelve  thou- 
sand five  hundred  and  forty-two  dollars.  As  Gorham 
had  the  *right  to  sue  either  Gilson  or  Dallas  for  the  en-  [256] 
tire  amount,  Dallas  was  at  the  caprice  of  the  sheriff, 
whose  motive  for  suing  him  in  preference  to  Gilson,  he  could 
not  inquire  into.  Under  such  a  theory,  would  any  prudent 
subsequent  creditor  ever  think  of  giving  an  indemnity-bond  ? 

This  brings  us  to  consider  the  effect  of  the  agreement  between 
Gilson  and  Dallas.  In  that  agreement,  it  was  stipulated  in  sub- 
stance, that  if  the  decision  should  be  that  the  vessel  was  the 
prop'erty  of  Meiggs,  and  it  should  not  sell  for  a  sufficient  amount 
to  satisfy  both  demands,  that  then  the  proceeds  should  be  di- 
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Tided  in  proportion  to  the  debts.  But  in  case  the  decision  was 
adverse  to  uem,  then  they  were  to  pay  the  necessary  expenses 
in  the  same  proportion.  There  is  nothing  in  the  agreement  that 
gives  any  part  of  the  proceeds  of  the  vessel  to  Dallas,  in  the 
event  that  it  was  decided  to  be  the  property  of  Davidson.  In 
reference  to  that  matter  the  agreement  is  silent  and  leaves  the 
parties  to  rest  upon  their  legal  rights,  as  if  no  agreement  had 
been  made.  The  event  contemplated  by  them,  and  to  which  the 
agreement  refers,  did  not  happen. 

This  view  disposes  of  the  case  without  the  necessity  of  de- 
xiiding  several  other  points  mentioned  in  the  briefs  of  counsel. 

The  judgment  of  the  Court  below  should  be  reversed,  a  new 
trial  ordered,  and  the  cause  remanded  for  further  proceedings. 

MxTBBAY,  C.  J. — I  concur  in  the  judgment. 

A  rehearing  having  bfeen  prayed  for  at  this  teim,  BtmNETT, 
J.,  delivered  the  opinion  oi  the  Court — ^Tebbt,  C.  J,,  concur- 
ring. 

This  case  was  decided  at  the  present  term,  and  a  petition  filed 
by  plaintiff  for  a  rehearing.  The  importance  of  the  case  ren- 
ders it  proper  that  some  additional  reasons  should  be  given. 

The  learned  counsel  for  the  plaintiff,  in  their  petition  for  a  re- 
hearing, have  referred  us  to  the  case  of  Watmaugh  v.  Francis,  7 
Penn.  St.  206,  as  an  authority  against  the  position  we  have  taken. 
The  facts  of  that  case  were  substantially  and  concisely  these: 
Baldwin  had  a  prior  and  Francis  a  subsequent  execution  against 
Norris.  Both  executions  were  levied  upon  certain  property 
which  was  claimed  by  Thompson.  Baldwin  did  not  indem- 
nify the  sheriff,  but  Francis  did.  The  sheriff  proceeded  and 
sold  the  property  under  both  executions,  and  paid  over  the 
entire  proceeds  to  Baldwin.  Thompson  sued  the  sheriff  and  ob- 
tained judgment  against  him,  for  the  value  of  the  property,  and 
then  the  sheriff  sued  Francis  upon  his  bond,  and  it  was  held  by 
the  Supreme  Court  of  Pennsylvania,  that  the  sheriff  could  re- 
cover. 

The  statutes  of  that  State  contain  a  provision  regarding  in- 
demnity-bonds given  to  sheriffs.  (Laws  of  Pennsylvania,  from 
1700  to  1849,  by  Dunlap.)  But,  according  to  the  practice  in  that 
State,  when  properly  attached,  or  levied  upon,  by  an  ofGl- 
[257]  cer,  is  *claimed  by  a  third  party,  the  Court,. upon  appli- 
cation, will  enlarge  the  time  for  making  the  return.  In 
the  opinion  of  the  Court,  Bogers,  J.,  holds  this  language: 

"Ashe  is  bound  to  execute  the  writ  at  his  peril,  where  there 
is  reasonable  doubt  whether  the  goods  are  liable  to  be  taken  on 
the  fi.  fa. ,  he  may  apply  to  the  Court  from  which  the  vmt  issues, 
and  in  a  proper  case,  the  Court  will  enlarge  the  time  for  making 
the  return  to  the  writ  until  the  right  be  tried,  or  a  sufficient  in- 
demnity be  given.  But  when  he  has  received  or  tendered  an  in- 
demnity, it  is  his  duty  tcr  proceed,  on  the  pain  of  being  attached 
or  fixed  for  the  debt." 
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From  this,  it  seems  clear,  that  where  indemnity  is  offered  the 
officer  must  proceed,  but  when  it  is  not  offered,  he  cannot  relin- 
quish the  levy  except  at  his  peril,  but  may  apply  to  the  Court  to 
enlarge  tiie  time  for  making  uie  return,  ' '  until  the  right  be  tried, 
or  until  sufficient  indemnity  be  given." 

In  reference  to  another  point,  the  same  learned  Judge  pro- 
ceeds to  say: 

"  Under  the  circumstances  in  which  he  was  placed,  what  was 
the  sheriff  to  do  ?  On  the  tender  of  indemnity,  he  was  bound  to 
execute  the  writ;  so  say  all  the  authorities.  It  is  also  clear, 
that  the  Court  will  not  stay  the  proceedings  on  the  allegation, 
simply,  that  he  has  another  execution  in  his  hands  against  which 
he  is  not  indemnified.  The  answer  to  such  an  allegation  would 
be,  that  is  nothing  to  you — ^you  have  a  sufficient  bond  of  in- 
demnity, and  it  matters  not  by  whom  it  is  given,  whether  by 
the  first  or  second  execution-creditor.  You  are  not  entitled  to 
two  indemnities.  You  cannot  execute. one  writ  without  execut- 
ing the  other;  the  levy  and  sale  on  one,  is  the  levy  and  sale  on 
both." 

It  will  be  seen  upon  a  careful  examination  of  the  able  opinion 
of  Mr.  Justice  Eogebs,  that  the  decision  was  mainly  predicated 
upon  the  grounds  indicated  in  the  extracts  given.  As  the 
sheriff  could  not  relinquish  the  levy,  except  at  his  peril,  there 
was  no  necessity  for  Francis  to  indemnify.  If  Francis,  as  well 
as  Baldwin,  had  refused  to  indemnify  the  sheriff,  then  the  latter 
would  have  applied  to  the  Court,  and  then  the  right  to  the  prop- 
erty would  have  been  tried,  and  the  same  question  finally  set- 
tled, that  was  afterwards  settled  in  the  case  of  Thompson  against 
the  sheriff.  Under  such  a  practice,  no  risk  was  necessary  on 
the  part  of  either  execution-creditor.  But  as  Francis  chose 
voluntarily  to  incur  the  risk,  when  unnecessary,  he  was  held  to 
incur  for  the  other  execution,  as  well  as  for  his  own;  and  the 
sheriff  was  only  allowed  to  take  one  indemnity;  and  as  he  was 
allowed  to  take  but  one  bond,  he  was  allowed  to  recover  on  that. 
And  the  whole  theory  of  that  opinion  substantially  rests  upon 
these  grounds: 

1.  That  the  creditors  were  not  bound  to  incur  any  risk. 

*2.  That  if  they  did  so  voluntarily,  the  sheriff  could  take  [258] 
but  one  bond  of  indemnity. 

6.  That  if  the  bond  was  given,  the  sheriff  must  proceed  upon 
all  the  executions. 

But  the  provisions  of  the  one  hundred  and  thirty-first  and 
two  hundred  and  eighteenth  sections  of  our  Practice  Act,  have 
most  materially  changed  the  rule  upon  this  subject.  Under  our 
system,  if  the  property  be  claimed  by  a  third  person,  the  sheriff 
may  protect  himself  by  a  trial  before  a  jury  of  six;  and  if  the 
verdict  be  in  favor  of  the  claimant,  the  sheriff  may  relinquish 
the  levy  unless  indemnified.  Here  the  creditor  is  either  com- 
pelled to  abide  the  verdict  of  a  sheriff's  jury,  or  he  must  give  the 
indemnity.  He  cannot,  as  in  Pennsylvania,  have  a  regular  and 
final  trial  before  a  competent  Court,  without  risk,  but  he  must 
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either  submit  to  the  decision  of  six  men,  unaided  by  the  instruc- 
tions of  a  competent  Court,  or  lose  his  debt.  And  the  hardship 
of  the  creditor  would  be  increased  beyond  endurance,  if  we  hold 
that  the  sheriff  could  take  but  one  indemnity  bond,  and  that  such 
indemnity,  when  given,  either  by  the  prior  or  sul3sequent  cred- 
itor, would  inure  to  the  benefit  of  all  the  writs  that  might  come 
into  the  hands  of  the  officer,  and  be  levied  upon  the  same  prop- 
erty. For,  as  I  understand  the  principle  settled  in  that  case,  if 
Baldwin  had  given  the  indemnity  instead  of  Francis,  then  the 
sheriff  would  have  been  still  competent  to  proceed  under  both 
executions;  and  if  the  proceeds  had  been  more  than  sufficient  to 
satisfy  Baldwin's  execution,  then  the  surplus  would  have  been 
applied  to  the  execution  of  Francis.  And  if  there  had  been 
several  other  subsequent  executions,  and  the  property  had 
brought  enough  to  have  satisfied  them,  in  whole  or  in  part,  the 
result  would  have  been  the  same.  The  indemnifying  creditor, 
whether  first,  intermediate,  or  last,  took  all  the  responsibility, 
and  all  the  others  shared  the  benefit  of  his  indemnity  in  the  order 
of  the  priority  of  their  several  executions. 

But  it  cannot  be  so  under  our  statute.  If  Gilson  had  refused 
to  indemnify,  and  Dallas  had  done  so,  then  the  sheriff  should 
have  released  the  levy  of  Gilson,  and  Dallas  would  have  shared 
all  the  responsibility  and  all  the  benefit. 

And  the  same  rule  would  apply  to  any  subsequent  creditor 
who  refused  to  indemnify.  The  object  of  the  statute  is  to  make 
responsibility  and  benefit  go  together.  And  this  being  true,  it 
is  apprehended  that  there  can  be  no  other  theory  but  the  one 
we  have  adopted,  that  will  legitimately  carry  out  this  intent  of 
the  statute,  and  do  equal  and  exact  justice  to  all  parties. 

It  is  only  upon  the  ground  that  our  statute  makes  responsi- 
bility and  benefit  go  together,  that  Gorham  had  the  right  to 
take  separate  bonds,  (each  for  the  full  value  of  the  property,) 
both  from  Gilson  and  Dallas.  If  the  protection  of  the  sheriff 
had  been  the  sole  object,  without  regard  to  the  rights  of 
[259]  each  *creditors,  as  between  themselves,  then  only  one 
bond  could  have  been  taken. 

The  protection  of  the  sheriff  would  have  been  amply  secured 
by  one,  and  there  could  have  been  no  necessity  for  more.  But 
as  each  creditor  was  compelled  to  indemnify,  or  relinquish  his 
levy,  the  sheriff  had  the  right  to  take  separate  bonds  from  each. 
And  the  object  of  these  separate  bonds  was  to  protect  the 
rights  of  the  indemnitors,  as  between  themselves.  And  while 
it  was  the  object  of  the  statute  to  give  the  sheriff  protection, 
it  was  also  its  object  to  give  the  creditors  a  fair  opportunity  to 
assert  their  righte,  without  placing  them  in  such  a  position  as 
to  force  them,  either  to  lose  their  debts,  or  to  incur  extraordi- 
nary risks,  entirely  disproportionate  to  the  necessities  of  the 
case. 

If  the  theory  we  have  adopted  be  fairly  carried  out,  and  prac- 
tically applied,  it  will  be  found  to  afford  the  sheriff  ample  pro- 
tection, and  yet,  at  the  same  time,  not  do  injustice  to  creditors. 
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It  will  not  place  the  creditor  in  such  a  position  that  he  must 
choose  between  two  seyere  alternatives. 

It  is  impossible,  within  the  limits  of  an  opinion,  to  anticipate 
and  answer  all  the  objections  and  misconceptions  of  counsel. 
But  I  apprehend  that,  upon  a  careful  examination  of  the  former 
opinion  in  this  case,  it  will  be  found  perfectly  consistent  with 
itself,  and  that  no  such  consequences  legitimately  flow  from  it, 
as  has  been  supposed  by  counsel.  The  four  cases  mentioned, 
are  all  based  upon  the  same  principle,  and  are  entirely  consist- 
ent with  each  other.  The  principles  laid  down  in  these  four 
points,  it  is  conceived,  will  include  every  case  that  can  arise. 
The  language  of  the  fourth  point  may  be  made  more  full,  by 
saying  ''defeated  or  dismissed,"  in  place  of  ''defeated  by 
Meiggs." 

In  the  opinion,  we  said  that  "in  detaining  the  vessel  under 
each  attachment,  the  sheriff  acted  as  the  agent  of  both  Gilson 
and  Dallas,  but  his  agency  for  Gilson  was  primary,  while  it  was 
secondary  for  Dallas.     It  was  conditional  as  to  both." 

What  was  meant  by  the  expressions  primary  and  secondary, 
would  seem  to  be  sufficiently  explained  in  the  opinion  itself. 

As  to  the  sentence,  "it  was  conditional  as  to  both."  "Where 
an  officer  attaches  the  property  of  the  defendant,  he  does  not 
act  as  the  agent  of  the  plaintiff,  but  as  the  officer  of  the  law. 
But  when  he  attaches  property  that  does  not  belong  to  the  de- 
fendant, he  goes  beyond  the  command  of  the  writ,  and  acts  as 
the  agent  of  the  party  at  whose  instance  he  does  the  act.  As  it 
was  unknown  whether  the  Underwriter  was  the  property  of 
Meiggs,  or  not,  the  sheriff's  agency  at  that  time  was  but  condi- 
tional, and  depended  upon  the  result  of  subsequent  proceedings. 
If  it  turned  out  to  be  the  property  of  Davidson,  then  the  sheriff 
acted  as  the  agent  of  Gilson  and  Dallas;  if  otherwise,  he  de- 
tained the  property  as  the  officer  of  the  law. 

♦After  the  most  careful  consideration  of  the  subject,  I    [260] 
can    see  no  sufficient  reason  for  changing  the  former 
opinion. 

Petition  denied.        ^^ 

PATNE  V.  BENSLET. 

^  NxooTiAHLE  Instbttmznt  AS  Secitbity  FOB  Debt. — ^Whcre  a  negotiable  prom- 
issory note,  not  yet  dne,  is  taken  bona  fide,  as  collateral  security  for  a 
pre-existing  debt,  it  is  not  subject  to  any  defense  existing  at  the  date  of 
the  assignment  between  the  original  parties. 

Pledge,  when  ▲  Mobtoage.— A  pledge  of  personal  property  is  a  "mortgage," 
within  the  meaning  of  the  Attachment  Act;  the  word,  being  there  used 
in  its  most  general  signification,  meaning  * 'security." 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

Theodore  Payne,  as  plaintiff,  brought  this  action  in  the  Court 

1.  Approved,  Robinstm  v.  Smith,  14  Gal.  08-  Naglee  v.  Lvman,  14  Cal.  454.  Cited  Frey  t. 
Clifford,  44  Cal.  342;  Manning  t.  McClure,  86  m.  4K»;  Slai/eldt  t.  Peate,  16  Wis.  662. 
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below,  against  John  Bensley,  on  his  promissory  note,  made  pay- 
able to  one  Atwill,  and  by  Atwill  assigned  to  him.  The  de- 
fendant answered,  admitting  the  execution  and  deliyeiy  of  the 
note,  but  averred  that  the  same  was  part  of  the  purchase-money 
of  a  certain  lot  sold  by  Atwill  to  defendant,  and  that  by  a  con- 
tract of  even  date  with  the  note,  Atwill  agreed  with  the  defend- 
ant, in  case  that  the  title  of  said  lot  failed,  and  defendant  was 
evicted  therefrom  by  due  process  of  law,  that  then  said  note 
should  be  canceled.  Defendant  further  averred  that  upon  the 
maturity  of  said  note,  and  prior  to  its  assignment  to  plaintiff, 
that  the  title  to  said  lot  had  wholly  failed,  and  that  he  had  been 
duly  ousted  from  the  possession  thereof,  by  title  paramount. 
The  case  was  tried  by  the  Court  below,  without  the  intervention 
of  a  jury,  at  which  trial  it  appeared  that  the  contract  set  forth 
by  defendant  in  his  answer,  had  been  made  between  Atwill  and 
Bensley;  t^at  the  title  of  Bensley  had  been  defeated,  and  that 
he  had  been  evicted  from  the  premises  by  title  paramount; 
that  before  the  promissory  note  became  due,  the  same  was  duly 
endorsed  to  plaintiff,  who  received  the  same  in  good  faith, 
without  any  notice  of  the  contract  between  Atwill  and  defend- 
ant. 

That  the  said  promissory  note  was  iransf erred  by  the  said  At- 
will  to  tiie  plaintiff  as  a  collateral  security,  to  be  applied  when 
collected  by  the  plaintiff,  towards  the  payment  of  a  pre-existing 
debt  of  about  the  sum  of  five  thousand  dollars,  owing  from  said 
Atwill  to  said  plaintiff,  for  which  plaintiff  held  Atwill's  promis- 
sory note,  and  that  said  debt,  owing  from  Atwill  to  the  plaintiff, 
was  not  extinguished  by  such  transfer  of  the  defendants  prom- 
issory note.  Nor  was  any  express  agreement  made  between 
plaintiff  and  Atwill  to  extend  iJie  time  of  payment,  and 
[261]  that  *there  was  no  new  consideration,  whatsoever,  for 
said  transfer,  unless  the  above  facts  constitute  a  new  con- 
sideration. 

On  these  facts  the  Court  below  rendered  judgment  for  plaint- 
iff, from  which  defendant  appealed. 

B,  S.  Brooks  and  William  Duer,  for  Appellant. 

The  only  point  presented  to  the  Court  for  adjudication  in  this 
case,  is  this: 

Whether  a  promissory  note  without  consideration,  and  upon 
which  the  payee  could  not  maintain  an  action  against  the  maker, 
is  divested  of  its  equities  in  the  hands  of  the  endorsee  who  re- 
ceives it  as  a  collateral  security  for  an  old  debt  merely,  and 
parts  with  no  value  or  new  consideration  when  he  receiver  it, 
and  makes  no  new  contract  on  the  faith  of  it. 

I  had  supposed  the  qudbtion  settled  beyond  controversy,  that 
such  an  endorsee  was  not  a  bona  fide  holder  for  value  within  the 
meaning  of  the  term,  as  it  is  used  in  this  connection,  in  the  nu- 
merous reported  cases.  I  was  aware  that  Judge  Stoey,  in  the 
case  of  Swift  v.  Tyson,  (16  Pet.  1,)  had  expressed  an  opinion  to 
the  contrary,  which  was  obUer  dictum,  and  Judge  Catron  rebuked 
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it  at  the  time  as  deciding  a  matter  entirely  outside  of  the  case, 
and  which  had  not  been  mentioned  in  the  alignment.  But  as 
this  opinion  had  been  expressly  dissented  from  by  every  tribunal 
which  had  subsequently  examined  it,  I  supposed  that  the  steady 
current  of  authority,  which  this  opinion  had  for  a  moment  dis- 
turbed, was  permanently  restored  to  its  old  channel.  But  the 
learned  judge  of  the  Twelfth  Judicial  District,  who  tried  this 
case,  having  expressed  himself  otherwise,  and  so  decided  for  the 
plaintiff  in  this  suit,  I  beg  the  favor  of  a  patient  hearing  from 
the  Court,  while  I  re-examine  the  question. 

The  note  sued  upon  in  this  case  was  made  by  John  Bensley, 
in  favor  of  Joseph  F.  AtwiLl,  for  four  thousand  dollars,  with  in- 
terest, payable  in  three  years,  and  was  given  in  part  payment 
for  land  purchased  at  the  same  time.  By  a  cOtemporaneous 
contract,  m  writing,  this  note  was  to  be  void  in  case  Bensley, 
prior  to  the  maturity  of  said  note,  should  be  ejected  from  the 
land  by  due  process  of  law,  under  superior  titiie.  He  was  so 
ejected;  and  it  is  not  disputed  that  Atwell  could  not  sue  upon 
the  note.  Atwell  being  insolvent,  and  indebted  to  Payne  in  five 
thousand  dollars,  endorsed  the  note  over  to  Payne,  who  re- 
ceived it  in  good  faith  and  without  notice,  and  as  collateral 
security  for  said  pre-existing  debt.  The  time  of  payment  was 
not  extended;  there  was  no  new  consideration  given  by  plaintiff 
for  the  note,  and  the  original  debt  was  not  extinguished. 

As  long  ago  as  3  W.  and  M.,  a.  d.  1692,  Clark  v.  MundaU,  1 
Salk.  124,  S.  C;  3  Salk.  68,  it  was  decided  that  a  bill  of  ex- 
change (or  note)  received,  is  not  payment  of  a  precedent  debt, 
unless  it  is  so  expressly  agreed.  This  has  been  the  uni- 
form rule  *since  that  time  in  England  and  in  the  United  [262] 
States,  with  the  exception  of  some  of  the  New  England 
States,  where  a  note  or  bill  is  payment  and  extinguishes  the 
precedent  debt.  This  is  a  matenal  distinction,  controlling  the 
decisions  in  some  cases. 

Before  the  statute  of  3  and  4  Ann.  (c.  9,  1705,)  an  action 
would  not  lie  upon  a  promissory  note  or  inland  bill.  {Clark  v. 
Martin,  1  Salk.  129,  S.  C;  2  Ld.  Ray.  757;  PoUeU  v.  Pearson,  1 
Salk.  129;  2  Ld.  759;  and  in  Hodges  v.  Stewart,  1  Salk.  124;  3 
W.  and  M.  1692,  it  was  held  that  an  endorsee  could  not  main- 
tain an  action  against  the  drawer  of  a  bill  payable  to  bearer. 
{8.  P.  Nicholson  V.  Smiift,  3  Salk.  67,  S.  C;  1  Ld.  Ray.  180; 
Jordan  v.  Barloe,  3  Salk.  67.) 

A.  D.  1690:  in  Hilton's  case,  2  Show.  235,  case  on  a  bill  of 
exchange  against  the  drawer,  (bill  not  being  paid,  and  payable 
to  J.  S.,  or  the  bearer,)  the  plaintiff  brings  the  action  as  bearer, 
and  upon  evidence,  it  was  ruled  by  Lord  Pembeeton,  that  he 
must  entitle  himself  to  it,  on  a  valuable  consideration;  for  if  he 
comes  to  the  bearer  by  casualty  or  knavery,  he  shall  not  have 
the  benefit  of  it. 

A.  D.  1699:  Anonymous,  10  Wil.  3;  1  Salk.  126,  S.  C;  3  Salk. 
71;  1  Ld.  Ray.  738.  A  bank-bill  payable  to  A.  or  bearer,  being 
given  to  A.  and  lost,  was  found  by  a  stranger  who  transferred 
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it  to  0.,  for  a  valuable  consideration;  C.  took  it  to  the  bank 
and  got  a  new  bill  in  his  own  name;  etper  Holt,  C.  J.,  A.  may 
have  trover  against  the  stranger  who  found  the  bill,  for  he  had 
no  title,  though  the  payment  to  him  would  have  indemnified  the 
bank;  but  A.  cannot  maintain  trover  against  0.  by  reason  of  the 
course  of  trade,  which  creates  a  property  in  the  assignee  or 
bearer. 

A.  D.  1764:  OrarU  v.  Vaughan,  3  Burr.  1716,  S.  C;  1  Black. 
485.  Defendant  drew  his  check  upon  his  banker.  Sir  Charles 
Asgill,  payable  to  ship  Fortune  or  bearer,  and  gave  it  to  W. 
Becknell,  who  lost  it,  and  the  finder,  or  one  who  had  possession 
four  days  after  it  was  due,  came  to  the  shop  of  the  plaintiff, 
bought  five  pounds  worth  of  tea  of  him,  and  gave  him  tms  check 
in  payment,  desiring  to  have  the  change  out  of  it.  Plaintiff 
went  out  and  made  inquiry,  as  to  the  (L'awer,  ascertained  that 
it  was  good,  and  the  signature  genuine,  and  took  it  in  payment, 
giving  the  change.  Upon  presenting  the  check  at  the  bank, 
payment  was  refused,  it  having  been  stopped  by  the  drawer; 
and  this  action  was  brought  in  assumpsit,  to  recover  the  amount, 
and  the  plaintiff  had  judgment.  Here  was  value  parted  with  at 
the  time,  on  the  faith  of  the  check. 

1765 :  Pillars  v.  Van  Mierop,  3  Doug.  1463,  was  a  question  of 
parol  acceptance  of  a  bill  of  exchange,  and  is  not  in  point.  But 
it  is  one  of  the  cases  cited  by  Stobt,  and  I  shall  examine  it  fully 
in  another  part  of  my  argument. 

1776:  De  SUva  v.  FuUer,  Sitt.  Lond.  Easter  mss., 
[263]  cited  K  N.  *P.  40,  was  an  action  in  trover  for  a  check 
drawn  by  one  Cox,  on  the  defendants,  who  were  bankers, 
payable  to  No.  437  or  bearer,  on  demand.  It  was  drawn  the 
17th  of  June,  but  dated  the  18th.  Plaintiff  received  it  on  the 
17th,  lost  it  the  same  day,  and  on  the  same  day  it  was  presented 
by  the  finder  to  the  defendants,  who  paid  it.  It  was  proved  to 
be  contrary  to  the  usual  course  of  business  to  pay  checks  be- 
fore the  day  on  which  they  were  dated,  and  on  that  ground  the 
plaintiff  had  a  verdict. 

1780 :  RujsseU  v.  Langslaff,  Doug.  514,  blanks  for  notes  were 
endorsed  by  the  defendants,  afterwards  filled  up  in  divers 
amounts  and  signed  by  A,  and  discounted  by  the  plaintiff  for 
him.  Plaintiff  recovered  judgment.  Here  was  a  good  con- 
sideration, but  the  case  did  not  turn  upon  that. 

1781 :  Peacock  v.  Bhodes,  Doug.  613,  the  action  was  upon  an 
inland  bill  of  exchange  with  a  blank  endorsement.  It  was 
drawn  to  the  order  of  William  Ingraham,  by  him  endorsed  in 
blank,  and  lost.  The  plaintiff  took  it  from  a  man  named  Brown, 
in  payment  of  goods  sold  to  him  at  the  time,  giving  him  the 
change  in  cash  and  small  bills.  The  only  question  argued  in 
this  case  was,  whether  the  rule  applied  to  a  bill  drawn  to  order 
and  endorsed  in  blank,  whether  it  stood  upon  the  same  footing 
as  a  note  payable  to  bearer;  and  it  was  here  first  decided  that  it 
did.  But  upon  the  question  of  mala  fides,  Lord  Mansfield  con- 
sidered that  the  circumstances  that  the  buyer  and  also  the 
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• 

drawer  were  strangers  to  the  plaintifT,  and  that  he  took  the  bill 
of  goods  on  which  he  had  a  profit,  were  grounds  of  suspicion, 
and  so  put  it  to  the  jury. 

A.  D.  1811 :  Eees  v.  Marquis  of  Beadport,  2  Camp.  N.  P. 
374,  was  an  action  on  a  bill  of  exchange  against  the  acceptor. 
The  bill  was  shown  to  be  without  consideration,  and  this  was 
held  to  put  the  holder  upon  proof  that  he  parted  with  value  on 
the  faith  of  it;  and  he  not  making  such  proof  was  nonsuited. 
And  it  was  held,  in  the  case  of  Duncan  v.  Scott,  1.  Camp.  N.  P. 
Eep.  100,  (A.  D.  1807,)  that  where  the  consideration  of  the  bill 
was  impeached,  the  plaintiff  must  prove  that  he  paid  value  for 
'  it,  though  he  took  it  in  good  faith.     (Per  Lord  Ellenboeough.  ) 

A.  D.  1812:  Carstairs  Y.  Bates.  Action  by  plaintiffs,  assignees 
of  a  bankrupt  banker,  to  recover  from  Bates,  the  acceptor  of  a 
bill  of  exchange  drawn  by  one  AUport,  and  discounted  for  him 
by  the  bankers,  and  proceeds  carried  to  his  account.  The  as- 
signees recovered,  though  there  was  no  balance  due  from  All- 
port  to  the  banker. 

A.  D.  1814:  In  the  case  of  Bosanquet  v.  Ihidman,  1  Stark,! 
Lord  Ellenborough  held  at  nisi  prius  that  where  a  banker's  ac- 
ceptance exceeded  the  cash  balance  in  his  hands,  he  holds  col- 
lateral securities  for  value. 

1820:  The  case  of  De  la  Chaurrvette  v.  The  Bank  of 
England,  *9  Bam.  &  C.  205,  appears  to  me  to  be  directly  [264] 
in  point,  and  decisive  of  the  question,  so  far  as  the  law 
in  England  is  concerned.  It  is  in  many  respects  similar  to  the 
case  of  Solomans  v.  The  Bank  of  England,  before  cited.  In  this 
case,  a  Bank  of  England  note,  which  had  been  stolen  in  Eng- 
land in  February,  1826,  was  remitted  in  May,  1827,  by  a  foreign 
merchant  to  his  correspondent  in  this  country,  to  whom  he  was 
indebted  in  a  sum  exceeding  the  amount  of  the  note.  The  lat- 
ter demanded  payment;  the  Bank  of  England  refused  to  pay, 
on  the  ground  that  the  note  had  been  stolen.  At  the  time  when 
the  correspondent  was  informed  of  this,  he  had  not  made  the 
foreign  merchant  any  advance  on  the  credit  of  the  note. 

Here,  the  Court  will  preceive,  is  precisely  the  distinction. 
De  la  Chaumette  was  the  holder  of  a  precedent  debt,  exceeding 
the  amount  of  the  note,  but  he  had  not  made  any  advance  on 
the  credit  of  the  note.     And  it  was  held : 

First,  That  in  trover  for  said  note,  the  plaintiff  must  be  con- 
sidered the  agent  of  the  foreign  merchant,  and  that  he  could 
therefore  recover  on  his  title  only. 

Second,  That  in  such  action,  it  having  been  proved  that  the 
note  had  been  stolen,  it  was  incumbent  on  the  plaintiff  to  show 
that  the  foreign  merchant  had  given  full  value  for  it. 

And  note  that  in  this  case  the  jury  found  specially  that  plaint- 
iff's correspondent  received  the  note  in  the  regular  course  of 
business.  Scarlett  &  Piatt,  arguing  for  plainti^  put  his  claim 
on  the  ground  of  the  debt  due  from  Odier  &  Co.,  to  him;  and 
it  was  replied,  **  That  although  they  were  indebted  to  him  at  the 
time  when  the  note  was  remitted,  he  did  not  advance  to  them 
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any  money  on  the  faith  of  this  note/'  and  this  argument  pre- 
YaUed. 

And  Teittebden,  C.  J.,  says:  ''  It  appeared  that  at  the  time 
when  the  note  was  remitted  to  the  plaintiff,  the  balance  as  be- 
tween him  and  Odier  &  Co.,  was  £1,700  in  favor  of  the  plaintiff. 
But  he  did  not,  in  consequence  of  having  received  the  note, 
naake  any  further  credit  to  Odier  &  Co.,  than  he  would  have 
done  if  the  note  had  not  been  transmitted.  We  think,  upon 
the  whole,  there  should  be  a  new  trial,  to  give  the  plaintiff  an 
opportunity  of  proving  that  Odier  &  Go.  gave  full  value  for  the 
note." 

As  early  as  1802,  Conny  v.  Warren^  3  Johns.  Cas.  260,  the  Court 
of  Errors  laid  down  the  doctrine,  that  when  the  consideration 
of  a  note  was  impeached,  the  onus  was  on  the  plaintiff,  to  prove 
a  consideration  paid.  In  Baker  v.  Arnold,  3  N.  T.  Term  Bep., 
the  litigation  was  ui>on  the  question  of  consideration,  both  of 
the  note  and  assignment.  The  holder  recovered  a  verdict.  The 
only  evidence  impeaching  either,  was  the  testimony  of  one  wit- 
ness, who  was  discredited.  He  swore  that  the  note  was  origin- 
ally without  consideration,  or  fraudulent,  and  the  consideration 
of  the  endorsement  was  a  pre-existing  debt.  But  the  jury  dis- 
believed him,  and  all  the  judges  agreed  that  they  had  a 
[265]  *right  to  disbelieve  him,  and  therefore  refused  a  new 
trial.  In  Warren  v.  Lynch,  5  Johns.  240,  there  was  no 
question  of  this  kind.  The  note  was  ^ven  for  a  good  consider- 
taon,  and  passed  away  for  a  good  consideration,  incurred  on  the 
faith  of  it  as  it  appeared.  There  was  ground  of  suspicion  that 
it  was  made  originally  from  A  to  C,  for  a  debt  A  owed  B,  with 
the  intent  of  avoiding  the  creditors  of  B;  but  it  was  held  that 
the  plaintiff,  an  innocent  endorsee,  could  recover.  In  that  case, 
the  maker  had  no  equities,  though  B's  creditors  might  have  had; 
but  they  were  not  parties  to  the  controversy.  This  is  the  case 
cited  by  Story,  Buasell  v.  BaU,  et  ah,  1806;  the  only  question 
discussed,  was,  "whether  the  defendants  could  have  been  per- 
mitted to  impeach  the  note,  by  showings  a  want  of  consideration, 
or  that  it  was  fraudulently  obtained;  without  showing  that  the 
endorsee  was  not  a  fair  and  bona  fide  holder,  for  a  valuable  con- 
sideration; and  it  was  held  that  he  could  not;  a  mere  question 
oionus  probandL" 

The  cases  following,  Coddington  v.  Bay,  in  New  Tork;  Bristol 
V.  Sprague,  8  Wend.  423;  Bosa  v.  Brotherion,  10  Wend.  85;  On- 
tario  Bank  v.  Worthington,  12  Wend.  593 ;  Payne  v.  CuUer,  13 
Wend.  605,  are  admitted  to  be  in  point. 

In  the  Sui)reme  Court  of  Maine,  the  subject  was  also  learn- 
edly re-examined,  in  the  case  of  BramhuU  v.  Brdckett,  31  Maine,  ' 
205,  explaining  Howes  v.  Smith,  16  Maine,  179,  and  Norton  v. 
Waile,  2  App.  Rep.  175,  which  were  supposed  to  bear  against 
it.  The  Court  reviews  the  case  of  Sm/l  v.  Tyson,  and  disapproves 
of,  and  approves  of  the  rule  in  Stacker  v.  McDonald,  and  says 
that  it  is  so  decided  in  most  of  the  other  States. 

In  addition  to  the  authorities  which  I  have  cited,  in  the  course 
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of  the  argument,  I  would  also  refer  the  Court  to  the  following: 
Jenners  v.  Bean,  10  N.  H.  266;  WHtiams  v.  SelOe,  11  N.  H.  16; 
Doe  V.  Bumham,  11  Foster  N.  H.  483 ;  Petue  v.  Clark,  11  S.  & 
R.  377;  2  Miles,  203;  Id.  362;  South  v.  Babcock,  2  W.  &  M. 
288;  EllicoU  v.  Martin  Lowe  d;  Co.,  6  Md.  515;  1  M.  C.  W.  Dec. 
445;  9  Gil.  137;  SargearU  v.  Sargeant,  18  Vt.  377;  Sanford  v. 
Norton,  14  Vt.  233;  Keyes  v.  Wood,  21  Vt.  836;  Lapice  v.  Claf- 
tan,  17  La.  98;  Boyd  v.  ifcFoor,  11  Ala.  822;  MiddlefxAjm  Bank 
V.  Jerome,  18  Conn.  449. 

Jan^,  Barber  db  Boyd,  and  B,  F,  Morrison,  for  Respondent. 

Payne  is  a  bona  fide  holder  of  the  note,  for  a  valuable  consid- 
eration, although  he  took  the  same  in  payment,  or  merely  as 
collateral  security  for  a  pre-existing  debt  {Sm/l  v.  Tyson,  16 
Pefc.  19  to  22;  Brush  v.  Scribner,  11  Conn.  388;  Biley  v.  Ander- 
son, 2  McL.  589;  Gibson  v.  Conner,  3  Kelly,  47;  AHaisev.  Marts- 
home,  1  Zab.  663;  Story  on  Promissory  Note,  195;  Car- 
lisle y,  WishaH,  11  Ohio,  172;  8  Met.  40;  3  *Cush.  102;  [266] 
Story  on  Bills,  Sec.  292;  3  Kent's  Comm.  80;  Byles  on 
Bills,  97,  (note;)  Pugh  v.  Durfee,  Black.  412.) 

The  plaintiff  lost  his  remedy  by  attachment,  in  consequence 
of  the  assignment  to  him  of  the  note.  Taking  the  note  of  a  third 
person  as  collateral  security,  was  in  effect  a  mortgage. 

"Both  in  law  and  equity,  the  mortgagee  has  only  a  chattel  in- 
terest; in  common  sense,  he  has  only  a  pledge.''  (1  Hilliard  on 
Mortgage,  163.) 

The  word  mortgage  is  derived  from  two  French  -words,  mort^ 
dead — ^and  gage,  pl^ge,  and  means  a  dead  pledge.  (Webster's 
DicO 

M!ortgage  is  defined  as  a  '^  pledge  of  goods  and  chattels  by  a 
debtor  to  his  creditor,  as  security  for  the  debt."  (Kent's  Com.; 
Webster's  Die.) 

The  surrender  of  a  l^al  ri^ht,  is  a  valuable  consideration  in 
law.  (11  Serg.  &  B.  388;  1  Parson's  on  Contracts,  369;  and 
authorities  there  referred  to.) 

Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Tebbt,  0.  J., 
concuznng. 

The  only  question  in  this  case  is,  whether  a  negotiable  promis- 
saiy  note  not  yet  due,  and  b&na  fide  taken  as  collateral  security 
for  pre-existing  debt,  is  subject,  in  the  hands  of  the  endorsee, 
to  any  defense  existing  at  the  date  of  the  assignment,  between 
the  original  parties. 

The  authorities  on  this  point  have  been  conflicting,  and  the 
research  and  industry  of  counsel  have  brought  before  us  the 
leading  decisions  on  both  sides  of  this  question.  It  will  not  be 
necessary  to  attempt  a  review  of  the  numerous  authorities  to 
which  we  have  been  referred.  The  greater  number  of  decisions 
would  seem  to  support  the  position  taken  by  the  counsel  of  de- 
fendant, while  the  more  recent  decisions  sustain  that  of  the 
plaintiff,  without  giving  any  decided  opinion  upon  the  point.    I 
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must  saj,  with  Chancellor  Kent,  alluding  to  the  decision  in  Swijl 
V.  Tyson,  16  Pet.  1,  that  "I  am  inclined  to  concur  in  that  de- 
cision, as  the  plainer  and  better  doctrine."  (3  Kent,  80;  note  A.) 
But  all  the  authorities  agree  in  one  position,  that  if  there  be  any 
new  consideration  for  the  assignment,  then  the  assignee  is  a 
holder  for  value,  and  the  maker  is  precluded  from  resorting  to 
defenses  that  might  make  against  the  payee,  were  the  suit 
brought  by  him. 

It  is  insisted  by  the  counsel  for  the  plaintiff,  that  before  he 
took  the  note  of  Bensley  as  collateral  security  for  the  pre-exist- 
ing debt,  P«»yne  had  a  remedy,  by  attachment,  against  his  debt- 
or, but  that  by  taking  the  collateral  security  the  plaintiff  lost 
that  remedy,  and  that  the  loss  of  this  remedy  constituted  a  new 
consideration  moving  from  Payne  to  his  debtor,  the  assignee  of 

the  note. 
[267]        *By  the  provisions  of  the  one  hundred  and  twentieth 
section  of  the  Practice  Act,  the  remedy,  by  attachment, 
does  not  exist  where  the  contract  is  "  secured  by  a  mortgage 
upon  real  or  personal  property." 

It  is  conceived  that  the  force  of  this  point  made  by  the  coun- 
sel of  plaintiff,  will  depend  upon  the  construction  of  the  phrase 
''mortgage  upon  personal  property,"  as  used  in  our  statutes. 

In  strictness,  the  assignment  of  this  note  to  Payne  was  not  a 
mortgage,  but  a  mere  pledge,  of  the  note.  {Dewey  v.  Boumian, 
ante  145.) 

Under  the  old  decisions,  the  legal  ownership  of  mortgaged 
real  estate  was  vested  in  the  mortgagee.  (4  Kent,  138. )  But  by 
repeated  decisions  of  this  Court,  it  has  been  settled  iliat  under 
our  statute,  a  mortgage  is  a  mere  security  for  the  debt,  and  the 
legal  title  remains  in  the  mortgagor  until  foreclosure  and  ssJe. 
(2  Cal.  387,  492;  5  Cal.  334;  Guy  v.  Ide,  6  Cal.  99,  January, 
1856;  Pr.  Act,  Sees.  260,  266.) 

If,  then,  the  word  mortgage,  when  applied  to  real  property, 
only  means  a  security  for  the  debt,  should  not  the  same  word  in 
the  same  sentence,  and  in  the  same  connection,  mean  the  same 
thing  when  applied  to  personal  property  ?  The  object  of  the 
attachment  is  to  obtain  security  iorihe  judgment;  and  when  the 
party  already  has  that  security,  the  statute  will  not  allow  him 
to  use  this  process  to  obtain  that  which  he  already  possesses. 
Whether  the  creditor  has  a  mortgage  upon  real  or  a  pledge  of 
personal  property,  he  has  security  for  his  debt.  In  both  cases, 
he  has  substantially  the  same  interest  in  ike  property.  The 
mortgage,  in  the  one  case,  and  the  pledge  in  the  other,  must  be 
essentially  the  same,  and  intended  to  accomplish  the  same  end. 

It  would  then  seem  clear  that  the  intention  of  the  Legislature 
was  to  use  the  word  mortgage,  as  applicable  to  personal  prop- 
erty, in  its  widest  extent.  If  we  give  it  a  strict  construction, 
and  say  that  the  word,  as  used  in  the  statute,  can  only  apply  in 
a  strict  sense,  then  the  term  can  have  no  rational  meaning,  in 
the  connection  in  which  it  is  found.  **  A  mortgage  of  personal 
property  passes  the  present  legal  title  in  the  property  itself  to 
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the  mortgagee,  subject  to  be  re-yested  in  the  mortgagor,  his  heirs 
or  assigns,  upon  the  performance,  by  him,  or  them,  of  an  ex- 
press conditixm  subsequent"  (Dewey  v.  Bowman,)  The  title  of 
the  property  being  abready  in  the  mortgagee,  remains  in  him  if 
the  condition  subsequent  be  not  performed.  The  mortgagee 
has  no  occasion  to  sue,  as  the  mortgagor  had  no  positive  obliga- 
tion to  perform.  There  is  nothing  that  the  mortgagee  has  to 
enforce  by  suit.  Now,  the  statute  clearly  contemplated  such  a 
mortgage  upon  real  and  personal  estate,  as  constituted  a  se- 
cxirUij  for  a  contract  that  must  be  enforced  by  a  sale  of  the  prop- 
erty, either  with  or  without  suit.  But  a  mortgage  of  personal 
property  cannot  constitute  a  security  for  debt  any  more 
than  could  a  conditional  '^'sale.  The  difference  between  a  [268] 
mortgage  and  a  conditional  sale  of  personal  property  is 
substantially  this:  In  the  first,  the  property  passes  at  once, 
subject  to  be  re-passed  upon  the  performance  of  an  express  con- 
dition subsequent,  while  in  the  second,  no  present  title  passes 
to  the  purchaser,  but  rests  upon  the  i)erf ormance  of  the  con- 
dition subsequent. 

This  could  not  have  been  the  intention  of  the  Legislature. 
And  if  we  hold  that  the  term  must  be  taken  in  its  strict  sense, 
when  used  in  the  one  hundred  and  twentieth  section  of  the  Prac- 
tice Act,  then  a  creditor  can  still  attach,  though  holding  a  pledge 
of  personal  property  at  the  same  time. 

It  is  no  answer  to  this  view  of  the  case  to  say  that  the  creditor 
is  not  compelled  to  hold  the  collateral  security,  but  may  surren- 
der it  at  any  time,  and  attach.  It  may  admit  of  great  doubt 
whether  he  could  surrender  the  security  and  attach  without  the 
consent  of  his  debtor.  The  latter  has  acquired  some  rights,  by 
giving  the  collateral  security,  as  well  as  the  former.  This  free- 
dom from  the  oppressive  remedy  by  attachment,  may  have  con- 
stituted the  principal  motive  on  the  part  of  the  debtor,  for  giv- 
ing collateral  security  for  a  pre-existing  debt.  The  relation  of 
the  parties  to  each  other,  is  not  the  same  after  this  collateral 
security  is  given,  as  it  was  before. 

The  District  Court  seems  to  have  taken  the  correct  view  of 
the  law  applicable  to  the  case,  and  its  decision  is  therefore 
affirmed. 


CHIPMAN  ET  AL.  V.  TTTBBARD  et  al. 

I  Ihtuhctzonb,  -when  wilii  not  Lib. — Courts  of  co-ordinate  jurisdiotion  have 
no  power  to  restrain  the  judgments  of  each  other. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict, County  of  San  Francisco. 

This  was  a  bill  in  equity  filed  in  the  Fourth  Judicial  Districjb, 
setting  forth  the  circumstances  under  which  the  defendant  Hib- 
bard  had  obtained  a  judgment  in  ejectment  in  the  District  Court 

1.  Cited  Pixley  v.  fTuggins,  15  Cal.  134 ;  Crowley  v.  Davis,  87  Cal.  200.  Bee  Rickdt  T. 
Joftfuon,  aitU9<;  ReooUk  v.  Kraemer,  ante  66;  Phelan  v.  Smith,  poU  620. 
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of  the  Third  Judicial  District,  i^fainst  the  plaintiffs  in  this  siut, 
and  praying,  among  other  things,  that  the  defendant  Hibbard, 
and  nis  co-defendant  Emeric,  (who,  it  was  charged,  was  inter- 
ested in  that  judgment,)  be  required,  under  the  pain  of  a  per- 
petual injunction,  restraining  them  from  proceeding  under  their 
judgment  in  injunction,  to  enter  into  a  rule,  or  otherwise  con- 
sent and  stipulate,  that  in  the  ejectment  suit  a  new  trial  be 
granted. 

The  Court  below,  after  hearing  the  testimony  in  the  case, 
rendered  a  decree  in^favor  of  defendants,  dismissing  plaintiff's 
bill. 

PlaintifB»-appealed. 

[269]        *  WUliamBy  Sha/ter  d  Park,  for  Appellants. 

This  is  a  bill  in  equity  for  a  new  trial  at  law,  on  the 
ground  of  "excessiye  damages  appearing  to  have  been  given, 
under  the  influence  of  passion  or  prejudice;"  the  remedy  by 
motion  for  new  trial  at  law,  having  been  lost  without  the  mult 
of  the  party. 

A  Court  of  Equity  has  jurisdiction  to  grant  new  trials  at  law. 
{BeU  v.  Davis,  1  Cal.  134;  BumeU  v.  KiJlbvime,  3  Cal.  327; 
Bucklew  V.  Chipnum,  Oct.  T.  1855;  Oray  v.  Eaion,  Oct.  T. 
1855.) 

It  is  not  necessary  that  the  bill  should  be  filed  in  the  Court 
where  the  judgment  at  law  was  rendered.  It  may  as  well  be 
filed  in  the  District  Court  of  another  district. 

Considerations  of  comity  have  no  just  application  to  the  ques- 
tion— ^for  the  Court  rendering  the  judgment  at  law,  has  no  re- 
lations whatever  to  the  proceeding.  The  decree  does  not  act 
upon  its  records,  nor  does  it  contiun  any  mandate  directed  to 
the  Judge. 

The  ground  of  the  jurisdiction  is,  that  a  Court  of  Equity  has 
power  to  act  upon  the  person  .^qwUas  agU  in  personam.  Though 
it  cannot  affect  the  judgment  by  direct  action,  still  it  can  bind 
the  conscience  of  the  party  in  regard  to  the  judgment.  The 
established  form  of  decree  is,  that  the  party  enter  into  a  rule 
for  a  new  trial  in  the  Court  in  which  the  judgment  remains,  or 
that  he  be  perpetually  enjoined  from  taking  out  execution  on 
the  judgment. 

On  the  maxim  before  quoted,  (JEquUaa  agii  in  personam,) 
Courts  of  Equity  may  compel  the  specific  peiiormance  of  con- 
tracts respecting  land  alx-oad.  (Sto.  Eq.  vol.  2,  6ec.  743;  Ibl- 
ler  V.  Cartaret,  2  Vem.  495;  Sutton  v.  loioler,  9  Paige,  280.) 

On  the  same  principle,  they  have  power  to  stay  proceedings 
in  the  Courts  of  foreign  countries,  though  nothing  is  clearer 
than  that  the  Courts  of  one  country  cannot  exercise  any  con- 
.trol  or  superintending  authority  over  those  of  another  countiy. 
(2  Sto.  Eq.  Sec.  899,  and  the  cases  cited  in  the  note;  2  Paige, 
606,  Mitchell  v.  Bame,) 

Again,  "comity"  has  no  application,  except  as  between  sov- 
ereignties; it  is  inapplicable  as  between  the  tribunals  of  a  par- 
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ticular  cotmtiy,  when  the  jurisdiction  of  each  is. defined  by  law. 
(1  Bouvier  L.  D.  Tit.  Comity.) 

Assuming  that  Courts  of  Equity  have  the  jurisdiction  claimed 
over  the  p^ticular  subject-matter  presented,  the  only  question 
that  can  by  possibility  be  started,  of  a  jurisdictional  character,  is 
a  question  of  venue,  and  that  is  settled  by  the  Practice  Act,  in 
favor  of  ''the  county  in  which  the  parties,  or  some  of  them, 
reside  at  the  commencement  of  the  action." 

Or  if  there  wasja  mistake  in  the  venue,  then  the  party  should 
have  moved  for  a  change;  not  having  done  so,  the  mistake 
must  be  considered  as  waived.  (2  Code  R.  110,  MiUingham  v. 
Brophy,) 

♦Tins  loss  of  right  was  by  an  "accident,"  viz:  the  ac-  [270] 
cident  of  adjournment.     (Sto.  Eq.  sees.  78,  79.) 

But  admitting  that  there  was  negligence,  still  a  Court  of 
Equity  has  power  to  grant  a  new  trial  on  the  iniquity  of  judg- 
ment.    (Maine  Ins.  Co,  v.  Hodgson,  7  Cranch,  332;  3  Cal.  464.) 

E.  W.  F.  Sloan,  for  Respondents. 

I  do  not  contend  that  a  bill  for  relief  after  trial  at  law,  might 
not  be  filed  in  another  Court,  but  there  are  many  reasons  why 
such  practice  should  not  be  encouraged. 

But  it  is  said  that  if  there  was  negligence,  yet  because  of 
the  inequitable  character  of  the  judgment,  chancery  will  re- 
lieve. 

The  case  of  Maine  Ins.  Co.  v.  Hodgson,  7  Cranch,  332,  is 
scarcely  applicable.  In  that  case  a  defense  was  sought  to  be 
made  available  in  equity,  which  it  was  competent  for  a  Court  of 
Equity  to  enforce,  and  the  question  was,  whether  the  defense 
was  one  equally  available  at  law,  and  there  had  been  a  trial  at 
law,  a  Court  of  Equity  would  tiien  interpose,  and  the  relief 
was  denied. 

"  The  rule  is,  says  Chancellor  Kent,  that  chancery  will  not 
relieve  against  a  judgment  at  law,  on  the  ground  of  its  being 
contrary  to  equity,  unless  the  defendant  in  the  judgment  was 
ignorant  of  the  fact  in  question,  pending  the  suit,  or  it  could 
not  have  been  received  as  a  defense,  or  unless  he  was  prevented 
from  availing  himself  of  the  defense  by  fraud  or  accident,  or  the 
act  of  the  opposite  party,  unmixed  with  negligence  or  fault  on 
his  part.     (Foster  v.  Wood,  6  Johns.  Ch.  89.) 

"  It  would  be  establishing  agrevious  precedent,  and  one  of 
great  public  inconvenience,  to  interfere  in  any  other  case  than 
one  of  indispensable  necessity,  and  wholly  free  from  any  kind 
of  negligence."  (Per  Ch.  Kent,  on  bill  for  new  trial  in  Floyd  v. 
Jayne,  6  Johns.  Ch.  479.) 

**  The  defendant  cannot  come  here  for  a  new  trial,  where  no 
special  ground  of  fraud  or  surprise  is  suggested,  and  when  he 
neglects  or  omits  "^Kie  diligence,  and  without  due  excuse,  to 
defend  himself  in  his  proper  place;  this  is  a  fundamental  doc- 
trine of  this  Court."    (Barker  v.  EUcins,  1  Johns.  Ch.  464.) 

'^'Belief  cannot  be  had  here  for  the  purpose  of  anew  trial 
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when  the  party  has  lost  his  opportuniiy  at  law  by  his  own  neg- 
ligence."   {Dodge  v.  Sirmg,  2  Johns.  Ch.  229.) 

BuBifETT,  J.,  delivered  the  opinion  of  the  Court — ^Txbbt,  C. 
J.,  concumng. 

This  is  a  bill  in  equity  for  a  new  trial,  in  an  action  of  eject- 
ment, on  the  ground  of  ezcessiye  damages,  the  remedy  by  mo- 
tion for  a  new  trial  having  been  lost,  wiliiout  the  fault,  as  is 
alleged,  of  the  plaintiff.  The  ejectment  suit  was  tried  in 
[271]  the  *Third  District  Court,  and  this  bill  is  filed  in  the 
Fourth  District  Court. 

We  decided  in  the  late  case  of  Bickett  v.  Johnson  and  oiherSy 
ante  34,  that  a  Court  of  co-ordinate  jurisdiction  could  not  enter- 
tain proceedings  to  restrain  the  judgments  of  another.  The 
plaintiffs  should  have  proceeded  before  the  District  Court  of  the 
Third  District. 

Judgment  aflfaned.      

LASSEN  V,  VANCE. 

1  Homestead,  -when  Bubject  to  MoBTaAOB.— Where  A,  -who  is  a  married 
man,  is  occupying  premises  bb  the  tenant  of  B,  and  concludes  to  pur- 
chase the  same,  and  to  do  so  borrows  the  whole  of  the  pnrchase-moncj 
from  C,  and  to  secnre  the  payment  thereof  to  C,  mortgages  the  premises 
to  him,  but  the  wife  does  not  sign  the  mortgage:  Held,  that  the  home- 
stead right  was  subject  to  the  mortgage. 

Idem. — Deed  and  Mobtgaoe,  when  one  Tbansaoiion.— The  deed  and  mort- 
gage being  simnltaneons,  werebnt  parts  of  the  same  transaction. 

Idem. — It  would  seem,  under  the  circumstances,  that  neither  the  husband 
nor  his  wife,  had  either  legal  or  equitable  right  to  the  premises. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

Plaintiff  filed  his  bill  for  the  purpose  of  foreclosing  a  mort- 
gage, executed  by  defendant  Vance. 

The  facts  of  the  case  as  developed  by  a  special  verdict,  are  as 
follows: 

That  on  the  4th  day  of  January,  1855,  the  defendant  gave 
a  mortgage  on  a  lot  in  San  Francisco,  to  secure  the  payment  of 
the  sum  of  three  thousand  dollars. 

That  the  defendant  was  then  a  married  man  of  family,  and 
had  lived  in  the  lot  with  them  some  two  years,  as  a  tenant  of 
Francis  Melius;  that  there  were  two  dwelling-houses  thereon, 
both  built  by  defendant  while  holding  under  a  lease  from  Mel- 
ius, in  one  of  which  he  resided  at  the  date  of  the  mortgage,  and 
continues  to  reside;  that  his  wife  did  not  sign  the  mortgage; 
that  simultaneously  with  the  execution  of  the  mortgage,  a  deed 
was  made  by  Melius  to  tiie  defendant,  but  dated  on  the  3d  of 
January,  1855,  for  the  premises  in  question,  and  the  money 
which  the  plaintiff  loaned  the  defendant  and  secured  by  the 
mortgage,  was  paid  to  Melius,  in  consideration  for  the  deed 
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then  made.    That  at  the  time  the  mortgage  was  given,  the  de-  . 
fendant  had  possession  of  other  property  on  the  same  street, 
and  was  considered  well  ofif.     That|the  mortgaged  premises  were 
not  worth  more  than  five  thousand  dollars. 

The  Court  granted  the  decree  of  foreclosure,  and  the  defend- 
ants Yance  and  wife  appealed. 

Chas.  D,  Judah  for  Appellant. 

*The  statute  which  exempts  the  homestead  from  forced    [272] 
sale,  provides  that  such  exemption  shall  not  extend  to  a 
mortgage  executed  for  the  purchase-monej. 

It  is  contended  by  the  respondent  that  this  is  one  of  the  ex- 
cepted cases,  and  that  a  resulting  trust  is  established  in  favor  of 
Lassen  by  the  evidence. 

We  say  not.  That  Lassen  was  in  no  way  privy  to  the  passing 
of  the  estate.  He  was  not  a  vendor,  but  a  money-lender,  taking 
his  interest  upon  a  loan  made  to  Vance,  with  security  for  the 
money. 

Purchase-money  is  that  which  is  defined  by  the  authorities  to 
be  that  which  passes  between  vendor  and  vendee.  (13  Ohio, 
148,  StameU  v.  Roberts.) 

This  case  is  directly  in  point.     The  Court  say  in  that  case: 

"Neither  can  the  benefit  of  the  lien  or  the  purchase-money 
be  claimed  by  Jennings.  He  loaned  the  money  to  Boberts  to 
make  the  first  payment  on  the  land.  The  purchase-money  is 
what  passes  between  the  vendor  and  vendee,  and  the  lien  is  the 
right  of  the  vendor  to  look  to  the  thing  sold  for  the  price  for 
which  it  was  sold.  But  money  advanced  by  a  third  person,  to 
enable  the  purchaser  to  buy,  is  no  part  of  this  transaction,  nor 
is  he  who  advances  privy  to  the  sale,  nor  can  it  be  construed 
into  a  restdting  trust,  that  exists  where  land  is  purchased  with 
the  money  of  another.  But  this  purchase  was  made  by  Bob- 
erts, with  his  own  money,  borrowed  from  Jennings." 

This  case  is  similar  to  \he  one  at  bar.  The  case  shows,  page 
155,  that  the  money  was  loaned  by  Jennings  to  Boberts,  "and 
paid  over  to  the  vendor,  for  the  land;  that  it  was  borrowed  for 
that  purpose,  and  so  appropriated." 

The  jury  find,  in  the  case  at  bar,  that  "the  money  which  the 
plaintiff  loaned  the  defendant,  was  paid  to  Melius,  in  consider- 
ation for  the  deed  then  made." 

In  the  case  of  Da'm  v.  Peabody,  10  Barb,  page  91,  the  Court 
say,  in  construing  the  New  York  statute  declaring  that  the  ex- 
emption of  property  therein  authorized  shall  not  extend  to  an 
execution  on  a  demand  for  the  purchase-money  of  such  prop- 
erty, etc.: 

"  But  the  words  purchase-money,  in  such  proviso,  should  be 
held  to  mean  the  original  demand  for  the  property  sold,  as  dis- 
tinguished from  the  demand  on  the  security,  given  for  the  pay- 
ment of  the  purchase  price." 

In  the  case,  of  Oodeffroy  v.  CdldioeU^  2  Cal.  493,  this  Court 
say: 
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"  One  who  advances  money  as  a  loan,  although  it  is  expressly 
for  the  payment  of  materials  and  labor  devoted  to  the  erection 
of  a  building,  can  have  no  claim  to  the  benefit  of  a  mechanics' 
lien  law." 

The  plaintiff,  Lassen,  contends  that  he  has  an  equitable 
[273]    lien  *upon  the  land.    In  other  words,  that  there  is  a  result- 
ing trust  in  his  favor,  which  is  analogous  to  that  of  a 
vendor's  lien,  and  cites  cases  of  dower  to  show  that  the  wife  is 
barred  in  cases  of  instantaneous  seizure. 

Every  case  that  can  be  cited  to  establish  a  resulting  trust,  or 
bearing  upon  this  question  of  dower,  will  show: 

1.  That  in  cases  of  resulting  trust,  the  money  vrith  which  the 
estate  was  purchased  was,  of  strict  right,  the  money  of  him  who 
sets  up  the  trust,  and  the  whole  doctrine  of  trusts  proceeds  upon 
the  fact  that  the  application  of  the  trust-money  was  for  the 
benefit,  exclusively,  of  the  owner  of  the  money,  and  that  it 
would  be^a  fraud  for  a  party  occupying  the  position  of  an 
agent,  trustee,  or  any  other  fiduciary  capacity,  to  retain  iho 
property  of  another.  Any  other  case  of  resulting  trust  in  tbe 
books,  vrill  be  found  to  rest  upon  the  express  agreement  of  the 
parties,  made  at  the  time  of  the  purchase,  and  there  must  be 
evidence  clear,  establishing  such  agreement.  (See  Forsyth  v. 
Clark,  3  Wend.  637.) 

In  the  case  of  Stow  v.  Teft,  15  Johns.  462,  which  is  a  case  of 
dower,  Mr.  Justice  Spencer  says: 

"I  am  authorized  to  say,  by  the  decision  of  this  Court,"  etc., 
''  that  where  two  instruments  are  executed  at  the  same  time,  be- 
tween the  same  parties,  relative  to  the  same  subject-matter, 
they  are  to  be  taken  in  connection  as  forming  the  several  parts 
of  one  agreement." 

In  this  case  the  vendee  executed  to  the  vendor,  simultaneously 
with  the  conveyance  to  him,  a  mortgage  to  secure  the  purchase- 
money;  the  Court  held  the  widow  barred. 

Mr.  Chief  Justice  Thomson  dissented;  but  see  4  Mon.,  Tevis  v. 
Steele,  339,  340,  and  McClure  v.  Harris,  12  B.  Mon.  266. 

In  the  case  of  Jackson  v.  Beehe,  15  John.  477,  cited  by  re- 
spondent, the  mortgage  was  executed  for  the  purchase-money, 
but  not  to  the  vendor,  but  the  case  turned  upon  a  statute  relat- 
ing to  judgments  obtained  previously  against  the  purchaser. 

McDougaU,  Aldrich  db  Sharpe,  for  Kespondent. 

The  deed  and  mortgage  having  been  executed  and  delivered 
simultaneously,  were  one  and  the  same  transaction.  There  was 
no  time  at  which  the  homestead  claim  could  attach.  The  law, 
as  settled  in  regard  to  claims  for  dower,  under  like  circum- 
stAnces,  must  govern  this  case.  There  is  no  difference  whatso- 
ever in  principle,  between  the  two  classes  of  claims,  when  set 
up  under  circumstances  like  the  present.  (1  Sand.  Ch.  76;  4 
Mass.  566;  15  Johns.  458:  14  Mass.  351;  15  Pet.  21;  4  Leigh, 
30;  5  Cal.  455.) 

The  appellants,  up  to  the  time  of  the  execution  and  delivery 
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of  the  deed  and  mortgage,  had  occupied  the  premises 
under  *lease  from  the  vendor  of  Vance.  They  had  no  [274] 
title,  or  claim  of  title  to  the  premises,  and  no  claim  or 
right  of  homestead  could  attach  during  the  tenancy.  The  mort- 
gage having  been  executed  at  the  same  time  with  the  deed,  the 
premises  passed  to  Vance,  encumbered  with  the  mortgage.  (6 
Tex.  303;  11  Tex.  346.) 

The  respondent  having  furnished  the  money  to  Vance,  with 
which  the  premises  were  purchased  by  him,  is  protected  by 
the  provision  of  the  statute  which  dispenses  with  the  sigqa- 
ture  and  acknowledgment  of  the  wife,  when  the  mortgage 
shall  be  "executed  to  secure  the  payment  of  the  purchase- 
money."  (Act  to  exempt  the  homestead,  etc. ,  Comp.  Laws,  p. 
850,  Sec.  2.) 

BuENETT,  J.,  delivered  the  opinion  of  the  Court — Tebby,  C.  J., 
concurring. 

The  defendant,  James  Vance,  resided,  with  his  wife,  upon  cer- 
tain premises,  as  the  tenant  of  Francis  Melius,  for  some  two 
years  prior  to  the  4th  of  January,  1856.  On  that  day,  defendant, 
James  Vance,  borrowed  of  plaintiff  three  thousand  dollars,  and 
executed  to  him  a  noi^,  and  a  mprtgage  upon  the  premises,  and 
at  the  same  time  took  from  Melius  a  conveyance  to  himself. 
The  money  borrowed  of  the  plaintiff  was  paid  to  Melius  for  the 
lot.  The  defendant,  James  Vance,  and  wif^  continued  to  re- 
side upon  the  premises,  and  claimed  the  right  of  homestead  as 
against  the  mortgage  to  plaintiff.  The  Court  below  decreed  the 
sale  of  the  mortgaged  premises,  and  Vance  and  wife  appealed 
to  this  Court. 

It  would  seem  that  the  defendants,  Vance  and  wife,  have 
neither  an  equitable  or  legal  right  of  homestead  in  the  mortgaged 
premises.  The  deed  from  Melius  to  James  Vance,  and  the 
mortgage  from  him  to  plaintiff,  were  simultaneous  acts,  and  the 
money  borrowed  was  the  entire  amount  paid  for  the  lot.  The 
money  of  plaintiff  paid  for  the  lot,  and  it  certainly  would  be  an 
exceedingly  harsh  rule  of  law,  that  would  defeat  his  mortgage 
upon  the  very  property  purchased  with  the  money  furnished  by 
himself. 

Jn  his  Commentaries,  Chancellor  Kent  says: 

*'  A  transitory  seizin  for  an  instant,  when  the  same  Act  that 
gives  the  estate  to  the  husband  conveys  it  out  of  him,  as  in  the 
case  of  a  conusee  of  a  fine,  is  not  sufficient  to  give  the  wife 
dower.  Nor  is  the  seizin  sufficient  when  the  husband  takes  a 
conveyance  in  fee,  and  at  the  same  time  mortgages  the  land 
back  to  the  grantor,  or  to  a  third  person,  to  secure  the  purchase-  • 
money,,  in  whole  or  in  part."    (4  Kent,  39.) 

The  doctrine  laid  down  by  tne  learned  American  commenta- 
tor, was  fully  sustained  by  the  Supreme  Court  of  the  United 
States,  in  the  case  of  Maiiberry  v.  Brien  and  otliers,  15 
Peters,  *21.     Also,  by  other  cases.     (1  San.  Ch.  76;  4    [275] 
Leigh,  30;  15  John.  458;  4  Mass.  566;  6  Tox.  294.) 
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The  deed  and  mortgage  being  simultaneous,  were  but  parts  of 
the  same  transaction.  (15  Johns,  462;  4  Mass.  569;  12  Mass. 
352.) 

Judgment  affirmed.     


THOMPSON  ET  AL.  V.  LEE  et  al. 

Inbtsitotiomb,  when  mat  be  Bevused. — Instmctions  to  the  jnry  are  properly 
refused  -when  not  warranted  by  the  pleadings. 

Evidence — Bubden  of  Pboof. — ^The  failure  of  a  defendant  to  deny  the  charges 
in  a  complaint,  making  out  a  prima  facie  case  for  the  plaintiff,  will  throw 
the  onus  on  defendant  of  proving  his  affiimative  allegations. 

Watkb  Rights,  Evidenob  of  Possession. — ^A  notice  of  intention  to  appro- 
priate the  waters  of  a  certain  stream  is  evidence  of  possession,  but'  of 
Itself,  alone,  is  not  sufficient.  Taken  with  other  acts,  it  amounts  to 
sufficient  evidence. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Sierra. 

The  plaintiffs  in  this  case  averred  that  their  grantors,  in  March, 
1852,  posted  a  notice  on  North  Slate  Creek,  claiming  the  waters 
thereof,  and  of  all  the  ravines  that  might  be  crossed  by  their 
contemplated  ditch,  from  that  point  to  Gibsonville.  That  sur- 
veys were  made,  and  the  ditch  dug,  by  which  the  waters  of  the 
north  branch  of  Slate  Creek,  and  also  of  Third  Kavine,  had  been 
appropriated.  That  the  defendants,  subsequent  locators,  had 
wron^ully  diverted  and  used  the  waters  of  Slate  Creek  and  Third 
Eavine,  to  the  great  damage  of  plaintiffs,  etc. 

The  prayer  of  the  complaint  comprehended  damages,  and  an 
injunction  restraining  defendants  from  using  the  waters,  etc. 

The  following  answer  was  filed  by  defendants: 

"The  defendants  in  the  above  case,  answering,  deny  that 
plaintiffs  posted  a  notice  at  the  time  and  place  mentioned  in 
their  complaint,  claiming  the  waters  of  North  Slate  Creek.  That 
they  surveyed  the  same,  in  manner  and  form  as  set  forth  in  their 
complaint. 

**  They  further  deny  that  plaintiffs,  by  any  act  of  theirs,  ever 
acquired  any  right,  by  the  laws  and  customs  of  miners,  to  the 
north  branch  of  Slate  Creek,  but  affirm  that  defendants  are  the 
true  and  lawful  owners  of  the  same,  and  have  been  in  posses- 
sion of  said  branch,  and  the  waters  thereof,  for  the  last  two 
years. 

' '  Defendants  f urth*  deny  that  they  have  ever  taken  the  waters 
of  the  Third  Ravine,  and  that  they  have  ever  asserted  any  right 
to  the  same,  or  that  they  have  ever  received  any  notice  in  regard 
'  to  the  same,  from  plaintiffs. 

"  Defendants,  further  answering,  say  that  they  have  not, 
[276]  by  any  *illegal  act  of  theirs,  damaged  plaintiffia,  and  that 
they  have  done  nothing  in  the  premises  f  ui*ther  than  to 
use  the  said  waters  of  the  north  branch  of  Slate  Creek,  to 
which  they  have  a  good  and  valid  right  and  titia  That,  in  the 
year  1852,  they  posted  a  notice  upon  the  north  branch  of  Slate 
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Creek,  claiming  its  waters.  That  they  proceeded  at  once  to 
survey  and  dig  a  ditch,  conveying  the  same  to  Whisky  Diggings; 
and  that  since  that  time  they  have  taken  said  waters  to  Gibson- 
ville;  and  that  they  have  been  in  peaceable  possession  of  the 
same.    Wherefore  they  pray,"  etc. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  four  hundred 
dollars  damages,  on  which  judgment  was  entered,  and  also  a 
perpetual  injunction  awarded,  restraining  defendants  from  di- 
verting so  much  of  the  waters  of  Slate  Creek  and  Third  Bavine, 
as  was  necessary  to  fill  plaintiff'  ditch. 

From  this  judgment  defendants  appealed. 

The  nature  of  the  instructions  given  and  refused,  appears  in 
the  opinion  of  the  Court,  and  the  argument  of  counsel. 

Dunn  db  Meredith,  for  Appellants. 

1.  The  Court  erred  in  refusing  the  instructions  asked  for  by 
defendants'  counsel,  the  same  being  intelligibly  expressed,  sound 
and  correct  in  a  legal  view,  and  applicable  under  the  pleadings 
and  evidence. 

'*  Possession,  or  actual  appropriation,  must  be  the  test  of  pri- 
ority, in  all  claims  to  the  use  of  water,  wherever  such  claims  are 
not  dependent  upon  the  ownership  of  the  land,  through  which 
the  water  flows.  *  *  *  Such  appropriation  cannot  be  con- 
structive."   (KeUyy,  Natoma  Water  Co.,  6  Cal.  105.) 

"The  design  to  appropriate  cannot  give  exclusive  rights,  until 
executed,  but  the  actual  possession  alone  can  give  Qie  right." 
{KeUy  V.  Naioma  Water  Co,,  6  Cal.  105.) 

2.  The  Court  erred  in  substituting  its  own  charges  to  the  jury, 
for  those  asked  by  defendants'  counsel;  the  former  being  partial, 
and  less  applicable  under  the  pleadings,  calculated  to  mislead 
the  jury,  entrenching  upon  the  province  of  the  jury,  by  presum- 
ing a  fact  in  issue,  less  comprehensive  and  intelligible,  contra- 
dictory in  themselves,  and  erroneous  in  law. 

Our  statute,  regulating  pleadings,  distinctly  provides  for  the 
general  issue  at  common  law,  and  a  general  denial,  in  plain  Ian- . 
guage,  is  equivalent,  in  our  practice,  to  the  general  issue  at  com- 
mon law.     (2  Cal.  513.) 

*  *  The  Court  must  give  or  refuse  the  instructions  asked  for.  It 
may  modify  the  phraseology,  but  cannot  alter  the  sense.  Where 
instructions  are  proper  they  should  be  given  as  asked."  {Jainin 
son  V.  (hmary,  5  Cal.) 

"  The  Court  must  give  or  refuse  the  instructions  as  asked  for, 
and  no  modifications,  which  alter  the  meaning,  or  might  mislead 
the  jury,  can  be  substituted."     (3  Cal.  400.) 

*"  The  practice  of  substituting  the  instructions  of  the    [277] 
Court  for  those  asked  by  counsel  is  a  dangerous  one,  giv- 
ing rise  to  many  perplexing  difGlculties."    (2  Cal.  176.) 

O,  N,  Swezy,  for  Bespondents. 

The  first  and  second  instructions  offered  by  the  defendants 
and  refused  by  the  Court,  related  wholly  to  the  character  of  evi- 
dence required  to  prove  a  transfer  of  Kinsey's  interest  in  the 
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plaintiffs'  ditch  claim,  to  the  grantors  of  the  plaintiffs.  These 
instructions  were  properly  rejected  by  the  Court,  and  its  rulings 
to  the  jury  instead  thereof  were  proper.  The  complaint  set 
out  in  full  the  location  of  the  plaintiffs'  claim  and  acts  of  con- 
tinued possession,  and  the  transfer  of  all  the  rights  and  interest 
of  the  original  locators  and  owners,  through  various  subsequent 
holders,  to  the  present  plaintiffs,  and  is  verified.  The  answer 
only  denies,  "that  the  plaintiffs  by  any  acts  of  theijrs  ever  ac- 
quired any  rights  by  the  laws  and  customs  of  miners  to  the 
north  branch  of  North  Slate  Creek;"  and  afi&rms  ''that  the  de- 
fendants are  the  true  and  lawful  owners  of  the  same,  and  have 
been  in  possession  of  said  branch  and  the  waters  thereof  for  the 
last  two  years." 

This  is  but  a  bare  denial  that  the  plaintiffs  acquired  any  rights 
by  any  personal  acts  of  their  own,  in  the  location  of  said  claim 
under  the  mining  rules  and  customs,  and  an  assertion  of  owners 
ship  and  possession  in  themselves  of  the  franchise  to  use  the 
waters  of  said  creek.  The  complaint  does  not  allege  that  the 
plaintiffs  ever  located  the  claim  and  performed  the  acts  requisite 
to  constitute  an  appropriation  and  possession  of  that  class  of 
property,  but  distinctly  alleges  the  same  to  have  been  done  by 
others,  their  predecessors  from  whom  they  received  the  same  by 
transfers.  The  allegations  of  the  compliant  that  the  rights  ac- 
quired by  such  appropriation  and  possession,  were  properly 
transferred  and  held  by  these  plaintiffs,  are  in  no  manner  denied 
by  the  answer.  The  fact  of  such  transfers  and  the  manner  of 
the  same  are  distinct  and  specific  allegations  embodied  in  the 
complaint,  requiring  "a  specific  denial  to  each  allegation  con- 
troverted by  the  defendant."  (Sec.  46,  Pr.  Act,  as  amended  in 
1854.) 

It  cannot  be  maintained,  as  urged  by  the  appellants,  that  the 
assertion  of  ownership,  in  their  answer,  to  the  waters  of  said 
creek,  amounts  to  a  denial  of  the  allegations  of  the  various  trans- 
fers set  forth  in  the  complaint.  Token  in  its  broadest  sense  it 
can  be  regarded  as  no  more  than  a  denial  of  ownership  to  the 
waters  in  the  plaintiffs,  and  it  is  very  questionable  whether  it 
would  ever  amount  to  a  ''specific  denial"  of  such  allegation  as 
is  required  in  cases  of  verified  complaints.  The  case  of  Mc- 
Larren  v.  Spaulding,  2  Cal.  510,  3,  is  a  case  of  general  denial, 
and  therefore  not  applicable . 

Section  sixty-five  of  the  Practice  Act,  as  amended  in 
[278]    1854,  *provides  that  "Every  material  allegation  of  the 
complaint,  when  it  is  verified,  not   specifically  contro- 
verted by  the  answer,  shall,  for  the  purposes  of  the  action,  be 
taken  as  true." 

The  defendants  could  well  have  denied  any  right  or  franchise 
in  the  plaintiffs  to  the  use  of  the  waters  of  said  branch  of  Slate 
Creek;  and  the  same  might  have  been  true,  and  yet  the  facts  of 
such  transfers  and  acts  on  the  part  of  said  plaintiffs  and  their 
predecessors  have  been  true  also.  The  complaint  alleges  that 
the  plaintiffs'  predecessors  located  and  surveyed  a  ditch  from 
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Slate  Creek  to  Gibsonville,  and  appropriated  the  waters  thereof 
and  became  possessed  of  the  franchise  of  the  same;  that  the 
rights  and  privileges  so  acquired  were  transferred  to  the  plaint- 
iffs, and  that  they  were  now  the  owners  thereof  and  entitled  to 
the  possession  and  enjoyment  of  the  same.  The  ans^rer  does 
no  more  than  deny  the  prior  location  and  appropriation,  and  as- 
serts the  ownership  in  the  defendants,  leaving  ibe  allegation  of 
the  various  transfers  df  the  plaintiffs' predecessors  to  them,  in  no 
manner  controverted.  The  appellant  contend  that  the  Court 
erred  in  not  giving  the  fifth  instruction,  namely: 

'*  A  notice  is  a  mere  declaration  of  intention  to  possess,  but 
not  evidence  of  possession." 

The  rejection  of  this  instruction  was  proper,  upon  the  ground 
that  the  instruction  implies  no  act,  except  the  posting  of  a  no- 
tice, upon  the  part  of  plaintiffs,  to  appropriate  the  waters, 
whereas  the  proof  shows  that  immediately  after  the  posting  of 
notices  by  Smith  and  Higgins,  the  first  appropriators,  and 
through  whom  plaintiffs  claim,  a  survey  was  made,  the  pro- 
posed line  of  the  ditch  marked  out,  and  work  commenced  upon 
the  ditch  at  Gibsonville  as  soon  as  the  depth  of  snow  would 
permit,  by  which  acts  plaintiffs'  predecessors  acquired  an  actual 
possession  of  the  waters  of  North  Slate  Creek  and  its  tribu- 
taries. 

In  the  case  of  Conger  v.  Weaver,  6  Cal.  548,  it  was  held  that 
"in  the  case  of  constructing  canals  under  the  license  from  the 
State,  the  survey  of  the  ground,  planting  stakes  along  the  line, 
giving  public  notice,  and  actually  commencing  and  diligently 
pursuing  the  work,  is  as  much  possession  as  the  nature  of  the 
subject  will  admit,  and  forms  a  series  of  acts  of  ownership, 
which  must  be  conclusive  of  the  rights." 

By  this  rule,  the  giving  of  notice,  or  posting  of  the  same, 
was  one  of  the  series  of  acts  that  gave  possession,  and  consti- 
tuted a  part  of  the  evidence  of  the  conclusive  right  of  owner- 
ship. Indeed,  from  the  very  nature  and  character  of  these 
water-claims,  it  is  one  of  the  most  important  acts  of  the  party, 
and  tends  more  to  prevent  imposition  upon  the  public  than  any 
of  the  others.  The  party  may  make  a  survey,  set  stakes  along 
the  line  thereof,  and  immediately  commence  work  thereon ;  and 
continue  the  same;  and  yet,  none  of  these  acts,  unless 
far  progressed,  would  *convey  an  idea  to  other  persons  [279] 
desiring  to  turn  the  water  of  a  particular  stream,  that 
they  were  intending  to  construct  a  trail,  road,  or  ditch.  Be- 
sides, as  above  stated,  the  instruction  was  improper,  consider- 
ing the  facts  of  this  case,  and  calculated  to  mi^ead  the  jury. 

The  sixth  instruction  asked  by  defendants,  "That  if  the 
plaintiffs  fail  to  show  their  possession  of  the  water  of  Slate 
Creek  previous  to  the  occupation  of  defendants,  then  the  jury 
must  find  for  the  defendants,"  was  properly  rejected  upon  the 
ground  that  the  complaint  alleged  the  prior  appropriation  of 
the  water  of  Slate  Creek,  by  certain  parties  through  whom 
plaintifiis  claim,  and  also  the  construction  of  the  ditch  by  the 
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plaintiffs  and  their  predecessors,  and  is  verified,  while  the 
answer  makes  no  denial  of  the  appropriation  of  the  waters,  and 
the  construction  of  the  ditch,  as  alleged  in  the  complaint.  As 
above  contended,  every  material  allegation,  not  specifically  con- 
troverted by  the  answer,  is  deemed  admitted  for  the  purposes  of 
the  action.  It  therefore  would  have  been  error  to  have  required 
proof  of  an  admitted  fact. 

Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Tebbt,  C. 
J.,  concurring. 

The  complaint  alleges  in  substance,  that  in  March,  1852,  Hig- 
gins  and  Smith  posted  a  notice  on  North  Slate  Creek,  claiming 
the  waters  of  the  stream,  and  of  all  ravines  that  might  be 
crossed  by  a  ditch  from  that  point  to  Gibsonville,  where  the 
water  was  to  be  used  for  mining  purposes;  that  surveys  were 
made,  and  the  ditch  partly  dug  by  the  parties  through  whom 
the  plaintiffs  claim,  and  that  the  ditch  was  finally  finished  by 
plaintiffs;  that  the  predecessors  of  plaintiffs  had  appropriated 
the  waters  of  "Third  Ravine,"  a  ravine  crossed  by  the  ditch, 
and  that  the  defendants  had  wrongfully  diverted  the  waters  of 
the  north  branch  of  North  Slate  Creek,  and  alsb  of  Third  Ba- 
vine  from  plaintiffs'  ditch.  The  defendants  in  their  answer, 
deny  that  plaintiffs  posted  the  notice,  or  made  the  surveys  as 
alleged.  They  also  deny,  in  general  terms,  that  plaintiffs,  by 
any  act  of  theirs  ever  acquired  any  right  to  the  waters  of  the 
north  branch  of  North  Slate  Creek,  and  affirm  that  the  right  to 
the  use  of  the  water  of  said  branch  is  in  them.  They  also  deny 
that  they  ever  diverted  the  waters  of  Third  Bavine  from  the 
ditch  of  plaintiffs.  The  complaint  and  answer  were  both  veri- 
fied. 

The  object  of  the  plaintiffs  in  setting  out  the  facts  of  their 
case  in  detail,  was,  doubtless,  to  avoid  tiie  expense  and  trouble 
of  proving  specific  facts,  which  the  defendants  could  not  specifi- 
cally deny.  The  only  material  'issue  made  by  the  specific  de- 
nials of  the  answer,  is  th^t  concerning  the  diversion  of  the 
waters  of  Third  Bavine.  The  denial  that  plaintiffs  posted  the 
notice  and  made  the  surveys  amounted  to  nothing,  for 
[280]  the  reason,  "^that  no  affirmative  allegation  to  that  effect 
had  been  made  in  the  complaint.  The  answer  was  not 
responsive  to  the  allegations  of  the  complaint  in  these  particu- 
lars, and  made  no  issue.  (See  the  case  of  Dewey  v.  Bowman^ 
ante  145.) 

All  the  material  allegations  of  the  complaint  which  were  not 
denied  in  the  answer,  were  admitted  as  true.  And  as  the  ver- 
dict of  the  jury  was  for  the  plaintiffs,  and  no  motion  was  made 
for  a  new  tnal,  the  only  errors  assigned  have  reference  to  the 
action  of  the  Court  in  refusing  certain  instructions  offered  by 
the  defendants,  and  in  giving  others  in  lieu  of  them. 

The  defendants  offered,  in  all,  eleven  instructions,  the  third 
and  fourth  of  which  were  given,  and  the  others  refused.  The 
instructions  refused  by  the  Court,  except  the  fifth,  were  not  ad- 
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missibie  under  the  pleadings.  The  plaintiffs  having  alleged 
certain  specific  facts,  which  taken  together,  made  out  a  prima 
facie  case,  as  to  their  right  to  the  waters  of  Slate  Creek,  and 
these  facts  not  being  denied,  the  onus  of  the  proof  was  thrown 
upon  the  defendants,  to  sustain  their  affirmative  allegations, 
that  they  were  the  first  appropriators  of  the  waters  of  the  north 
branch  of  the  stream. 

The  Court  very  properly  instructed  the  jury  that  there  were 
but  two  issues  of  any  great  importance.  First,  as  to  whether  or 
not  defendants  had  Averted  the  waters  of  Third  Bavine  from 
plaintiffs'  ditch;  and  second,  as  to  the  j)riority  of  location  and 
appropriation  of  the  waters  of  the  north  fork  of  Slate  Creek. 

The  fifth  instruction  offered  by  the  defendants  and  refused  by 
the  Court  was  this:  "  A  notice  is  a  mere  declaration  of  inten- 
tion to  possess,  but  not  evidence  of  possession."  This  instruc- 
tion was  not  correct,  as  offered.  A  notice  is  evidence  of  posses- 
sion, but  of  itself,  alone,  is  not  sufficient.  Taken  with  other 
acts,  it  amounts  to  sufficient  evidence.  It  forms  one  of  a -series 
of  acts,  which,  taken  together,  make  the  right  perfect.  (Coni- 
ger  v.  Weaver,  6  Cal.  548.) 

As  to  the  instructions  given  by  the  Court,  there  would  seem 
to  be  no  error.  Under  the  state  of  the  pleadings  there  was  veiy . 
little  for  the  iury  to  try.  We  can  see  no  error  in  the  judgment 
of  the  Court  below,  and  the  same  is  therefore  affirmed. 


♦STILL  ET  AL.  V.  SAUNDERS  et  al.  [281] 

1  AppsiiX/— Bbview  in  Equity  Casks.— Chancery  cases  come  before  this  Court 
upon  the  pleadings,  testimony,  and  decree,  and  we  mnst  look  to  the 
wnole  record,  and  see  if  there  is  any  error  in  the  final  decree. 

1  Idem. — The  verdict  of  a  jury  in  a  chancery  case  is  only  advisory  to  the 
Chancellor,  or  this  Court. 

Equity — When  yiLL.  Compel  CaI^cellation  or  Deed. — ^Where  husband  and 
wife  execute  a  conveyance  of  their  homestead,  which  the  husband  de- 
livers to  the  purchaser,  before  the.  purchase-money  therefor  is  paid, 
which  is  afterwards  fraudulently  attached,  in  a  suit  brought  by  the  real, 
though  not  the  ostensible  purchaser,  against  the  husband  alon^:  Held, 
that  equity  will  compel  a  cancellation  of  the  deed  so  obtained. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

One  of  the  defendants  in  this  case,  A.  L.  Teschiera,  having 
purchased  certain  premises,  in  the  City  of  San  Francisco,  from 
John  H.  Still,  and  afterwards  having  discovered  that  Still's  wife 
set  up  a  claim  of  homestead  therein,  attempted  to  purchase  her 
interest  therein,  vdthout  success.  A  second  negotiation  was 
opened,  by  one  Charles  B.  Saunders,  ostensibly  in  his  own 
name,  but  in  fact  for  Teschiera,  who  agreed  to  furnish  the 
money,  and  did  do  so.  Saunders,  Still,  and  wife,  finally  agreed 
upon  the  sum  of  one  thousand  dollars.  Still  and  wife  executed 
and  acknowledged  the  deed  for  the  premises  which  the  former 
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took  to  the  office  of  Saunders,  expecting  to  receiTe  the  money 
therefor. 

After  Still  had  parted  "with  the  possession  of  the  deed,  which 
was  immediately  sent  to  the  recorder's  office,  for  record,  and 
while  Saunders  was  counting  out  the  money,  the  sherifT,  who 
was  in  an  adjoining  room,  according  to  an  agreement  between 
Saunders  and  one  Mastick,  the  attorney  of  Teschiera,  walked 
in  and  attached  the  money  in  Saunders'  hands,  in  a  certain 
suit  of  Teschiera  t.  John  H.  SOU.  Judgment  having  been  ob- 
tained in  this  action,  Saunders  paid  over  to  the  shenff  the  sum 
of  nine  hundred  and  fifty  dollars,  having  paid  the  remainder, 
fifty  dollars,  to  a  creditor  of  John  H.  SUU,  according  to  an 
agreement  made  about  the  time  of  the  sale.  Saunders,  before 
the  commencement  of  this  suit,  conveyed  the  premises  to 
Teschiera.  This  action  was  brought  by  Still  and  wife,  for  the 
purpose  of  having  the  deed  to  Saunders  canceled.  The  case 
was  tried  before  a  jury.  On  the  trial,  the  Court  admitted  evi- 
dence under  the  exception  of  defendants'  counsel,  for  the  rea- 
son that  it  was  irrelevant,  and  also  delivered  certain  instruct 
tions  to  the  jury,  to  which  the  defendants  objected.  The  jury 
found  a  general  -verdict  for  the  plaintiff,  on  which  the  Court 
rendered  a  decree  in  favor  of  plain  tiffs,  declaring  the  deed  to 
Saunders  void. 

Defendants  moved  for  a  new  tiial^  which  being  denied^  they 
appealed. 

E,  B,  Mastic,  for  Appellants. 
[282]  *The  Court  erred  in  permitting  the  plaintiffs  to  prove, 
by  J.  H.  Frisby,  a  conversation  between  him,  John 
H.  Still,  and  Burgess,  in  relation  to  Mrs.  Still's  executing 
the  deed.  Neither  of  the  defendants  were  present,  and  a  con- 
versation between  third  persons  VTas  clearly  inadmissible.  (2 
Cal.  145.) 

It  cannot  be  claimed  the  evidence  was  immaterial.  It  tended 
to  prove  the  allegation  in  the  complaint  that  the  premises  were 
claimed  and  were  a  homestead,  accompanied  with  the  opinion 
of  the  notary,  that  the  conveyance  was  not  good  unless  exe- 
cuted by  Mrs.  Still;  it  also  tended  to  show  that  Jane  N.  Still 
was  then  married  to  John  H.  Still,  and  is  the  only  evidence 
showing  that  fact.  Unless  she  had  some  interest  in  the  prem- 
ises, she  could  not  claim  the  relief.  The  evidence  was  in  sup- 
port of  the  complaint,  and  material,  and  calculated  to  influence 
the  jury  in  their  verdict,  and  is  a  good  ground  for  setting  aside 
the  verdict. 

A  verdict  vdll  be  set  aside  for  the  admission  of  irrelevant  evi- 
dence.    {Dresser  v.  Ainstvorih,  9  Barb.  619.) 

Nor  is  there  any  evidence  of  fraud. 

The  fact  that  Saunders  agreed  to  give  one  thousand  dollars 
for  the  premises,  and  that  the  money  was  attached,  is  no  evi- 
dence of  fraud. 

In  what  does  fraud  consist? 
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It  cannot  be  in  the  fact  that  Saunders  did  not  pay  over  the 
money  to  Still.  His  failure  to  pay  in  accordance  with  his 
agreement,  does  not  constitute  fraud.  He  swears  he  intended 
to  pay,  and  he  was  in  the  act  of  paying  when  the  attachment 
was  served. 

If  the  payment  to  the  sheriff  did  not  operate'  as  a  payment  to 
the  plaintiffs,  it  is  no  ground  for  setting  aside  the  deed  as  fraud- 
ulent. 

It  is  not  alleged  that  he  is  insolyent  and  unable  to  pay,  and  if 
he  was,  the  vendor's  lien  attached  and  could  be  enforced  against 
Saunders  and  the  defendant  Teschiera,  if  he  had  notice  and 
participated  in  the  fraud. 

There  is  no  allegation  in  the  complaint,  or  any  evidence  given 
showing  that  the  plaintiff  was  induced  by  fraud  to  sell  for  the 
price  of  one  thousand  dollars,  but,  on  the  contrary,  it  seems 
that  was  all  he  asked. 

Nor  does  the  evidence  show  that  Saunders  obtained  the  deed 
unfairly,  but  the  same  was  voluntarily  delivered  to  him,  and 
the  plaintiff  never  even  requested  a  return  thfereof ,  after  the 
money  was  attached.  He  should  have  given  immediate  no- 
tice that  he  woidd  not  be  bound.  (Alexander  v.  Ulley,  7  Ire. 
Eq.  242.) 

There  is  no  evidence  to  show  that  the  defendant,  Teschiera, 
bad  anything  to  do  with  the  purchase,  or  in  any  way  partici- 
pated in  the  proceedings.  "Fraud  only  gives  a  right  to  avoid  a 
contract,  the  property  vests  till  avoided,  and  all  these  mesne  dis- 
positions to  persons  not  parties  to,  or  not  cognizant  of  the  fraud, 
are  valid."  {Stevenson  v.  Neumham,  16  Law  &  Eq.  401.) 
To  set  aside  a  con-*veyance  for  fraud,  the  evidence  [283] 
should  be  clear  and  distinct.  (Buck  v.  Sherman,  2  Doug. 
Mich.  176;  Sline  v.  Skerke,  1  Watts  &  S.  196.) 

It  cannot  be  presumed,  it  must  be  proved.  (Story's  Equity, 
Sec.  190;  DuvcU  v.  Goal,  1  Md.  Ch.  Dec.  168;  Maioon  v.  Eder,  6 
Cal.  110.) 

There  must  not  only  have  been  fraud,  but  the  plaintiffs  must 
have  been  injured,  and  suffered  damage.  "  Fraud  without  dam- 
age, or  damage  without  fraud,"  says  Coke,  J.,  Bulstrode  95, 
**  gives  no  cause  of  action,  but  the  two  must  concur  and  meet 
together."  (Jones  v.  Beyhum,  6  Eng.  T.  R.,  878;  Cunningham 
V.  Vaply,  7  Id.  296;  PraU  v.  PhUbrook,  33  Me.  17;  2  Kent  Com. 
490.) 

Saunders  actually  paid  to  Still  fifty  dollars,  and  before  he 
could  have  any  relief,  or  abandon  the  contract,  he  was  bound  to 
tender  the  defendant  back  the  money  by  him  so  paid,  and  put 
him  in  the  same  position  as  before  the  execution  of  tiie  deed. 
{Jackson  v.  Norton,  6  Cal.  187;  Miller  v.  Cotton,  5  Geo.  341; 
Masson  v.  Bovei,  1  Den.  69;  Van  Epps  v.  Harrison,  5  Hill  63; 
Mumford  v.  Amer.  Life  Im.  Co.,  4  N.  Y.  403,  482.)^ 

And  he  was  lx>und  to  tender  back  and  rescind  without  delay. 
Here  it  appears  Still  never  asked  or  requested  the  defendant  to 
rescind,  or  offered  to  pay  back  the  money,  or  done  any  thing 
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until  two  months  after  the  delivery  of  the  deed,  when  this  action 
was  brought. 

The  charge  of  the  Court  was  erroneous. 

The  question  of  homestead  was  material;  without  that  allega- 
tion in  the  complaint,  there  was  nothing  to  show  that  Jane  N. 
Still  had  any  interest,  or  was  endtlQid  to  any  relief,  or  could  be 
joined  as  a  party  in  the  action. 

It  was  a  necessary  allegation  in  the  complaint,  without  which 
the  complaint  woidd  have  been  demurrable;  and  it  must  be 
proved. 

The  property  was  alleged  to  be  John  H.  Still's,  and  unless  a 
homestead,  how  could  Mrs.  Still  be  made  a  party,  or  in  any  way 
be  interested  ?  She  could  have  no  interesi>---could  not  be  preju- 
diced— could  not  maintain  an  action,  and  a  recovery  could  not 
be  had  in  her  favor. 

Jane  H.  Still  might  believe  she  was  to  get  one  thousand  dol- 
lars, and  that  without  any  pretense  of  a  fraud  having  been  com- 
mitted. Her  belief  did  not  constitute  the  fraud,  and  had  noth- 
ing to  do  with  it.  **  Fraud,  in  a  judicial  proceeding,  can  never 
be  predicated  on  a  mere  emotion  of  the  mind."  (People  v.  Cook, 
4  Seld.  67,  69.)  The  defendant  never  saw  her;  there  is  no  evi- 
dence that  she  made  any  agreement,  or  even  knew  that  one  thou- 
sand dollars  was  to  be  paid — ^nor  is  there  any  evidence 
[284]  '*'that  she  was  to  receive  the  one  thousand  dollars,  or  any 
other  sum  of  money. 

The  verdict  does  not  authorize  the  entry  of  the  judgment. 
Where  equitable  relief  is  demanded,  a  trial  shotild  be  had 
by  the  Court,  or  the  jury  directed  to  find  the  facts,  or  a  special 
verdict. 

•  Saunders  db  Hepburn,  for  Kespondents. 

■ySThether  the  land  was  homestead,  or  not,  would  seem  to  be 
immaterial,  in  an  application  of  this  kind,  which  is  to  regain 
what  the  defendants  have  got  from  us  by  fraud,  and  to  which  we 
are  entitled,  whether  the  subject  of  the  conveyance  be,  abstract- 
ly, valuable  or  not.  Mrs.  Still  is  not  now  asserting  her  claim  of 
homestead,  so  as  to  be  put  to  proof  of  her  title.  She  is  demand- 
ing to  be  reinstated,  simply,  in  her  former  relation  to  this  prop- 
erty. So  far  as  these  defendants,  and  Hue  deeds  from  her  to  Saun- 
ders, and  from  Saunders  to  Teschiera,  are  concerned,  the  appli- 
cation is  not  that  she  may  realize  her  claim  now,  but  that  void 
deeds  may  be  rescinded  of  record,  in  order  that  she  may  here- 
after assert  her  claim  if  she  chooses  to  do  so;  disembarrassed  of 
the  operation,  at  law,  or  otherwise,  of  her  act  fraudulently  ob- 
tained.    (See  2  Story's  Eq.  Sees.  699,  700.) 

If  a  vendor  of  land  in  fee-simple  seeks  to  set  aside  his  convey- 
ance for  fraud,  it  would  hardly  be  permitted  a  fraudulent  vendee 
to  attack  the  title  and  put  the  vendor  to  formal  deraignment  of 
his  title,  and  proof  of  it.  The  case  at  bar  is  identical  in  prin- 
ciple. 

The  evidence  of  J.  H.  Frisby,  was  competent  to  disprove 
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fraudulent  concealment  of  the  fact  of  marriage,  by  showing  an 
express  assei*tion  of  it  at  the  time  of  the  original  conveyance  by 
John  H.  Still  to  Burgess.  It  was  evidently  introduced  for  this 
purpose  and  not  to  prove  the  facts  of  marriage  and  homestead, 
the  former  having  been  expressly  admitted  by  the  answer,  and 
the  latter  proved  by  the  tes])imony  of  Buckelew  and  Mastick. 

If  the  evidence  is  therefore  objectionable,  it  is  because  it  was 
immaterial  as  merely  proving  the  fairness  of  Mrs.  Still,  which,  so 
far  as  her  rights  are  concerned  is,  or  may  be,  immaterial.  But 
the  unnecessary  attempt  of  a  party  to  overcome  a  supposed  im- 
putation of  unfairness  can  hardly  be  regarded  as  a  reason  for 
setting  aside  a  verdict,  in  the  presence  of  other  sufficient  evidence 
in  the  cause  to  justify  the  finding  and  the  judgment. 

The  objection  is  purely  technical,  and  there  can  be  no  piu- 
tense  that  the  result  was,  or  could  have  been,  substantially  af- 
fected by  the  admission  or  rejection  of  the  evidence.  (See  KU- 
bum  V.  Ritchie,  2  Cal.  145,  Clayion  v.  West,  Id.  381.) 

The  appellants  have  sought  to  show  that  they  had  no  dealings 
in  the  premises,  with  Mrs.  Stiff,  or  with  her  husband,  as  her 
agent,  and,  as. they  could  not,  therefore,  have  promised  the  thou- 
sand dollars  to  her  expressly,  she  has  no  cause  of  action. 

♦The  practical  result  of  this  scheme  was  to  effect  cir-    [285] 
cuitously  what  the    Homestead  Act  was  especially  in- 
tended to  guard  against,  and  that  is,  the  subjecting  the  home- 
stead to  the  liabilities  of  the  husband,  without  the  assent  of  the 
vnfe. 

By  false  pretense  of  benefit  to  the  wife  they  have  procured 
her  assent  and  execution  of  the  deed,  and,  in  pursuance  of  an 
opposite  and  fraudulent  scheme  and  intent,  they  have  subjected 
the  property  to  the  liability  of  the  husband.  In  fact,  the  wife 
never  has  delivered  this  deed.  Her  assent  to  the  deliveiy  was 
upon  payment  of  the  price,  and  the  evidence  shows  that  the 
defendant  Saunders,  procured  the  custody  and  record  of  the 
deed  without  complying  with  the  terms  of  the  bargain,  and 
without  having  seriously  intended  to  do  so  for  an  instant. 

The  rule  "fraud  and  damage  must  concur  to  give  a  cause  of 
action,"  may  be  assumed  to  be  absolutely  correct  for  the  pur- 
poses of  this  inquiry,  and  yet  not  affect  the  plaintiff's  claim  in- 
juriously. In  most  cases  to  which  it  is  particularly  applicable, 
actual  pecuniary  and  extraordinary  damage  is  sought  to  be  com- 
pensated in  actions  for  that  purpose — as  for  instance,  a  trades- 
man trusting  a  purchaser  upon  fraudulent  representations  of 
solvency  by  a  third  person.  In  such  a  case,  unless  damage  en- 
sues, there  would  be  notiiing  but  an  abstract  and  resultless 
immorality  to  be  compensated. 

In  the  case  at  bar,  the  act  itself  is  the  measure  of  the  dam- 
age, or,  rather,  is  the  very  damage.  It  is  not  (like  the  cases  to 
which  the  rule  is  ordinarily  applied)  a  claim  of  collateral  and 
independent  damage — the  existence  of  which,  and  its  conneo* 
tion  with  the  asserted  fraud  as  the  result  of  it,  must  necessarily 
be  proved. 
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Here  there  is  nothing  to  prove  but  the  fraud,  and  the  act  or 
conveyance  which  it  infects  is  necessarily  avoided,  and  the  inter- 
position of  the  Court,  in  equity,  is  to  clear  the  title  of  the  ven- 
dor, whoever  it  may  be,  by  rescinding  the  fraudulent  conveyance 
and  reinstating  him  in  his  former  asserted  relations  to  the  prop- 
erty. 

In  reply  to  the  observation,  that  we  are  seeking  equity,  and 
must  submit  to  the  obligations  of  performing  it  ourselves,  we 
refer  to  the  case  of  Sdover  v.  The  American  Russian  Gommer^ 
dcd  Company y  decided  at  January  Term  of  this  Court,  where 
the  peremptoiT  rule  was  established,  that  a  married  woman  is 
not  relieved  of  her  common  law  incapacities  in  this  State,  and 
that  in  the  disposition  of  her  rights  and  property,  the  letter  of 
the  statute  must  be  complied  with.  Her  alienations  are,  and  can 
only  be,  statutory,  and  the  case  at  bar  is  a  much  less  inviting 
one  than  the  other,  to  deviate  from  the  inflexible  rules  of  law 
governing  the  disposition  of  their  rights  bj'  married  women. 
Besides,  it  is  distinctly  proved  by  the  evidence  of  Frisby,  that 
the  claim  of  the  wife  was  distmctly  discussed  at  the  execution 
of  the  first  deed  from  John  H.  Still  to  Burgess,  and  that 
[286]  Bur-*gess  distinctly  assumed  the  risk  of  the  outstanding 
claim  of  the  wife. 

The  judgment  in  the  cause  seems  to  us  exactly  responsive  to 
the  pleadings,  ^nd  consonant  with  law  and  the  evidence. 

BuENETT,  J.,  delivered  the  opinion  of  the  Court — Teeet,  C. 
J.,  concurring. 

The  plaintiff,  John  H.  Still,  owned  certain  premises,  which  he 
conveyed  by  deed  on  the  13th  of  November,  1853,  to  one  Bur- 
gess, and  Burgess,  on  the  13th  day  of  November,  1853,  conveyed 
the  same  to  the  defendant  Teschiera.  At  the  time  the  deed  was . 
made  to  Burgess,  Still  was  a  married  man,  and  he  and  his  wife 
boarded  and  lodged  on  the  premises  with  a  tenant,  to  whom  they 
were  rented.  On  the  13th  day  of  November,  1854,  Still  and 
wife  conveyed  the  premises  by  a  joint-deed  to  defendant  Saun- 
ders, who  afterwards  conveyed  to  Teschiera.  After  the  delivery 
of  the  deed,  and  while  Saunders  wasabout  to  commence  count- 
ing out  the  purchase-money,  (except  fifty  dollars  agreed  to  be 
paid  by  Saunders  to  another  person  by  direction  of  Still,)  the 
same  was  attached  by  the  sheriff  under  an  attachment  at  the  suit 
of  T&schiera  v.  SWl.  Still  and  wife  then  brought  this  suit  to 
cancel  the  deed  to  Saunders,  and  also  the  deed  from  him  to 
Teschiera. 

They  allege  that  the  deed  from  them  to  Saunders  was  obtained 
by  a  fraudulent  device;  that  they  had  the  right  of  homestead, 
and  that  Teschiera  was  cognizant  of,  and  aided  in,  the  fraud. 
The  case  was  tried  before  a  jury,  who  found  generally  for  the 
plaintiffs;  judgment  was  given  for  them,  and  the  defendants  ap- 
pealed. 

The  defendants  objected  in  the  Court  below  to  the  introduc- 
tion of  certain  testimony,  and  to  the  giving  of  certain  instruc- 
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tions.    The  trial  was  had  before  a  juiy,  upon  the  issues  gen- 
erally, and  not  upon  special  issues. 

In  the  case  of  Smith  v.  Bowe,  4t  Cal.  6,  it  was  decided  that  in 
a  chancery  case  the  Court  had  the  right  to  direct  special  issues 
of  material  fact  to  be  framed  and  submitted  to  a  jury,  although 
objection  wad  made  by  one  of  the  parties.  It  has  been  repeat- 
edly held  that  in  chancery  cases  the  parties  were  not  entitled  to 
a  juiy.     {Walker  v.  Sedgwick^  5  Cal.  192.) 

In  the  same  case  it  was  held  that  this  Court  had  to  examine 
the  facts,  and  is  not  concluded  by  the  findings  of  the  Chancellor. 
In  the  case  of  Gray  y.  Eaton,  5  Cal.  448,  it  was  held  that  the 
granting  of  a  new  trial  is  entirely  discretionary  with  the  Chan- 
cellor, and  his  action  is  not  reyisable. 

This  being  a  chanceiy  case,  it  would  seem  le^timately  to  fol- 
low from  the  principles  settled  by  former  decisions,  that  the  al- 
leged errors  of  the  Court  below  in  admitting  improper  testimony, 
and  in  giving  improper  instructions  to  the  jury,  cannot 
be  ^revised  in  this  Court.  The  case  comes  before  us  [287] 
upon  the  pleadings,  testimony,  and  decree,  and  we  must 
look  into  the  whole  record,  and  see  if  there  be  any  error  in  the 
final  decree  rendered  by  the  Chancellor.  As  the  verdict  of  the 
jury  was  but  advisory,  and  not  conclusive  upon  the  Chancellor, 
or  upon  ihis  Court,  the  improper  testimony  and  the  erroneous 
instructions,  can  do  the  party  no  injury,  if  justice  has  been  ren- 
dered him  in  the  final  result.  And  whether  justice  has  been  cor- 
rectly administered  or  not,  will  depend  entirely  upon  the  facts 
as  admitted  and  proved,  and  not  at  all  upon  the  verdict  of  the 
jury. 

Taking  this  view  of  the  case,  it  will  not  be  proper  or  nec- 
essary to  consider  the  errors  assigned  in  reference  to  the  admis- 
sion of  improper  testimony,  the  giving  of  improper  instructions, 
or  the  refusal  to  grant  a  new  trial. 

The  only  error  assigned  that  would  seem  material  to  the  case 
is,  that  the  plaintiffs,  before  bringing  the  suit,  did  not  offer  to  . 
return  the  fifty  dollars  paid  to  Still  by  Saunders,  and  demand  a 
reconveyance  of  the  property.  This  objection  is  met  by  the 
counsel  of  plaintiffs,  by  assuming  that  the  payment  to  Still  was 
not  authorized  by  Mrs.  StUT,  and  was,  therefore,  a  matter  of 
personal  trust — Still  being  individually  liable  to  the  defendants 
for  a  return  of  the  money.  But  this  answer  seems  to  be  en- 
tirely insufiScient.  The  possession  of  the  deed  by  the  husband, 
already  executed  and  acknowledged  by  both  husband  and  wife, 
was  prima  facie  evidence  of  his  authority  to  receive  the  purchase- 
money.  Besides  this,  the  complaint  alleges  that  "the  said 
John  H.  Still,  at  the  request  of  his  said  wife,  took  said  deed  for 
the  purpose  of  delivering  the  same  to  the  said  Saunders,  and 
receiving  the  money  which  she  had  been  promised." 

But  there  is  nothing  in  the  testimony  to  show  that  the  fifty 

dollars  were  paid  before,  or  at  the  time,  the  deed  was  made. 

It  appears  that  John  H.  Still  was  indebted  to  another  person, 

and  that  it  was  agreed  between  him  and  defendant  Saunders, 
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that  the  latter  should  pay  this  debt,  and  that  this  pajment 
should  constitute  a  portion  of  the  purchase-money.  It  lay  upon 
the  defendant  to  show  when  and  how  this  payment  was  made. 
But  u  would  seem  clear  from  the  testimony,  that  it  was  made 
after  the  delivery  of  tibe  deed,  and  the  fraudulent  attachment  of 
the  purchase-money.  The  debt  not  having  been  paid  at  the 
time  the  deed  was  delivered,  and  the  money  fraudulently  at- 
tached, any  payment  afterwards  made  by  Saunders  to  a  creditor 
of  Still's,  was  made  in  his  own  wrong,  and  as  a  voluntary  x>ay- 
ment. 

Taking  all  the  testimony  together,  it  was  a  clear  case  of- fraud, 
and  the  judgment  of  the  Comrt  below  is.  therefore,  affirmed. 


[288]  *PE0Pi:4E  V.  McDEKMOTT. 

Pebjuby,  what  noES  kot  CoNSTmrnE. — ^Where  a  defendant  ezeeoted  his 
promissory  note,  and  the  holder  thereof  brou^^ht  suit  upon  it,  and  Bet  it 
out  in  his  complaint,  and  the  defendant,  in  his  answer,  which  is  sworn 
to,  says:  '*That  the  note  set  oat  in  the  comphunt  was  not  his  note; 
that  he  admitted  that  about  the  date  of  the  note  sued  on  he  made  a  note 
for  the  same  amount  to  the  plaintiff;  but  that  note  the  defendant  was 
confident,  and  so  charged  the  truth  to  be,  was  not  for  *  yalue  received,'  '* 
and  so  the  defendant  denied  the  note  set  out  in  the  complaint  of  the 
plaintiff:  Held,  not  to  be  perjury. 

Pbomissobt  Kotb,  Lkqai^  Effect. — ^The  legal  effect  of  a  promissory  note  is 
the  same,  with  or  without  the  words  "  value  received." 

Pebjxiby,  what  EssEMTiAZiTo. — ^A.  couviction  for  perjury  cannot  be  sustained 
without  the  false  oath  be  material  to  the  issue,  and,  therefore,  prejudi- 
cial to  some  one,  otherwise,  however  willful,  it  cannot  be  peijury. 

Appeal  from  the  Court  of  Sessions  of  San  Joaquin  County. 

This  was  an  indictment  and  conviction  for  the  crime  of  per- 
juiy.  The  defendant  executed  his  promissory  note  to  one 
Michael  O'Hear  for  five  hundred  dollars,  upon  which  suit  was 
brought  in  the  Fifth  District  Court,  and  a  copy  of  the  note  was 
set  out  in  the  complaint.  In  his  answer,  which  was  verified, 
the  defendant  stated  that  the  note  set  out  in  the  complaint  was 
not  his  note — ^that  the  defendant  admitted  that  about  the  date 
of  the  note  sued  on,  he  made  a  note  for  five  hundred  dollars  to 
the  plaintiff,  but  that  note  the  defendant  was  confident,  and  so 
charged  the  truth  to  be,  was  not  **  for  value  received,"  and  so 
the  defendant  denied  the  note  set  out  in  the  complaint  of  the 
plaintiff.  The  defendant  demurred  to  the  indictment,  which 
was  overuled  by  the  Court,  a  trial  and  conviction  had,  and  de- 
fendant appealed  to  this  Court. 

Baine  &  Bouldin,  for  Appellant. 

In  analyzing  the  answer  of  the  defendant,  on  which  the  chai^ 
of  perjury  is  founded  by  the  indictment  in  this  case,  we  must 
distinguish  between  the  facts  stated  by  the  defendant  in  the 
answer,  and  the  logical  conclusions  which  ho  deduces  from  the 
facts. 
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And  it  is  wholly  immaterial  in  what  part  of  his  answer  he 
places  his  conclusions.  He  may  pUuse  them  first  or  last,  or  both 
first  and  last.  What  we  have  to  do  is  accurately  to  discrimi- 
nate between  fact  and  conclusion.  If  we  do  so,  we  shall  find 
that  the  only  fact  stated  by  the  defendant,  in  his  answer,  on 
which  the  perjury  is  assigned  is  the  averment  that  he  was  ^'  con- 
fident that  the  words  *  value  received '  were  not  in  the  note  when 
he  made  it." 

Keeping  this  preliminary  observation  in  view  throughout  the 
entire  discussion^  as  well  of  the  sufficiency  of  the  indict- 
ment as  '*'the  other  points,  we  now  proceed  to  the  demur-   [289] 
rer  interposed  to  the  indictment  in  this  case. 

The  demurrer  to  the  indictment  ought  to  have  been  sustained^ 
and  the  Court  erred  in  not  sustaining  it. 

The  indictment  is  founded  on  the  oath  of  the  defendants,  taken 
in  his  answer  to  a  suit  against  him  (by  O'Hear),  on  a  promissoijr 
note.  And  the  only  fact  sworn  to  in  the  answer,  upon  whicn 
the  perjuiy  is  assigned,  is  the  assertion  of  the  said  defendant 
that "  he  was  confident  the  words  '  value  received,*  were  not  in 
the  note  (on  which  he  was  sued),  when  he  made  it." 

Now,  in  testing  the  indictment,  we  must  discriminate  between 
the  fact,  in  the  answer  on  which  the  perjuiy  is  assigned,  and 
the  logic  of  the  indictment.  The  fact  asserted  by  the  defendant 
was  that  "  he  was  confident  that  the  words  '  value  received ' 
were  not  in  the  note  when  he  made  it."  The  indictment's  logic 
is,  that  these  words  were  material  in  the  note;  and  that  if  will- 
fully false,  it  was  perjury  to  make  the  statement. 

There  can  be  no  doubt  but  the  fact  affirmed  or  denied  must 
be  material.  (4  Blackstone,  [side,]  137;  Wharton  Cr.  Law,  055- 
6;  Roscoe  Cr.  Ev.  819;  Archbold's  Cr.  PI.  647;  1  Term  R.  G9.) 

If  the  issue  itself  be  immaterial,  then  it  is  not  perjury. 
(Wharton  Cr.  Law,  656;  Koscoe  Cr.  Ev.  817;  Archbold  Cr.  PL 
674;  1  Sme.  &  M.  149;  4  Blackstone,  [side,]  137-8;  5  U.  S.  Dig. 
p.  510,  sec.  41.) 

The  words  ''confidently  believes,"  present  an  immaterial  issue. 
(1  Cal.  361.) 

On  a  question  of  perjury,  the  materiality  of  the  facts  is  a 
questian  of  law.  (Wliarton  Cr.  Law,  656;  5  U.  S.  Dig.  p.  519, 
sees.  3,  4.) 

Then,  what  was  the  issue,  in  the  case  of  O'Hear  v.  McDer- 
mott, between  the  parties  ?  Simply  the  fact  whether  the  words 
''value  received"  were  in  the  note  on  which  the  defendant  was 
sued. 

The  question  then  recurs,  were  these  words  material  in  the 
note?  or  are  they  material,  in  any  case,  to  the  validity  of  a  note? 

They  are  words  the  law  always  implies,  and  hence  not  mate- 
rial.    (1  Greenleaf's  Ev.  sec.  667.^ 

Every  book  upon  the  subject  oi  promissory  notes  says  they 
are  not  material.  (2  Blackstone,  [side,]  445-6;  3  Kent,  [side,] 
78;  Chitty,  Jr.  on  Bills,  22;  referring  to  page  nine,  and  with 
part  of  a  bill.      Story  on  Pro.  notes,  see.  [entire]  51;  Bailey  on 
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Bills,  40;  Id.  same  page,  note  83 — see  this  last  note  83,  e8i>e- 
cially.) 

*'  Value  received"  need  not  be  stated  in  pleading.  (Bailey  on 
Bills,  390;  Byles  on  Bills,  No.  48  Law  Library,  [side,]  47;  Chit- 
ty,  Sr.  large  work,  [side,]  69;  Id.  [side,]  160.) 

Upon  these,  containing  the  unbroken  current  of  the 
[290]    law,  from  *the  earliest  times,  we  confidently  expect  this 
Court  will  reverse  the  judgment  below  overruling  the  de* 
murrer. 

W.  T.  WaUace,  Attorney-General,  for  Eespondent. 

I  admit,  that  the  fact  sworn  to  must  be  material  in  the  cause, 
otherwise  perjury  can  not  be  predicated  on  the  oath;  but  I  sub- 
mit, that  the  fact  as  to  whether  it  was  McDermott's  note  which 
was  sued  upon  was  a  most  material  fact,  and  that  McDermott 
swore  most  positively  that  it  was  not;  so  that  there  can  not  be  a 
doubt  as  to  the  materiality  of  the  fact  which  he  swore  to. 
Even  if  the  words  "confidently  believe,"  do  present  an  imma- 
terial issue,  the  words  ''the  note  which  is  set  out  in  the  com- 
plaint is  not  his  note,"  present  a  veiy  material  issue.  The 
word  "belief,"  too,  is  now  considered  an  absolute  term,  con- 
trary to  the  old  doctrine  that  it  was  necessary  to  swear  abso- 
lutely and  directly.  (Wheeler's  Amer.  Com.  Law,  vol.  7,  p. 
306,  note.) 

The  attorney  who  drew  this  plea,  and  tried  it  in  the  District 
Court  as  presenting  a  material  issue,  and  who  ^ow  contends 
that  the  plea  amounted  to  nothing,  was  offered  as  a  witness  to 
prove  that  the  prisoner  only  meant  to  swear  that  the  note  did 
not  contain  the  words  "value  received;"  this  evidence  the  Court 
very  properly  rejected — the  affidavit  alone  would  show  what 
the  prisoner  did  swear  to,  in  point  of  fact — it  would  be  danger- 
ous in  the  extreme,  to  allow  a  party  to  adduce  evidence^  (not  to 
show  that  there  was  a  mistake  in  writing  the  affidavit,  or  that  a 
fraud  was  practiced  upon  him,)  but  to  show  that  although  he 
signed  the  affidavit,  and  swore  untruly  to  a  certain  statement 
contained  therein,  yet  that  the  meaning  and  effect  of  his  oath 
was,  in  point  of  tact,  different  in  his  intention  from  what  the 
law  most  conclusively  affixes  to  it — for  instance — he  swears  that 
it  is  "not  his  note;"  now  the  legal  effect  of  that  is,  tliat  he 
swears  that  he  never  entered  into  such  a  contract  as  that  sued 
on — that  he  really  did  not  sign  the  note — or  that  it  has  been  al- 
tered to  his  injury  in  some  material  particular. 

"  It  will  be  dangerous,  if  they  are  to  escape  punishment  who 
rashly  and  obstinately  persist  in  a  false  oath,  in  a  matter  of 
which  they  will  not  take  pains  to  inform  themselves."  {Com.  v. 
Comvih,  6  Binn.  2,  9;  cited  in  7  Wheeler's  Amer.  Com.  Law, 
300,  301.) 

Burnett,  J,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court-~FiELD,  J.,  concurring. 

The  only  question  necessary  to  be  determined  is,  whether  the 
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oath  taken  by  defendant  was  material  to  the  issue.  The  rule  is 
well  established,  that  the  false  oath  must  be  material  to  the  is- 
sue, and,  therefore,  prejudicial  to  some  one,  otherwise,  however 
willful,  it  cannot  be  perjury. 

Taking  the  whole  of  the  answer  of  defendant  together, 
it  *i8  plain  that  he  predicated  his  denial  that  the  note  set  [291] 
out  in  the  complaint  was  not  his  note,  upon  the  ground, 
that  the  note  given  by  him  did  not  contain  the  words  "for  value 
received."  Had  the  defendant  simply  stated  that  the  note  sued 
on  was  not  his  note,  it  would  have  presented  a  very  different 
case.  But,  after  stating  that  it  was  not  his  note,  he  gives  the 
reason,  and  then  draws  his  conclusion.  The  alleged  reason 
given,  if  true,  would  not  change  the  legal  effect  of  the  note. 
Conceding  that  the  words  **for  value  received,"  were  not  in  the 
note  executed  by  defendant,  still  the  instrument  would  have  had 
the  same  legal  effect,  (Story  on  Prom.  Notes,  Sec.  61;  3  Kent, 
78;  Chitty  on  BHls,  68,  69.) 

The  demurrer  should  have  been  sustained. 

Judgment  reversed,  and  the  defendant  discharged* 


WINANS  BT  AL.  V.  HARDENBEBGH  et  al. 

Ebbobs,  how  Cubed. — A  failnre  on  the  part  of  a  plaintiff  to  make  out  his 
case,  and  error  in  the  Court  in  refusing  to  instruct  the  jury  as  in  case  of 
nonsuit,  can  be  cured  by  the  testimony  of  the  defense. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

Winans  &  Hyer,  in  the  Court  below,  sued  Hardenbergh  & 
Henarie  on  their  promissory  note.  The  defense,  on  the  part  of 
Hardenbergh,  the  only  defendant  who  answered,  was  that  the 
note  had  been  given  by  his  co-defendant,  Henarie,  after  the  dis- 
solution of  the  co-partnership.  On  the  trial,  the  plaintiffs,  deem- 
ing the  execution  of  the  note  admitted,  introduced  it  in  evi- 
dence, and  after  proving  the  amount  of  interest  that  had  accrued 
thereon,  rested  their  case.  Whereupon  defendants'  counsel 
moved  the  Court  to  instruct  the  jury  as  in  case  of  nonsuit.  This 
motion  was  overruled.  The  defendant,  Hardenbergh,  then 
called  Henarie  as  a  witness,  who  testified  that  the  firm  of  Har- 
denbergh &  Henarie  had  never  been  formally  dissolved,  and 
that  the  note  was  given  for  a  firm-debt  due  plaintiffs. 

Judgment  for  plaintiffs.  Defendants  moved  for  a  new  trial, 
which  being  denied,  tJiey  appealed. 

W,  S,  Long,  fer  Appellants. 

The  Court  ought  to  have  instructed  the  jury  as  in  a  nonsuit, 
because  the  action  was  against  Hardenbergh  &  Henarie,  as  co- 
partners, and  plaintiffs  could  not  recover  until  they  established 
the  fact  that  they  were  co-partners  at  the  time  of  the  execution 
of  the  note,  which  they  failed  to  do. 

The  Court  erred  in  its  instructions. 
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[292]  .  *The  verdict  of  the  jury  was  contrary  to  the  testimony 
in  this:  That  it  is  shown  that  plaintiffs  were  the  attorneys 
of  defendants,  and  drew  up  the  bill  of  sale  from  defendants  to 
Bidleman,  and  consequently  had  full  notice  of  the  dissolution 
of  the  partnership,  and  it  is  also  shown  that  the  note  is  ante- 
dated, so  as  to  make  it  go  behind  the  date  of  the  dissolution, 
and  after  the  dissolution  neither  partner  has  a  right  to  give  a 
note  in  the  name  of  the  partnership.  The  note  is  joint,  and  the 
judgment  should  have  been  against  both. 

The  judgment  is  for  a  larger  sum  than  is  prayed  for  in  the 
complaint. 

George  Cadtodlader^  for  Bespondents. 

The  complaint,  in  this  cause,  alleges  that  on  the  13th  of  Au- 
gust, 1853,  the  firm  of  Hardenbergh  &  Henarie,  for  a  valuable 
consideration,  made  and  delivered  to  Winans  &  Hyer,  their  cer- 
tain promissory  note,  payable  two  days  after  date,  for  the  sum 
of  fifteen  hundred  dollars;  and  that,  although  payment  of  the 
note  has  been  demanded  of  the  makers  thereof,  the  same  has  not 
been  paid,  in  whole  or  part.  A  copy  of  the  note  is  set  out  in 
the  complaint. 

In*  this  action  the  appellant,  Hardenbergh,  filed  his  separate 
answer,  which,  we  contend,  is  purely  frivolous,  in  every  particu- 
lar: First,  because  it  fails  to  deny  a  material  allegation  of  the 
complaint;  and  second,  had  Hardenbergh,  on  the  trial  below, 
proved  all  that  his  answer  contained,  it  would  not  then  have 
presented  any  defense  to  the  action.  (9  How.  45, 150;  5  Id. 
247;  8  Id.  149.) 

If  we  are  correct  in  this,  an  issue  has  never  been  presented  by 
the  pleadings,  and  the  trial  of  this  cause  in  the  Court  below 
was  the  mere  determination  of  Hardenbergh's  hypothesis,  that 
he  did  not  know  of  a  greater  indebtedness  from  Hardenbergh  & 
Henarie  to  Winans  &  Hyer,  than  the  sum  of  seven  hundred  dol- 
lars. However,  assuming,  for  the  sake  of  argument,  that  the 
objection  that  an  answer  is  frivolous,  cannot  be  raised  for  the 
first  time  in  an  Appellate  Court,  there  was  not  a  particle  of  evi- 
dence that  went  to  sustain  the  belief  that  appellant  did  not  owe 
this  sum  to  Winans  &  Hyer,  altibough  the  Court  below  permit- 
ted (as  we  think  erroneously)  the  introduction  of  D.  V.  B.  Hen- 
arie as  a  witness  in  behalf  of  his  co-obligor  and  co-defendant, 
Hardenbergh,  whose  testimony  is,  in  every  particular,  favorable 
to  our  cause. 

The  record  discloses  but  one  obiection  saved  by  the  appellant 
in  the  Court  below.  It  is  this:  After  the  introduction  of  the 
note,  in  evidence,  counsel  for  defendant  moved  the  Court  to  in- 
struct the  jury,  "  as  in  case  of  nonsuit." 

The  Court's  refusal  was  correct;  the  facts  did  not  warrant  it, 

the  law  does  not  recognize  such  an  instruction. 

[293]        *If  defendant  desired  a  nonsuit,  he  should  have  asked 

for  it  properly.     Whether  a  nonsuit  should  be  granted  or 

refused,  is  a  question  for  the  Court  to  decide,  and  wiJi  which 
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the  jury  have  nothing  to  do.  It  is  also  a  matter  of  discretion 
with  the  Court,  and  such  orders  are  not  reviewed  in  Appellate 
Courts,  without  the  abuse  of  such  discretion,  has  been  gross. 
(12  Barb.  108.) 

The  only  ground  for  the  nonsuit  was,  that  the  execution  of  thp 
note,  and  we  partnership  between  Hardenbergh  and  Henarie, 
was  not  proved.  Our  answer  to  this  is,  that  the  answer  admit- 
ted both  facts.    (Pr.  Act,  Sees.  53  and  66.) 

Again,  admitting  that  the  Court  erred  in  refusing  the  nonsuit, 
the  testimony  of  Henaxie  shows  the  execution  of  the  note,  and 
the  existing  partnership,  thereby  curing  the  error  of  which  ap- 
pellant complains.     (Smilh  v.  Compton,  6  Cal.  J24.) 

The  nonsuit  was  properly  refused,  because  the  answer  admits 
an  indebtedness  of  seven  hundred  dollars,  for  which  amoimt  we 
were  entitled  to  judgment  upon  the  pleadings  alone. 

In  conclusion,  the  case  has  been  lully  and  fairly  tried  in  the 
Court  below,  appellant  having  had  every  opportunity  of  weigh- 
ing this  claim  in  his  own  balances,  assisted  by  his  copartner  as 
his  principal  witness.  That  the  result  could  have  been  di£ferent, 
is  hard  to  ima^^e;  or  an  appeal,  more  naked  in  its  character, 
or  more  audacious  in  its  supplication  to  the  revisory  power  of 
this  Courts  would  be  hard  to  discover  from  the  multitude  of 
cases  brought  before  this  Court 

Teqbt,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubnett,  J., 
concurring. 

The  only  exception  taken  by  appellant  in  the  Court  below,  was 
to  the  refusal  of  the  Court  to  instruct  the  jury,  as  in  case  of  non- 
suit, upon  tibe  close  of  the  plaintiff's  testimony.  If  this  were  an 
error,  it  was  cured  by  the  introduction  of  evidence  on  the  part 
of  defendants,  which  supplied  every  omission  in  plaintiff's  case, 
and  conclusively  established  his  right  to  recover.  {Smilh  v.  Comp- 
ton, 6  Cal.  24.)  The  appeal  is  without  merit,  and  was  evidently 
taken  for  delay. 

Judgment  affirmed,  with  ten  per  cent,  damages  and  costs. 


♦CHAPIN  V,  BOURNE.  [294J 

AiiCAiJ>i  GBAirrs,  vrwa  Void. — ^Alcalde  grants  of  bpaoh  and  water-lots  in 
San  Francisco,  not  recorded  on  or  before  the  3d  of  April,  1850,  in  some 
book  of  record,  in  th^^ssession  and  nnder  the  control  of  the  recorder 
of  San  FSrandsco,  are  void. 

SxATX  Laxss,  Wateb-pbopsbtt. — On  the  formation  of  this  State,  the  title  to 
water-property  passed  to  this  State. 

San  Francisco  Bkach  and  Watkb-lot  Act.— The  act  of  the  26th  of  March, 
1851,  granted  to  the  city  of  San  Francisco,  certain  beach  and  water^iot 
property  in  San  Francisco,  for  ninety-nine  years.  The  sale  to  defend- 
ant of  a  portion  thereof,  by  the  State  Board  of  Land  Commissioners, 
nnder  the  act  of  May  18, 1863,  passed  nothing  but  the  State  reversionary 
interest. 

Idem — Not  APPBcrrED  by  Alcalde  Gbants. — ^The  Leavenworth  alcalde  grants 
could  not  pass  title,  or  affect  the  beach  and  water-lot  property  of  San 

279 


Digitized  by 


Googk 


Ohapin  v.  Bourne.  [Snp.  Ct 


Francisco,  except  as  far  as  conceded  by  the  act  of  March  26,  1851,  and 
npon  a  compliance  with  the  requisitions  thereof. 
New  Tbiai.,  whjen  mat  bk  Refused. — It  is  not  error  in  the  Court  below  to 
refuse  a  new  trial,  provided  the  successful  party  will  consent  to  a  reduc- 
tion of  his  judgment. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  of  ejectment,  brought  to  recoTer  a  lot  in 
San  Francisco,  situated  within  the  line  of  what  is  known  as 
beach  and  water-lot  property.  On  the  trial,  the  plaintiff  in- 
troduced in  evidence  a  certified  copy  of  a  grant  from  T.  M. 
Leavenworth,  former  alcaide  of  San  Francisco,  to  W.  C.  Par- 
ker, (the  loss  of  the  original  having  been  established)  and  sun- 
dry mesne  conveyances  from  Parker  to  himself;  he  also  estab- 
lished a  continuous  possession  and  occupation  of  said  Parker 
and  his  grantees,  down  to  the  time  of  ms  eviction  by  the  de- 
fendant. 

The  defendant  relied  upon  a  deed  from  the  Board  of  Land 
Commissioners,  made  in  pursuance  of  the  act  of  Mav  18,  1853. 

The  jury  before  whom  the  case  was  tried,  brought  in  a  ver- 
dict for  five  hundred  dollars  damages,  in  addition  to  finr^mg 
generally  for  the  plaintiff.  On  the  hearing  of  the  motion  for  a 
new  "trial,  made  by  defendant,  the  Court  ordered  that  without 
plaintiff  consented  to  remit  two  hundred  and  fifty^  dollars  of  the 
damages  recovered,  a  new  trial  would  be  granted.  This  plaintiff 
did,  and  the  defendant  took  this  appeal  from  the  judgment  and 
the  order  denying  the  new  trial. 

Stow  db  Brovm,  for  Appellant. 

The  grant  under  which  plaintiff  claims,  does  not  come  within 
the  Water-Lot  Act  of  1851,  in  this  that  it  does  not  appear  to 
have  been  recorded  in  a  book  in  the  recorder's  office,  as  required 
by  the  statute. 

The  certificates  of  the  notaries  to  the  mesne  conveyance  are 
insufficient  to  pass  the  title. 

The  proofs  show  that  defendant's  tenant  was  in  possessioii  of 
a  part  of  the  lot,  if  so,  \he  action  should  have  been  against  him. 

The  Court  below  erred  in  granting  a  new  trial  conditionally. 

The  title  of  Bourne  to  the  lot  in  question  appears  to  be  para- 
mount from  the  record. 

[295]       *H.  S.  Love,  for  Resnondents. 

The  plaintiff  was  entitled  to  recover,  on  the  ground  of 
prior  possession  of  the  premises,  in  the  giantors  of  the  plaintiff. 
The  lot  in  question,  is  & JP&rii  of  the  land  known  as  the 
*'  Beach  and  Water-Lots."  These  lots  were  granted  to  the^city 
of  San  Francisco,  by  the  act  of  March  26,  1851,  for  the  term  of 
ninety-nine  years,  excepting  all  lands  sold  by  authority  of  the 
ayuntamiento,  or  town  or  city  counci]. — or  which  have  been 
granted  by  any  alcalde,  and  registered  or  recorded  in  some  book 
of  record,  now  in  the  office  or  custody  or  control  of  the  recorder 
of  the  county  of  San  Francisco,  prior  to  the  third  of  April, 
1850.    (Sess.  Laws,  1851,  p.  809,  Sec.  2.) 
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The  grant  from  Leavenworth  to  Parker,  was  filed  with  the 
clerk  of  the  county  of  San  Francisco,  and  recorded. 

The  word  **  recorder/*  in  the  act,  must  have  been  intended 
for  *'  clerk,"  and  a  thing  within  the  intention  of  the  act,  is 
within  its  meaning,  as  much  as  if  within  its  letter. 

The  original  grant  was  proved  to  have  been  lost,  and  a  certi- 
fied copy  was  properly  admitted  in  evidence.  (See  Sec.  3  of 
same  act,  p.  809,  Laws  of  1851.) 

But  if  the  Court  should  be  of  the  opinion  that  the  grant  was 
not  properly  recorded,  yet  the  title  being  originally  in  the  State, 
was  by  the  act  of  March  ^6,  1851,  trsuisf erred  to  the  city  of 
San  Francisco.  If  bo,  the  defendant,  by  virtue  of  his  deed 
from  the  **  State  Land  Commissioners,"  only  required  the  right 
to  the  possession  of  the  lot,  after  the  expiration  of  ninety-mne 
years,  from  March,  1851.  (See  act  authorizing  sale  water  lots 
— Laws  of  1858,  p.  210,  et.  seq.)  In  taking  possession  of  the 
lot,  therefore,  he  was  a  mere  trespasser. 

This  Court  has  frequently  decided,  that  a  party  can  recover 
on  the  ground  of  prior  possession,  as  against  a  trespasser,' and 
without  showing  title  in  himself.  {3£cCarr€n  v.  O'GonneU,  Jan. 
T.  1857;  Winans  v.  Christy,  4  Cal.  70.) 

Title  in  a  third  person  will  not  prevcul,  as  aminst  amere  tres- 
passer, without  connecting  himself  with  that  tifie.  (See  Winans 
V.  Christy f  above  cited.) 

Tebby,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Burnett,  J.,  concurring. 

The  defendant  relies  upon  a  deed  executed  bv  the  Board  of 
Land  Commissioners,  by  wtue  of  an  act  passed  May  18th,  1853. 
At  the  time  when  Leavenworth  made  the  grant  to  Parker,  the 
pueblo  of  San  Francisco  had  no  title  whatever  to  the  water 
property :  it  belonged  to  the  United'^States,  who  held  it  in  trust 
for  any  new  State  that  might  be  erected  out  of  said  territory, 
and  passed  to  the  State  of  California  on  her  admission,  by  virtue 
of  her  sovereignty.  The  grant  was  therefore  a  nulity.  On  the 
2Gth  of  March,  1851,  the  Legislature  passed  an  act  grant- 
*ing  to  the  city  of  San  Francisco,  for  the  term  of  ninety-  [296] 
nine  years,  certain  property  known  as  the  beach  and 
water-lot  property,  of  which  this  is  a  part.  The  act  contained  a 
reservation,  in  favor  of  those  claiming  under  alcalde  grants  and 
city  sales.  Such  titles  were  confirmed  to  the  then  holders,  pro- 
vided such  conveyances  were  registered  or  recorded  in  some 
book  of  record  on  or  before  the  3d  day  of  April,  1850,  which 
book  was  in  the  possession  and  under  the  control  of  the  recorder 
of  San  Francisco,  at  the  date  of  the  passage  of  the  act. 

There  is  no  evidence  that  the  grant  to  Parker  was  ever  so  re- 
corded. A  copy  of  the  petition  and  grant  was  admitted  in  evi- 
dence, certified  by  John  £.  Addison,  county  clerk,  on  the  7th  of 
June,  1850,  to  be  a  correct  copy  of  the  original  record  at  that 
time  in  his  office. 

The  law  requires,  that  the  grant  should  be  recorded  in  a  book 
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in  the  recorder's  office,  or  a  book  kept  by  and  under  the  control 
of  the  recorder,  and  not  of  the  county  clerk.  But  even  if  there 
were  Bome  pustake  about  this,  the  certificate  does  not  state  that 
such  grant  was  of  record  on  the  3d  of  April,  1850. 

It  may  very  well  be,  that  tiie  original  grant  was  on  the  record 
in  the  county  clerk's  office,  at  the  date  of  the  certificate,  and 
still  not  recorded  at  the  time  and  in  the  mode  pointed  out  by 
the  statute.  The  plaintiff  haying  failed  to  make  out  a  title 
under  the  Water-Lot  Act,  is  driven  to  his  prior  possession, 
which  is  sufficiently  established  to  enable  him  to  recover,  unless 
the  deed  executed  to  defendant,  by  the  San  Francisco  Land 
Commissioners  should  be  held  valid. 

The  Water-Lot  Act,  gives  to  the  ciiy  all  the  lands  within  cer- 
tain boundaries,  except  such  as  have  been  granted  or  sold  in  a 
certain  manner.  The  grant  of  the  lot  in  question,  not  having 
been  recorded  as  required,  it  necessarily  follows  that  it  passed 
to  the  city,  and  that  the  Gonimissioners  had  no  power  to  sell 
any  other  than  the  reversionary  interest  of  the  State. 

It  is  urged,  that  the  testimony  shows  that  the  defendant's 
tenant  is  in  possession  of  a  part  of  the  property,  and  that  he 
should  have  been  joined.  The  record  discloses  the  fact,  that 
the  defendant  v^s  in  possession  of  the  entire  property  at  the 
commencement  ft  the  suit;  even  if  he  was  not,  the  objection 
comes  too  late,  after  having  come  in  and  defended,  he  cannot 
complaiu  of  the  judgment.  Whether  his  tenant  can  be  dispos- 
sessed without  having  been  made  a  party,  is  a  question  with 
which  he  has  no  concern. 

The  Court  below  had  a  perfect  right  to  require  the  plaintiff  to 
remit  a  portion  of  the  damages.  It  has  been  repeatedly  held, 
that  this  power  was  within  the  discretion  of  the  Court,  and  its 
exercise  has  been  encouraged. 

Judgment  affirmed. 


[297]  *HAIGHT  et  al.  v.  GAT  et  al. 

AppEAL^PofWSB  OF  LEOiELiTinuB. — ^The  legifilatare  has  not  the  power  to  im- 
pair or  take  away  the  appellate  jiirisdiction  of  this  Conrt,  but  it  has  the 
power  to  prescribe  the  mode  in  which  appeals  may  be  taken. 

1  Idem. — ^Rkmbdt,  when  EzcLUsiyE. — In  all  cases  where  an  appeal  is  given 
by  the  statute,  that  remedy  is  exclusive  and  must  be  pursued. 

*^BiT  OF  Ebsob,  when  IT  LiEs.— A  Writ  of  error  will  only  lie  in  cases' 
where  no  appeal  is  given  by  the  act  of  our  Legislature. 

APFXAii—BBiNBTATiCMEMT  OF  Oasb.— This  Court  has  the  power,  under  its 
rules,  to  reinstate  cases  which  have  been  dismissed  at  a  previous  term. 

Idem. — ^Motion  fob. — A  motion  for  such  relief  will  only  be^ntertained  upon 
a  proper  showing,  and  after  due  notice  to  respondent 

On  error;  motion  to  quash  the  writ. 

1.  cited,  Noland  v.  Vaughn,  9  C»l.  62.  Appeal  to  be  talcen  wlUdn  one  year,  dted,  Miliken 
V.  Huber,  21  Cal.  169. 
'    2.  Approved,  ^Sacramento  P.  d  ir.B.B.  Co.  v.  Harlan,  M  GaL  336. 
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Wbit  of  Ebbob  to  the  District  Court  of  the  Eleventh  Judicial 
District,  County  of  Placer. 

This  case  was  tried  in  the  District  Court  of  the  Eleventh  Ju- 
dicial District,  and  judgment  had  on  the  SOth  of  October,  1856, 
/rom  which  defendants  appealed  to  this  Court.  The  appeal 
was  perfected  February  5th,  1857,  and  dismissed  at  the  last 
April  Term  of  this  Court.  At  the  last  July  Term,  defendants 
moved  to  reinstate  the  case  upon  the  calendar,  which  motion 
was  overruled.  They  then  sued  out  a  writ  of  error,  and  plidnt- 
iffs  now  move  to  quash  the  writ,  upon  the  ground  that  it  was 
irregularly  and  improvidently  issued. 

L,  Sanders,  Jr.,  for  Plaintiffs  in  Error 

This  motion  is  based  upon  the  statement  that  an  appeal  had 
been  taken  and  had  been  dismissed  by  this  Court.  A  motion 
had  been  made  to  reinstate  the  cause,  but  denied  because  the 
record  of  the  appeal  was  never  £led  in^this  Court.  It  was 
lodged  by  the  party  with  the  clerk,  the  Court  having  refused  to 
permit  its  being  filed  on  motion  to  reinstate.  See  order  dis- 
missing, etc.  Afterward,  a  nmt  of  error  was  sued  out,  which 
is  now  sought  to  be  set  aside,  because  the  appeal  was  dismissed, 
on  the  Clerk's  certificate  that  the  record  had  not  been  made 
out,  etc. 

The  statute  defines  the  steps  to  be  taken  upon  an  appeal. 
This  Court  has  adopted  rules  to  govern  parties  as  to  the  time 
when,  etc.,  the  record  upon  the  appeal  shall  be  filed;  if  not 
filed,  the  appeal  may  be  dismissed,  which,  if  not  reinstated 
during  the  term  of  dismissal,  shall  be  final  and  a  bar  to  any 
other  appeal  in  the  same  case.    (Rule  4.) 

Forfeitures  of  right  are  not  favored,  and  as  the  rule,  in  terms 
only,  speaks  of  appeals,  it  cannot  be  construed  to  apply  to  writs 
of  error,  which  is  a  distinct  remedy,  authorized  by  the  general 
powers  of  the  jurisdiction  of  this  Court,  both  by  the  Constitu- 
tion and  law,  and  especially  by  the  forty-fifth  rule,  which 
♦reads:  "A  writ  of  error  shall  be  issued  by  the  clerk  of  [298] 
this  Court  upon  the  filing  with  him  of  an  affidavit,  by,  or 
in  behalf,  of  the  party  applying  for  a  writ  showing  that  there  is 
a  judgment  to  be  reviewed,  describing  it,  and  also  that  there  is 
a  proper  case  for  the  issuing  of  a  writ." 

Now,  if  the  rule  meant  more  than  it  contains,  it  would  have 
been  expressed,  or  embraced  by  an  exception,  of  all  causes 
where  an  appeal  had  been  taken  and  dismissed  upon  a  hearing 
upon  the  merits. 

The  mode,  extent,  nature,  and  effect  of  an  appeal,  is  different 
and  more  extensive  than  that  of  a  writ  of  error. 

The  "  Appeal"  is  a  matter  of  right  which  the  law  gives  to  the 
party.  The  latter  is  granted  upon  an  application  supported  1^ 
affidavit  to  the  complaining  party  on  questions  of  law  only.  It 
is  limited  to  one  year  by  rule  of  Court. 

I  can  find  no  precedent,  or  adjudged  case,  where  an  appeal, 
tried  upon  its  merits,  or  otherwise,  has  ever  been  plead  in  bar 
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in  the  proBecution  of  a  writ  of  error.  But  I  have  no  doubt  that 
upon  a  showing  that  the  appeal  was  disposed  of  upon  its  merits 
as  to  the  same  errors,  the  Court  upon  such  a  plea,  would  bar  the 
writ. 

But  I  found  a  case  that  fits  the  one  at  bar.  In  the  case  of 
YeU  V.  Ovilaw,  (14  Ark.  1  Barb.  413,)  it  was  held:  "  An  appeal 
taken  in  the  Circuit  Court,  without  stay  of  execution,  even 
when  such  appeal  has  been  prosecuted  and  is  pending  in  the 
Supreme  Court,  down  to  hearing  and  submission,  will  not  bar 
the  suing  out  subsequently  a  writ  of  error  to  the  same  judg- 
ment."   (See  U.  S.  Digest,  vol.  15,  p.  235,  Sec.  24.> 

There  is  no  law,  or  rule  of  Court,  requiring  a  Dond  in  the 
prosecution  of  a  Writ  of  error,  save  only  when  it  is  designed  to 
operate  as  a  stay  of  execution,  which  was  not  made  here.  The 
fact  is,  the  property  of  Gay  &  Co.  was  sold  before  the  appeal 
was  dismissed,  and  the  dismissal  sought  to  defeat  their  remedy. 

But  if  a  bond  is  necessary,  the  plaintifiEs  in  error  will  execute 
it  upon  a  rule  to  do  so. 

Upon  the  foregoing  views,  we  insist  that  the  plaintiff's  motion 
be  denied,  and  that  Uie  plaintiffs  in  error  be  allowed  to  prosecute 
their  suit. 

C,  J.  HiUyeTy  for  Defendants  in  Error. 

The  question  is,  whether  after  an  appeal  has  been  perfected, 
and  owing  to  the  neglect  of  appellant,  has  been  dismissed,  he 
can  afterwards  prosecute  a  writ  of  error  to  review  the  same 
alleged  errors. 

Section  three  hundred  and  thirty-three  of  the  Practice  Act  is 
in  these  words: 

"A  judgment  or  order  in  a  civil  action,  except  when 
[299j    expressly  "^made  final  by  this  act,  may  be  reviewed  as  pre- 
sented by  this  title,  and  not  otherwise." 

There  is  nothing  in  the  Constitution  preventing  the  Legisla- 
ture from  limiting  the  mode  of  review  as  they  might  think 
proper.     (Const.,  Art.  VI.,  Sec.  4.) 

It  is  difficult  to  perceive  how,  in  any  case,  a  writ  of  error  will 
lie,  without  directly  infringing  this  statute. 

The  section  above  quoted,  and  the  forty-fifth  rule  of  the  Su- 
preme Court  can  only  be  reconciled  by  considering  the  writ  of 
error  and  appeal  as  identical.  If  so,  when  a  party  has  lost  his 
right  to  appeal,  he  has  forfeited  his  right  to  a  writ  of  error. 

The  object  of  rule  fourth  of  this  Court,  was  to  enforce  dili- 
gence upon  those  parties  who  were  protracting  litigation  by  re- 
moving a  cause  to  this  Court. 

This  object  would  be  totally  defeated  if  this  writ  can  be  sus- 
tained. If  a  party  can  first  appeal,  thus  causing  a  delay  till 
the  next  term  of  this  Court,  put  the  respondent  to  the  trouble 
of  procuring  a  certificate,  and  moving  this  Court  for  a  dismissal, 
(in  all  which  proceeding  the  appellant  does  hot  become  charge- 
able with  one  cent  of  costs,)  and  afterwards  commence  proceed- 
ings anew  by  a  writ  of  error,  to  procure  a  review  of  the  same 
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alleged  errors,  then  the  rule  referred  to  is  worse  than  nugatory. 
It  furnishes  a  convenient  instrument  to  an  obstinate  litigant 
with  which  to  increase  the  trouble  and  expense  of  his  adversary. 

After  the  dismissal  of  the  appeal,  the  party  has  still  the  right 
to  move  that  it  be  reinstated,  and  the  Court  will  grant  the  mo- 
tion if  he  can  show  himself  not  in  fault. 

In  this  case,  the  dismissal  was  ordered  in  the  first  week  of  the 
April  term.  Had  the  dismissal  been  in  any  way  unjust  to  ap- 
pellants, he  had  full  opportunity  to  have  shown  ^e  fact  to  tins 
Coqrt,  and  secured  the  reinstatement  of  the  case. 

Bule  forty-eight  of  this  Court,  it  is  believed,  precludes  a  party 
from  escaping  the  consequence  of  his  negligence  on  an  appeal 
by  resorting  to  a  writ  of  error,  which  is  to  be  governed  by  the 
same  rules. 

No  cases  precisely  in  point  can  be  found,  but  those  below 
cited  establish  this. 

"When  a  statutory  remedy  is  given  to  a  party  dissatisfied  with 
the  judgment  of  an  inferior  Court,  the  common  law  remedy  is 
taken  away,  except  in  cases  when,  without  any  negligence,  the 
party  is  not  able  to  avail  himself  of  the  statutory  remedy.  {Sav- 
age V.  Gulliver^  4  Mass.  177;  Jarvis  v.  Blanckard,  6  Mass.  4; 
Cook  V.  Boyt,  13  111.  144;  WMe  v  Ferye,  2  Gil.  65.) 

The  case  presents  stronger  objections  to  the  allowance  of  the 
writ  than  any  above,  in  this,  that  our  statute  expressly  denies 
the  writ,  and  also,  that  the  rules  of  this  Court  gave  to  the 
appel-*lant  the  opportunity  of  excusing  his  delay  and   [300] 
having  the  appeal  reinstated. 

BuBiTETT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court— -Tekrt,  C.  J.,  concurring. 

The  appellate  power  of  the  Supreme  Court  is  given  by  the 
fourth  sectioi)  of  the  sixth  article  of  the  Constitution,  which  ex- 
pressly empowers  this  Court  to  issue  all  vmts  and  process  neces- 
sary to  the  exercise  of  its  appellate  jurisdiction.  The  Legisla- 
ture, therefore,  can  pass  no  Act  impairing  the  exercise  of  this 
appellate  power. 

But  while  the  Legislature  cannot  substantially  impair  the 
right  of  appeal,  it  is  certainly  competent  to  regulate  the  mere 
mode  in  which  this  right  must  be  asserted.  The  Constitution 
only  empowers  this  Court  to  issue  such  writs  and  process  as  may 
be  necessary  to  the  exercise  of  its  appellate  jurisdiction;  if  this 
appellate  jurisdiction  can  be  exercised  without  this  process,  then 
it  cannot  be  necessary,  and  should  not  be  issued. 

In  the  case  of  Savage  v.  OuUiver,  4  Mass.  177,  it  was  said  that 
'Hhe  statute,  in  giving  an  appeal,  has,  in  our  opinion,  taken 
away  by  a  reasonable  implication,  the  remedy  by  error,  unless 
in  cases  where  the  aggrieved  party,  without  laches  on  his  part, 
could  not  avail  himsefi  of  an  appeal."  (See  also,  6  Mass.  4;  2 
Gil.  65;  13  111.  144.) 

But  the  construction  of  our  Practice  Act  is  not  left  ta  rest 
upon  reasonable  implication.    The  ninth  title  of  the  Act  re- 
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lates  exclusiyely  to  appeals,  and  the  three  hundred  and  thirty- 
third  section  provides  that  "a  judgment  or  order  in  a  civil 
action,  except  when  expressly  made  final  by  the  Act,  may  be 
reviewed  as  prescribed  by  this  title,  and  not  otherwise." 

This  provision  is  plain  and  positive,  that  a  judgment  or  order, 
may  be  received  as  prescribed  by  that  title,  and  not  otherwise. 
If  J  therefore,  an  appeal  be  given  by  that  title  in  a  particular 
case,  the  judgment  or  order  can  only  be  reviewed  in  the  manner 
therein  prescribed.  In  reference  to  cases  where  no  appeal  is 
given,  this  iiegative  provision,  ''not  otherwise,"  need  not 
apply. 

Our  conclusion  is  that  in  all  cases  where  an  appeal  is  given  by 
the  statute,  that  remedy  is  exclusive  and  must  be  pursued,  and 
that  a  writ  of  error  will  only  lie  in  cases  where  no  appeal  is  given 
by  the  Act.  If,  fron^  any  excusable  cause,  the  party  has  been 
prevented  from  prosecuting  his  appeal,,  his  remedy  is  by  motion 
to  reinstate  the  case.  And  if  he  has  been  prevented  from  mak- 
ing thid  motion  at  the  same  term  of  the  Court  at  which  the  ap- 
peal was  dismissed,  he  may,  upon  a  proper  showing,  and  after 
due  notice  to  the  respondent,  make  the  motion  at  a  subsequent 
term.  The  rules  of  tiiiis  Court  are  always  under  its  control,  and 
their  application  may  be^nlarged  in  special  cases. 

Motion  sustained. 


[301]  *PEOPLE  V.  MoCALLA  bt  al. 

GszKZirAii  Law>  Biqht  to  Sbpasats  Tbial.— A  defendant,  in  a  joint-indict- 
ment, has  the  right  to  d^uand  a  separate  trial,  or  to  waive  this  right,  and 
bo  tried  jointly. 

Id£M.— Sktebancb  or  GhalxiENOBs. — ^Where  several  defendants  are  tried  to- 
gether, thev  are  not  allowed  to  sever  their  challenges,  bat  all  mnst  join 
herein.    This  applies  as  well  to  peremptory,  as  to  challenges  for  cause. 

Appeal  from  the  district  Court  of  the  Fifth  Judical  DiBtri6t, 
County  of  Tuolumne. 

Edward  McCalla,  Thomas  McCalla,  and  W.  H.  Eillion,  were 
indicted  for  the  murder  of  one  Bond.  On  being  arraigned,  they 
elected  to  be  tried  jointly.  Upon  the  trial  of  this  cause,  and 
after  James  Campbell,  one  of  the  persons  who  was  called  as  a 
juror,  had  been  examined  touching  his  competency,  the  said  Ed- 
ward McCalla  interposed  a  peremptory  challenge  to  said  juror, 
before  twenty  peremptory  challenges  had  been  exhausted;  where- 
upon, Thomas  McCalla  objected  to  said  challenge  being  allowed, 
and  refused  to  join  therein.  The  Court  refused  to  allow  the 
ch^enge,  and  the  juror  was  sworn. 

Afterwards,  and  before  twenty  peremptory  challenges  had  been 
exhausted  by  the  defense,  the  defendant  Thomas  McCalla  chal- 
lenged, peremptorily,  a  juror,  and  the  said  Edward  McCalla  re- 
fused to  join  therein.  This  j uror  was  also  admitted  by  the  Court. 
To  the  ruling  of  the  Court,  in  both  instances,  the  said  Edward 
and  Thomas  McCalla  excepted. 
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The  juiy  found  Edward  McCalla  guilty  of  murder  in  the  first 
degree,  Thomas  McOalla  guilty  of  manslaughter,  and  acquitted 
W.  H,  Killion. 

Thomas  and  Edward  McCalla  took  this  appeal. 

E.  D.  Baker,  for  Appellants. 

It  cannot  admit  of  reasonable  doubt,  that  the  Court  in  this 
case  ruled  erroneously,  as  to  the  allowance  of  the  challenge. 

''Where  several  defendants  are  tried  together,  they  are  not 
allowed  to  sever  their  challenges,  but  must  join  therein."  (C. 
L.,  p.  464,  Sec.  327.) 

But  this  section  is  to  be  construed  with  sections  three  hun- 
dred and  forty-two  and  three  hundred  and  forty-three : 

Section  342  declares  "  A  peremptorjr  challenge  may  be  taken 
by  either  party,  and  may  be  oral.  It  is  an  objection  to  a  juroi', 
for  which  no  reason  need  be  given,  but  upon  which  the  Court 
shall  exclude  him." 

Section  343.  "If  the  offense  charged  be  punishable  with 
death,  or  with  imprisonment  in  a  State-prison  for  life,  the  de- 
fendant is  entitled  to  twenty,  and  the  State  to  five,  peremptory 
challenges." 

♦The  act  is,  therefore,  peremptory,  that  each  defendant    [302 1 
charged  with  so  high  an  offense  as  the  one  in  thid  case, 
shall  have  twenty  challenges.     It  is,  therefore,  obvious,  that 
section  three  hundred  and  twenty-seven  relates  to  challenges  for 
cause,  not  to  peremptory  challenges. 

In  this  case,  it  appears  that  the  peremptory  challenges  were 
not  exhausted  when  the  Court  ruled  that  they  must  join,  or  thet 
challenge  be  disallowed,  as  it  was,  because  one  of  the  defendants' 
would  not  join. 

As  the  defendant  urging  his  peremptory  challenges  had  not 
exhausted  his  peremptory  challenges,  the  effect  of  the  decision 
was  to  deprive  him  of  a  challenge  allowed  him  by  law,  which 
may  have  resulted  in  his  own  conviction.  If  the  xuling  of  the 
Court  was  right,  the  practical  effect  of  it  might  be,  where  two 
defendants  are  tried  together,  to  reduce  the  number  of  peremp- 
tory challenges  to  ten,  clearly  a  result  never  contemplated  bv 
the  Legislature.  Such  a  forced  construction  should  notbe  adopt- 
ed against  life  and  liberty.  A  juror  might  be  presented  whose 
prejudices  would  lead  him  to  convict  one  defendant  and  acquit 
the  other,  and  yet  the  party  challenging  be  entirely  deprived  of 
the  benefit  of  his  peremptory  challenge,  under  the  construction 
in  this  case. 

The  Constitution  of  the  United  States,  and  of  this  State,  se- 
cures to  the  accused  a  right  of  trial  by  jury,  and  it  has  been  fre- 
quentlv  decided,  that  the  jury  trial  is  to  be  determined  and  gov- 
erned by  the  principles  of  the  common  law,  as  they  existed  at  the 
period  of  the  adoption  of  those  provisions.  Blackstone  informs 
us  that  the  number  of  peremptory  challenges,  at  common  law, 
was  thirty-five.     (3  Black.  354.) 

As  the  common  law  stood,  amended  by  statute  Heniy  \lli., 
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at  the  time  of  the  adoption  of  the  Federal  Constitution,  and  also 
that  of  the  Constitution  of  this  State,  the  number  -was  twenty. 

We  submit,  therefore,  that  in  capital  cases,  the  Legislature 
has  no  right  to  reduce  the  number  below  twenty.  (1  Kent,  622, 
and  note;  State  v.  Simons,  2  Spicer,  767;  Burd  v.  The  State,  1 
How.  177.) 

Whether  or  not  the  Legislature  possesses  the  power  to  reduce 
the  number  of  challenges  below  twenty,  it  should  not  be  held  to 
have  been  done  by  construction. 

W,  T,  Wallace y  Attorney-General,  for  Respondent 
No  brief  on  file. 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubsett,  J., 
concurring. 

The  defendants  were  jointly  indicted,  and  tried,  in  the  Court 
below,  for  the  crime  of  murder,  and  were  convicted,  \h&  one  of 

murder,  and  the  other  of  manslaughter. 
[303]        *The  only  error  assigned,  is  the  refusal  of  the  Court  to 
exclude  from  the  panel  a  juror,  who  was  challenged  per- 
emptorily by  one  of  the  defendants,  the  other  expressly  re- 
fusing to  join  in  the  challenge. 

The  three  hundred  and  twenty-seventh  section  of  the  act  to 
regulate  proceedings  in  criminsd  cases,  provides  that  ''when 
several  defendants  are  tried  together,  they  are  not  allowed  to 
sever  their  challenges,  but  must  join  therein."  This  section 
would  appear  to  be  sufficiently  explicit,  and,  indeed,  it  would 
be  difficult  to  find  language  to  express  more  clearly  the  inten- 
tion of  the  Legislature. 

It  is  contended  by  counsel  that  it  was  intended  to  apply  only 
to  challenges  for  cause,  and  that  each  defendant,  in  a  criminal 
case,  is  entitled  to  twenty  peremptory  challenges.  In  support 
of  this  position  no  authority  is  adduced,  and  the  reverse  of  it 
would  seem  to  be  true.  Challenges  for  cause  may  be  made  by 
any  party,  and  when  a  fact  establishing  the  incompetence  of  a 
juror  is  brought  to  the  knowledge  of  the  Court,  it  becomes  its 
duty  to  exclude  him,  even  against  the  wishes  of  all  the  parties. 

On  the  other  hand,  peremptory  challenges  are  interposed  at 
the  option  of  the  defense,  or  the  prosecution,  and  each  defend- 
ant has  a  right  to  insist  that  the  limit  allowed  to  the  prosecu- 
tion is  not  exceeded,  and  that  he  shall  not  be  deprived  of  the 
judgment  of  a  competent  and  impartial  juror,  by  the  mere  whim 
or  caprice  of  his  co-defendant. 

Defendants  in  capital  cases  are  allowed  twenty  peremptoiy 
challenges,  (Id.  Sec.  343,)  and  it  is  at  the  option  of  each  de- 
fendant, in  a  joint-indictment,  to  receive  a  separate  trial.  ^Sec. 
367.)  If  he  chooses  to  waive  this  right,  and  be  tried  jointly 
with  another,  his  authority  to  control  the  conduct  of  the  defense 
is  of  course  shared  with  his  co-defendant  It  follows  that  there 
is  no  error  in  the  ruling  of  the  Court  below. 

The  judgment  is  affirmed,  and  the  Court  below  directed  to 
apx>oint  a  day  for  carrying  its  sentence  into  execution, 
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PLACER  COUNTY  v.  ASTIN  bt  al. 

AoEST  EsioFPED  TO  Dsirr  Bight  of  Pbhtoxpaij.— Where  the  sheriff,  as  ex- 
officio  tax-collector,  received  taxes,  and  afterwards,  on  being  sued  there- 
for, denied  the  right  of  the  county  to  recover  the  same  from  him,  be- 
cause the  same  had  been  illegally  levied  by  the  Court  of  Sessions : 
Hddf  that  although  the  Court  of  Sessions  had  no  power  to  levy  taxes, 
yet  the  defendant,  bein^  the  agent  or  trustee  of  the  county,  was  estop- 
ped from  denying  the  right  of  the  countvto  recover. 

GoxmnEs  as  Fabties  to  AcnoMS. — Under  the  act  of  April,  1854,  oountiefli 
.  have  the  ripht  of  prosecuting  and  defending  actions  in  the  same  man- 
ner as  individuals. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

♦Placer  county  sued  Samuel  Astin,  and  his  bondsmen,  |304] 
and  for  cause  thereof  proved  that  Astin,  as  tax-collector, 
had  received  a  large  sum  of  money,  which  he  had  failed  to  pay 
over.  The  principal  defense  was  that  the  taxes  for  that  year 
had  been  UlegaUy  levied  by  the  Court  of  Sessions,  and  that  he, 
as  tax-coUecter,  would  be  responsible  to  the  tax-payers  for  the 
amount  thereof. 

Judgment  for  plaintiff.  Defendants  moved  for  a  new  trial, 
which  being  denied,  they  appealed. 

Myers  A  Hopkins,  for  Appellants. 

Placer  county  had  no  legal  capacity  to  sue,  and  was  impro^ . 
.  erly  made    plaintiff.     {Hwnsacker  v.  Borden,  decided   in  tms 
Court  at  the  July  term,  1855;  Bosv.  Seaman,) 

The  revenue  laws  of  1854,  gave  one  cause  of  action  against  a 
sheriff,  for  refusing  or  neglec^ng  to  make  return  and  settlement 
with  the  proper  officers,  and  another  for  neglecting  to  pay,  etc. 
(Id.  Sees.  97,  110.) 

The  Court  of  Sessions  had  no  power  to  levy  taxes  or  revenue 
in  any  case— hence,  there  was  no  legal  assessment  of  taxes  for 
county  purposes  for  said  county.  (Article  III  of  the  Constitu- 
tion of  the  State  of  California;  Section  8  of  Article  VI  of  the 
same;  Burgoyne  v.  Board  of  Supervisors  o/"  San  Francisco,  5 
Cal.  9;  Phelan  v.  (My  of  San  Fraricisco,  6  Cfal.  631.) 

The  plaintiff  is  neither  legally  nor  equitably  entitled  to  the 
money  claimed  in  the  action,  and  the  tax-payers  may  compel  its 
repayment  to  them. 

if.  E.  Mills,  District  Attorney,  for  Besi)ondent. 

As  to  the  capacity  of  a  county  to  sue,  the  statute  expressly 
gives  the  authority.  (See  also  McCann  v.  Sierra  County,  Jan. 
T.  1857.) 

The  action  is  brought  upon  the  bond  of  the  officer.  But  one 
cause  of  action  is  stated.  Any  number  of  breaches  of  the  con- 
dition might  be  assigned  in  complaint. 

As  to  the  power  of  the  Court  of  Sessions  to  levy  the  property 
tax,  whether  the  Court  had  the  power  or  not,  will  make  no  dif- 
ference in  this  case. 
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The  complaint  charges,  and  the  evidence  shows,  that  Astin 
received  the  assessment-roll  and  collected  the  taxes  as  shexiff, 
and  refused  to  pay  the  money  to  the  officers  of  the  county  for 
her  benefit. 

He  cannot  now  say  that  the  tax  was  illegal.  This  is  a  ques- 
tion between  the  county  and  her  tax-paying  citizens.  If  the 
tax  was  illegal,  the  tax-payers  might  have  objected  to  paying. 
There  is  nothing  to  show  but  that  the  taxes  were  paid  volunta- 
rily. In  that  event,  the  sheriff  could  not  be  liable  to  refund. 
If  so  paid,  the  money  belonged  to  the  county,  and  the  sheriff 

is  liable  for  not  paying  it  over. 
[305]       *When  the  money  was  collected,  that  portion  which 
had  been  levied  for  county  purposes,  belonged  to  the 
county;  she  is  plainly  the  party  in  interest,  and  the  proper  party 
to  sue. 

Under  our  statute  in  regard  to  parties,  the  money  could  be 
recovered  by  no  other  plaintiff. 

Terbt,  J.,  delivered  the  opinion  of  the  Court — ^Bubnett,  J., 
concurring.  , 

This  was  an  action  on  an  official  bond,  instituted  to  recover  a 
certain  sum  collected  by  Astin,  as  sheriff  and  ex  officio  tax  col- 
lector of  Placer  county,  and  which  he  failed  to  pay  over  to  the 
county  treasurer,  as  required  by  law.  A  jury  being  waived,  the 
case  was  tried  by  the  Court,  who  found  that  defendant,  Astin, 
was  duly  elected  and  qualified  as  sheriff  of  Placer  county.. 
That  the  bond  sued  on  was  duly  executed  by  the  defendante. 
The  Court  also  found  the  amount  of  taxes  assessed,  and  amount 
collected  by  Astin,  and  that  after  deducting  the  sum  paid  into 
the  treasury,  and  the  per  centage  allowed  to  the  collector,  there 
yet  remained  in  his  hands,  of  the  funds  so  collected  as  taxes,  due 
the  plaintifi',  the  sum  of  one  thousand  three  hundred  and  ninety 
dollars,  for  which  a  judgment  was  rendered. 

The  appellant  contends — 

First,  that  the  plaintiff  has  no  legal  capacity  to  sue* 

This  point  is  not  tenable.  The  statute  of  April,  1854,  gives 
to  counties  the  right  of  prosecuting  and  defendmg  all  actions, 
in  the  same  manner  and  with  the  same  effect  as  individuals. 
(See  Acts  of  1854,  p.  45;  see  also  Price  v.  Sacramento,  6  Cal. 
254;  and  Gilman  v.  Contra  Costa  Co.,  6  Cal.  676.) 

The  second  point  is,  an  objection  to  the  complaint,  which, 
not  having  been  taken  by  demurrer,  cannot  be  raised-on  ap- 
peal. 

The  other  objection  on  which  appellant  seemed  chiefly  to 
rely,  and  to  which  he  addressed  the  greater  part  of  his  argu- 
ment, is,  that  the  Court  of  Sessions  had  no  power  to  levy  taxes, 
or  revenue,  in  any  case;  hence,  there  was  no  legal  assessment 
of  taxes  for  county  purposes,  and  plaintiff  is  neither  legally 
nor  equitably  entitled  to  money  claimed  in  this  action,  which 
belongs  to  thos6  persons  from  whom  defendant,  Astin,  received 
it. 
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There  is  no  doubt  of  the  correctness  of  this  proposition,  but 
the  defendant  is  not  in  a  condition  to  avail  himself  of  it;  having 
collected  the  money  as  the  agent,  or  trustee,  of  the  plaintiff,  he 
cannot  deny  the  right  of  his  principal  to  receive  it. 

Judgment  afiGbrmed,  with  costs.  ^ 


♦ADAMS  V.  WOODS  et  al.,  in  be  the  PBTraoy  of  \306] 

Stanly.* 

Appsai.,  who  Mat. — ^A  party  aggrieved  by  a  jadgment  has  a  right  of  appeal, 
though  he  is  not  a  party  to  the  record. 

Idem. — Pabty  Agobieyed,  who  is. — The  mle  in  reference  to  writs  of  error, 
would  seem,  by  parity  of  reasoning,  to  apply  to  the  right  of  appeal;  and 
as  to  the  qaestion,  who  is  the  party  aggrieved,  the  test  is  fonud  in  the 
question — '''Would  the  party  have  had  the  thing,  if  the  erroneous  judg- 
ment had  not  been  given  ?"  If  yea,  then  he  is  the  party  aggrieved.  But 
his  right  to  the  thing  must  be  immediate,  and  not  the  remote  conse- 
quence of  the  judgment,  had  it  been  differently  given. 

Bboeivkb,  Monet  in  Hands  of. — A  receiver  is  appointed  in  behalf  of  all  the 
parties  who  may  establish  rights  in  the  cause,  and  the  money  in  his 
hands  is  in  cuatodia  legia. 

Ii>BH. — ^Apfointhent  o7. — In  a  suit  for  a  dissolution  of  partnership,  the  ap- 
pointment of  a  receiver  is  only  a  means  to  attain  the  end  contemplated 
by  the  plaintiff;  and  so  is  the  employment  of  counsel  by  the  receiver. 

Pleadino*  CoNB'iBucnoN  07. — If  the  complaint  contemplated  a  certain  end,  it 
equally  intended  the  use  of  all  the  necessary  means. 

BscETVEB,  BioHTs  OF. — A  receiver  having  the  right  to  stipulate  with  the  coun- 
sel employed  by  him,  that  the  counsel  shall  rely  upon  the  allowance 
made  by  the  Court  for  his  services,  it  is  the  duty  of  the  receiver  to  re- 
port, among  his  disbursements,  the  claim  of  the  counsel,  leaving  the 
amount  to  be  fixed  by  the  Court;  and  if  the  counsel,  or  any  other  per- 
son employed  by  the  receiver,  feels  aggrieved  by  the  order  of  the  Court 
thereon,  he  can  appeal  therefrom. 

Idem. — In  such  a  case,  it  would  only  be  necessary  for  the  Court  below  to  or- 
der the  receiver  to  retain  the  amount  of  the  disputed  items;  and  the  in- 
^terest  of  all  parties  concerned  is  better  subserved  by  a  single  appeal 
upon  the  entire  allowance. 

Attobnet  and  Cottnsbl,  Compensation. — Counsel  for  the  plaintiff,  in  a  suit 
for  a  dissolution,  cannot  claim  compensation  as  associate  counsel  for 
the  receiver. 

Witness,  Absionob  Inoompbtent. — ^The  assignor  of  a  claim  is  incompetent 
as  a  witness  in  favor  of  the  claim,  when  his  assignee  is  a  formal  party 
to  the  record,  and  equally  so' when  the  suit  is  prosecuted  for  the  imme- 
diate benefit  of  his  assignee,  though  not  a  party. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

This  was  a  suit  brought  by  Alvin  Adams  against  I.  C.  Woods 
and  D.  H.  Haskell,  for  a  dissolution  of  puiinership,  and  has 
been  before  this  Court  in  Tarious  phases,  as  willNj)e  seen  by 
reference  to  the  fifth,  sixth  and  seventh  California  Reports.  The 
present  appeal  is  taken  in  the  matter  of  the  petition  of  Edward 
btanly  to  the  Court  below  for  the  appointment  of  a  referee  be- 
before  whom  his  account  might  be  presented  for  adjustment 
and  allowance.      The  claim  of  the  petitioner  *was  for  compen- 

*Soe  Adamt  v.  Woodt  dt  UcukeU,  ante  102. 
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Bation  for  legal  services,  as  counsel  for  the  receiver  appointed 
in  this  suit.  The  Court  below  ordered  a  reference.  The  claim, 
as  prosecuted  before  the  referee,  included  a  claim  for  associate 
counsel,  the  associate  counsel  being  a  firm,  of  which  one  of  the 
members  was  the  attorney  for  the  plaintiff  in  this  suit.  The  ref- 
eree reported  in  favor  of  an  allowance  of  sixteen  thousand  dol- 
lars. The  Court  below  entered  an  order  setting  aside  the  report 
of  the  referee,  vrithout  prejudice  tx>  another  application  of  the 
petitioner  in  proper  form.     Petitoner  appealed. 

The  sum  of  the  testimony  given  before  the  referee,  and 
[307]    of  the  "^other  action  in  the  case  in  the  Court  below,  ap- 
pears fully  in  the  opinion  of  the  Court. 

Wm,  EayeSy  for  Appellant. 

Edward  Stanly  applied  to  the  Court  below,  by  petition,  for  an 
order  appointing  a  referee  before  whom  he  might  prove  his 
claim  against  the  funds  in  the  hands  of  the  receiver.  'The  order 
was  granted,  and  on  the  coming  in  of  the  report,  exceptions 
were  taken,  and  substantially  on  the  grounds  following: 

1.  On  the  ground  that  the  Court  had  no  jurisdiction  to  make 
the  order,  no  notice  having  been  given  to  the  creditors  of  Adams 
&  Co.  that  the  petition  had  been  presented. 

The  answer  is,  that  notice  was  given  to  the  receiver,  and  that 
comes  instead  of  notice  to  the  creditors,  for  the  reason: 

That  they  are  virtually  represented  by  him.  (Stoiy  Eq.  PI., 
Sees.  140,  142, 148, 149, 150.) 

And  that  to  give  notice  to  the  creditors  would  be  impossible. 
(Story  Eq.  PL,  Sec.  150.) 

2.  The  question  presented  by  Mr.  Stanly's  petition  was  prop- 
erly a  matter  of  ** accounting,"  and  an  "accounting"  can  never 
be  had  at  the  instance  of  a  party,  but  must  be  at  the  instance  of 
the  Court. 

The  answer  is  that  the  petition  does  not  put  the  receiver  upon 
"  accounting"  in  any  just  sense  of  that  term. 

To  account  is  to  make  a  statement  of  receipts  and  disburse- 
ments with  reference  to  a  balance. 

The  petition  asked  for  no  such  statement;  it  might  have  been 
and  was  fully  tried  and  determined  upon  its  merits  before  the 
referee,  without  any  inquiry  as  to  the  state  of  the  receiver's 
accounts. 

3.  The  consideration  of  all  claims  on  the  funds  in  favor  of 
third  persons,  that  have  arisen  pending  the  litigation,  should  be 
postponed  until  the  final  accounting  by  the  referee,  and  they 
should  then  be  preferred  by  petition,  and  disposed  of  according 
to  their  several  merits. 

The  mode  suggested  is  the  mode  adopted  by  Mr.  Stanly.  He 
brought  his  claim  to  the  notice  of  the  Court  by  petition.  Where 
property  is  in  the  hands  of  a  receiver,  a  third  person  having 
claims  to  it,  or  against  it,  is  not  allowed  to  sue  the  receiver;  the 
proper  course  is 'for  the  claimant  to  apply  to  the  Court,  upon 
notice  to  the  receiver,  for  an  order  directing  a  delivery  of  the 
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property,  or  a  payment  of  the  claim  out  of  it,  as  the  case  may 
be.     The  hearing  would  be  before  a  master,  where  the  claimant ' 
could  be  examined  pro  interease  siio.    (Edwards  on  Receiver,  126, 
where  the  cases  are  collated.) 

Nor  is  the  mode  of  procedure  restricted  to  the  case  above 
named,  but  applies  in  all  cases  of  claims  u])on  trust-funds 
over  '^'which   the   chancery    has  acquired   jurisdiction.    [308] 
(MaOer  of  SeUer,  3  Paige,  199;   Mailer  of  Hopper,   5 
Paige,  489.) 

It  does  not,  as  has  been  supposed,  follow  necessarily  that  any 
injustice  would  be  done  as  among  the  claimants — one  by  asking 
first,  absorbing  the  funds  to  the  prejudice  of  the  others — ^f or  to 
allow  a  claim  is  one  thing,  to  pay  it  is  another. 

If  a  case  should  arise  where  the  equities  required  it,  the  order 
might  be  framed  allowing  the  claim  and  directing  its  payment 
only  in  due  course  of  administration.     (Stoiy  Eq.  PI. ,  Sec.  148.) 

The  three  objections  that  have  been  stated  and  considered,  go 
to  the  jurisdiction  or  to  the  regularity  of  the  proceedings  ter- 
minating in  the  order;  but  there  are  others  that  go  either  to 
rulings  of  the  referee,  the  regularity  of  the  prodeedings  before 
him,  or  to  the  merits  of  the  claim. 

It  has  been  said  that  the  receive  could  not  employ  counsel 
without  the  special  order  of  the  Court. 

The  true  rule  is  that  he  has  no  powers  except  such  as  are  con- 
ferred upon  him  b^  the  order  for  his  appointment  and  the  course 
and  practice  of  this  Court.  (Ed.  on  Receivers,  4;  2  Paige,  462; 
2  Id.  438.) 

In  the  order  appointing  Naglee,  he  is  expressly  authorized  to 
bring  suit  and  employ  counsel. 

But  no  express  authority  to  employ  counsel  is  necessary.  (Ed. 
on  Receivers,  93.) 

Again,  it  is  said,  it  was  improper  for  the  receiver  to  employ 
counsel  of  the  plaintiff  Adams.  « 

The  answer  is  that  Shaf ter  &  Park  were  not,  in  fact,  employed 
by  the  receiver  at  all  as  his  counsel. 

The  arrangement,  as  testified  to  by  Stanly  and  Shafter,  was 
substantially  as  follows: 

Stanly  was  to  be  the  sole  counsel  of  the  receiver,  and  every- 
thing was  to  be-  subjected  to  his  supervision  as  such.  But  the 
questions  to  be  investigated  were  numerous  and  complicated. 
Stanly  had  no  acquaintance  with  the  affairs  of  Adams  &  Co., 
and  Shafter  &  Park  were  acquainted  with  them  intimately. 
The  receiver  thought,  and  whether  with  reason  or  without  is  of 
no  moment,  that  the  interest  of  the  creditors  would  be  sub- 
served by  an  arrangement  securing  their  services  in  the  litigation 
then  in  prospect.  They  refused  to  subject  themselves  to  the 
receiver's  counsel  unless  they  could  be  compensated  for  it.  As 
counsel  for  Adams  it  was  doubtless  their  duty  to  look  after  his 
interests,  but  after  the  appointment  of  a  receiver,  who  became 
such  for  all  parties,  it  became  his  duty  to  initiate  all  proceedings 
for  the  defense,  or  augmentation  of  the  fund,  and  to  control 
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them  thereafter.     In  that  behalf,  Adams  was  not  bound  to  put 

himself  to  private  charges,  neither  were  Haskell  or  Woods,  and 

the  counsel  of  the  former  were  no  more  bound  to  connect 

[309]    them-'^'selves  with  suits  instituted  by  the  receiver  than 

were  the  counsel  of  the  latter. 

Again,  the  interests  of  Adams  were  not  opposed  to  the  inter- 
ests represented  by  the  receiver,  and,  therefore,  the  receiver 
might  well  arrange  for  the  services  of  Shaf ter  &  Park  without 
subjecting  himself  to  the  imputation  of  breach  of  trust. 

The  arrangement  was  that  Shafter  &  Park  should  assist  Mr. 
Stanly,  he,  however,  being  the  sole  and  responsible  counsel  and 
adviser;  and  that  the  aggregate  amount  of  service  rendered  by 
him  in  person,  or  by  him  through  Shafter  &  Park,  should  be 
the  basis  of  the  compensation  to  be  awarded  to  him  by  the  Court. 
With  the  amount  of  the  allowance  to  be  made  by  Stanly  to  his 
subalterns,  the  receiver  had  nothing  to  do. 

The  relation  of  Shafter  &  Park  to  Mr.  Stanly,  when  exactly 
considered,  was  not  that  of  associate  counsel. 

The  arrangement,  then,  was  not  only  free  from  the  technical 
objection  now  brought  against  it,  but  when  considered  in  con- 
nection with  the  main  purpose- of  the  suit,  may  have  been  highly 
promotive  of  it  in  fact. 

It  is  also  said  that  Stanly  was  an  interested  witness,  and, 
therefore,  his  testimony  should  be  disregarded. 

The  report  discloses  that  he  was  called  by  the  counsel  of 
Adams. 

It  is  according  to  the  chancery  practise  to  allow  a  party  stand- 
ing in  Mr.  Stanly's  position,  to  be  examined  pro  inleresse  suo. 
(Edwards  on  Receivers,  129.) 

If  Stanly's  testimony  should  be  disi'egarded,  there  remains  the 
testimony  of  Shafter,  corroborated  by  Shearer  and  Simonds. 

But  it  is  said  that  Shafter  was  an  incompetent  witness,  for  he 
was  the^ssignor  of  an  unliquidated  demand. 

The  answer  is,  that  the  rule  that  the  assignor  of  an  unliqui- 
dated demand  is  an  incompetent  vntness,  applies  only  in  actions 
brought  by  the  assignor.    (Pr.  Act,  Sec.  4.) 

Eugene  Casserly,  for  Respondent. 

1.  The  appellant  is  Edward  Stanly,  who  is  neither  a  party  to 
the  record  nor  the  successor  in  interest  of  a  party;  but  a  mere 
stranger  to  the  record,  cannot  prosecute  an  appeal. 

The  rule,  as  stated,  is  perfectly  well  settled,  both  in  this  State 
and  elsewhere. 

Montgomery  v.  Leavenworth,  2  Cal.  67,  is  not  only  an  authority 
as  to  the  general  principle,  but  very  analogous  as  to  the  facts; 
except  that  was  a  much  stronger  case  in  favor  of  the  appeal  than 
this. 

To  the  same  effect  are  all  the  authorities,  ancient  and  modem. 
(3  Bac.  Abridg.;  '^Eri'or,''  "B,"  and  the  old  authorities;  2 
Saund.,  46c,  note  6;  2  Tidd's  Prac.  1189;  Barr  v.  Stevens,  1 
Bibb,  292;  SovMb  Heirs  v.  Hoy,  3  Bibb.  522.) 
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♦This  was  so  at  common  law  as  to  writs  of  error:  to  [310] 
which  the  last  above  cited  authorities  mainly  relate. 

A  fortiori  as  to  appeals,  the  right  to  which  being  a  statutory 
one,  must  be  strictly  pursued.  (Murdock,  Appellant,  etc.,  7 
Pick.  304;  per  Parker,  J.,  319,  320.) 

Nor  does  the  language  of  our  statute,  allowing  an  appeal  to 
the  "  party  aggrieved,"  Pr.  Act,  Sec.  335,  comprehends  such 
a  case  as  the  present.  The  appeal  is  by  the  same  section  ex- 
pressly limited  to  '*  the  causes  prescribed  by  this  title,"  which, 
as  will  be  seen  hereafter,  do  not  include  this  case.  And  besides, 
"any  party  aggrieved,"  must  necessarily  mean  *'any  party"  to 
the  record. 

This  is  the  construction  placed  in  other  States  upon  the  same 
language.  (Swan  v.  Picquet,  3  Pick.  443, 444;  Dovming  v.  Por- 
ter, 9  Mass.  386.) 

The  general  rule  of  law  being  as  has  been  stated,  there  is 
certainly  nothing  in  the  present  case  to  release  it  from  the  gen- 
eral rule. 

In  this  case  the  parties  to  the  record  are  the  plaintiff,  Alvin 
Adams;  the  defendants.  Wood  &  Hadcell;  and  the  creditors 
of  the  partnership;  which  creditors  are  in  part  represented  by 
the  receiver. 

The  appellant  Stanly  is  not  a  party  to  the  record.  He  is  not 
one  of  the  creditors  of  the  partnership  and  has  no  claim  against 
it  whatever.  Neither  is  he  a  party  by  virtue  of  any  lien  upon 
the  fund.  None  but  the  creditors  of  the  partnership  have  such 
a  lien,  and  until  a  decree  for  distribution,  theirs  is  only  a  quasi 
lien,  or  equity  to  be  worked  out  through  the  express  equitable 
lien  of  the  partners.  (Ex  parte  Euffin,  6  Ves.  119;  ex  parte 
WiUiams,  11  Ves.  3,  approving  and  afltoning  en  parte  Baffin, 
and  see  per  Eldon,  Lord  Ch.,  pp.  5  and  6;  Story  on  Part.,  Sees. 
326,  361.) 

Stanly  is  no  creditor  of  the  partnership,  and  has  no  claim 
against  it,  nor  upon  the  fund.  His  claim,  if  he  has  any,  is  against 
the  receiver.  But  this  is  upon  a  contract  and  debt  personal  be- 
tween themselves.  Though  the  receiver  is  allowed  to  pay  this 
debt  out  of  the  fund,  like  all  others  which  he  contracts  in  the 
discharge  of  his  duties,  yet  he  can  do  this  only  to  the  extent  the 
debt  Js  approved  in  passing  his  accounts  finally  before  the  Court. 
AnyiJiing  beyond  Uiat  he  must  pay  out  of  his  own  pocket. 
Thus,  a  receiver  may  contract  to  pay  his  solicitor  what  he 
pleases  for  his  services.  But  whatever  his  contract,  the  amount 
allowed  by  the  Court,  as  just,  in  the  passing  of  his  accounts,  and 
no  more,  can  be  paid  out  of  the  fund.  The  residue  is  a  debt 
due  by  the  receiver  himself.  What  is  allowed  and  thus  made 
payable  out  of  the  fund,  (to  the  receiver — not  to  his  counsel,)  is 
so  because  it  is  a  fair  and  just  expenditure  incurred  by  the  re- 
ceiver for  the  benefit  of  the  fund.  Not  at  all  becausQ 
there  is  any  lien  *or  qiuisi  lien  on  the  part  of  the  counsel  [311] 
anything  bearing  the  remotest  approach  to  one. 
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2.  The  order  appealed  from  is  not  one  from  which  an  appeal 
will  lie  in  any  case. 

The  law-making  power  of  this  State  has  defined,  as  it  has  the 
right  to  do,  the  cases  in  which  an  appeal  may  be  taken.  These 
are  set  forth  in  section  three  hundred  and  thirty-six  of  the 
Civil  Ihractice  Act,  As  if  to  remoye  all  doubt  that  appeals  were 
to  be  confined  to  those  cases  and  thpse  only,  section  three  hun- 
dred and  thirty-three,  with  which  "Title  IX,"  concerning  **ap- 
peals  in  civil  actions"  commences,  provides,  "a  judgment  or 
order  in  a  civil  action,  except  when  expressly  made  final  by  this 
act,  may  be  reviewed  as  prescribed  bj  this  title,  and  not  other- 
wise." 

The  whole  proceedinfi^,  on  the  part  of  the  appellant,  is  so  an- 
omalous and  unheard  of,  that  it  is  difficult  to  describe  or  classify 
the  order  by  which  the  District  Court  of  the  Fourth  Judicial 
District  has  very  justly  turned  it  out  of  Court.  It  is  most  like 
an  interlocutory  order,  and  this  Court  has  already  decided  that 
from  such  an  order,  no  appeal  will  lie.  (Johnson  v.  Sepulveda, 
Jan.  Term,  1866.) 

This  always  was  the  rule  in  Chancery,  and  there  rigorously 
enforced.  (Bwel  v.  Street,  9  Johns.  443,  and  see,  per  Eebt,  C. 
J.,  stating  the  test  of  an  appealable  order  to  be,  that  it  must 
involve  a  decision  upon  the  merits  of  the  controversy,  p*  448.) 

Whatever  doubt  i^ere  may  be  as  to  what  kind  of  an  order  this 
is,  there  is  none  as  to  what  it  is  not.  It  is  certainly  not  such 
an  order  as  an  appeal  will  lie  from  under  our  laws. 

2.  Appellant's  motion  for  a  reference,  the  order  of  the  Fourth 
District  Court  allowing  it,  and  all  the  proceedings  thereunder^ 
were  grossly  irregular  and  a  nullity. 

It  may  veiy  safely  be  assumed  that  the  object  of  the  suit  6f 
Adams  v.  Woods  db  EaskeU,  is  to  wind  up  the  partnership  and 
distribute  the  assets  pro  rata  among  the  creditors.  It  may  also 
be  assumed,  with  equal  safety,  that  in  such  a  suit  the  only  mat- 
ters with  which  the  Court  has  jurisdiction,  are  those  which  are 
in  some  way  relevant  to  the  issues  involved.  Sudi  are  the  exis- 
tence of  the  partnership,  the  necessity  for  its  dissolution,  the 
appointment  of  a  receiver,  the  amount  of  the  assets,  and  of  the 
debts,  the  mode  of  distribution  among  the  creditors,  and  the 
amount  to  be  distributed  to  each,  etc.  With  respect  to  such 
matters,  having  jurisdiction,  it  has  all  the  incidents  of  jurisdic- 
tion, and  among  these  the  right  to  inform  itself  by  references, 
to  make  orders  and  decrees,  etc. 

But  beyond  this  its  powers  do  not  go.  It  cannot  engage  in 
the  investigation  of  questions  and  the  settlement  of  controver- 
sies, which,  however  interesting  to  the  parties  concerned 
[812]  in  Uiem,  *have  no  proper  connection  with  iiie  subject- 
matter  of  the  suit.  Thus,  in  the  present  case,  the  con- 
troversy between  the  appellant  and  the  receiver,  as  to  the  meas- 
ure of  the  former's  compensation,  is  one  which  has  really  noth- 
ing to  do  with  the  merits  of  the  suit  of  Adams  v.  Woods  db  Has- 
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hell.  For  the  Court  to  engage  in  it  is  simply  to  go  beyond  its 
jurisdiction,  and  do  injustice  to  the  rightful  parties  to  the  liti* 
gation. 

The  receiver  is  an  o£Scer  of  the  Court,  intrusted  with  the  col- 
lection, preservation,  and  management  of  the  assets  and  the  other 
interests  of  the  estate  committed  to  his  care.  Though  he  has 
a  right  to  the  advice  and  instruction  of  the  Court  in  important 
matters  which  are  to  bind  the  estate,  such  as  a  lease  for  more 
than  a  year, JJform  t.  Etme,  1  Yes.  Jr.  139;  Doe  exdem.  Marsack 
T.  Bead,  12  East.  58,)  yet  as  to  the  details  of  his  management  of 
the  estate,  and  the  expenditures  necessary  for  that  purpose,  in 
employing  agents,  attorneys,  solicitors,  clerks,  etc.,  he  has  a 
discretion  which,  in  the  nature  of  things  he  must  exercise  at  his 
own  risk,  and  that  of  his  sureties  on  his  official  bond.  Money 
he  ought  not  to  pay  out,  unless  in  small  sums,  without  the  order 
of  the  Court,  for  he  does  it  at  his  peril.  (Fletcher  v.  Dodd,  1 
Yes.  Jr.  85;  Bonnet's  Master's  Office,  p.  98.)  Whatever  he  pays 
or  incurs  he  eidiibits  in  his  accounts.  (See  form  of  these  ac- 
counts, Bennet's  Master's  Office,  Appendix,  48,  side  paging. 
Law  Lib.  vol.  35.)  These  he  passes  at  stated  periods  from  time 
to  time,  and  finally,  before  his  discharge;  but  always  upon  no- 
tice to  the  creditors  and  other  parties  to  the  suit,  who  thus  have 
their  day  in  Court  to  investigate  and  canvass  his  accounts,  item 
by  item.  (Edwards  on  Receivers,  512;  Hoffman's  Master's  Office, 
163;  Bennet's  Master's  Office,  99,  100,  side  paging.  Law  Lib. 
35.)  And  if  this  duty  is  insufficiently  dischai^ed  by  them,  the 
Court  of  its  own  motion  will  assume  it. 

Then,  and  not  otherwise,  the  allowances  clauned  by  the  re- 
ceiver for  his  counsel-fees,  salaries  of  his  clerks,  agents,  etc., 
come  before  the  Court;  and  if  numerous,  heavy,  or  disputed, 
are  referred  to  a  master  to  examine  and  report.  (Matter  of  Kel- 
logg, 7  Paige,  286.)  To  this  inquiry  all  are  parties — plaintiff, 
defendant,  receiver,  and  the  creditors  tf  the  estate.  (Rennet's 
Master's  Office,  100,  side  paging;  EdwardB  Bee.  515, 552.)  The 
receiver's  solicitor  is  not,  however,  nor  is  his  clerk,  nor  his 
agents.  Upon  the  coming  in  of  the  master's  report,  the  allow- 
ances claimed  are  rejected,  or  modified,  or  allowed  in  full,  as 
may  be  just.  (Bank  of  Niagara,  6  Paige,  213,  215,  216.)  If  the 
receiver  has  proper  legal  advice  he  will  neither  pay  nor  promise 
larger  fees  to  his  counsel  than  will  be  just;  and  if  he  is  particu- 
larly prudent,  he  will,  as  the  receiver  did  in  this  case,  (see  tes- 
timony of  H.  M.  Naglee,  referee's  report,  date  of  July  3d,)  stip- 
ulate that  the  bulk  of  the  compensation  shall  be  such  as  the 
ChanceUor  will  allow. 

*If ,  on  the  contrary,  he  should  pay,  or  promise,  immod-  [313] 
erate  counsel-fees,  neither  his  payments,  or  his  promises, 
will  be  regarded  by  the  Court  in  settling  his  accounts.  The 
item  will  be  fixed  at  what  is  just.  If  more  has  been  paid,  the 
receiver  loses  it,  aud  must  account  for  it  to  the  estate.  (In  re 
Monlgomery,  1  MoUoy ,  419, 12  Eng.  Ch.)  The  receiver,  in  passing 
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his  accoonts,  is  not  allowed  costs  of  a  suit  erroneously  brought. 
(Same  principle,  Swaby  v.  Dickon,  5  Sim.  629,  9  Eng.  Ch.  R.)  If 
more  has  been  promised,  his  ^counsel  must  look  to  him  for  it, 
and  they  must  settle  it  between  them  by  a  suit  at  law,  or  com- 
promise, as  each  may  be  advised.  * 

If  the  plaintiff,  defendant,  the  creditors  of  the  receiver,  should 
be  dissatisfied  with  the  allowances  made  by  the  Court  upon  the 
final  settlement,  they,  or  any  of  them,  may  undoubtedly  appeal 
from  the  order,  as  being  a  special  order  after  judgment.  (£dw. 
Rec.  543-4.)  But  counsel  for  the  receiver  cannot  appeal;  and 
it  was  never  before  heard  of,  or  suggested,  that  he  could;  his 
remedy,  in  any  case,  being  against  the  receiver  alone,  with 
whom  was  his  contract.  (See  Strike's  case,  1, 57,  and  per  Bland. 
Ch.,  at  p.  98,  directly  in  point.) 

4.  Upon  the  facts  of  the  case,  as  disclosed  on  the  reference, 
the  claim  of  the  appellant  is  without  merit;  and  upon  this 
ground,  also,  the  brder  of  the  Court  below  was  right. 

The  chief  witnesses  are  the  appellant,  Mr.  Stanley,  and  Mr. 
O.  L.  Shafter.  Without  their  testimony  the  proof  is  incomplete 
as  to  the  most  material  part  of  the  case,  the  rendering  of  the 
services  They  are  both  interested  in  the  claim — ^Mr.  Stanly  di- 
rectly in  the  whole,  and  Mr.  Shafter,  with  his  partner,  Mr.  Park, 
in  one  half  of  it,  with  their  agreement  with  Mr.  Stanly. 

Mr.  Stanly  could  not  offer  himself  as  a  witness.  Mr.  Park, 
however,  acting  as  counsel  for  Alvin  Adams,  calls  him  to  es- 
tablish the  claim  which,  when  coUected,  is  to  be  divided  between 
them.  A  more  striking  instance  could  not  be  presented  of  the  . 
great  propriety  of  the  rule  that  the  solicitor  of  either  party  is 
incompetent  to  act  for  the  receiver,  directly  or  indirectly,  as  as- 
sociate counsel. 

Then,  the  testimony  being  still  incomplete,  Mr.  O.  L.  Shafter 
is  brought -in  to  supply  the  hiatus,  by  the  counsel  for  Mr.  Stanly. 
Thus,  the  case  of  the  apf>ellant  is  made  out  by  the  testimony 
of  the  two  men,  of  all  the  world,  most  disqualified  by  law  to 
testify — the  appellant  himself,  who  is  to  receive  the  amount 
reported  by  the  referee,  and  his  associate  counsel,  who  is  to 
share  it  with  him. 

True,  it  is  said  Mr.  Stanley  is  called  as  a  witness  by  an  adverse 
party,  the  plaintiff,  Adams.  But,  in  fact,  the  only  really  adverse 
parties  were  the  receiver  and  the  defendants. 

It  is  also  said  that  Mr.  Shafter  had  assigned  his  interest  and, 
thei'efore,  was  competent.  This  is  not  so.  The  assignor 
[314]  .is,  by  *our  statute,  incompetent  as  a  witness  for  the 
assignee;  and  it  is  in  proof  that  the  assignee,  Mr.  Hayes, 
is  the  partner  of  the  appellant,  (see  testimony  of  O.  L.  Shafter, 
referee's  report,  October  8,)  and,  of  course,  interested  in  his 
claim.  The  motion  to  strike  out  his  testimony  was  improperly 
denied  by  the  referee. 

The  testimony  of  Messrs.  Stanly  and  Shafter  being  stricken 
out,  the  claim  of  the  appellant  has  nothing  to  stand  on. 
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Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Terby,  C. 
J.,  concurring. 

In  the  matter  of  the  petition  of  Edward  Stanly. 

In  the  progress  of  this  suit  the  Court  below,  on  the  12th 
October,  1855,  appointed  Henry  M.  Naglee  as  receiver,  with  au- 
thority to  bring  suits,  and  employ  counsel.  On  the  29th  Octo- 
ber, 1855,  the  petitioner  was  employed  as  counsel  by  the  re- 
ceiver, and  continued  to  act  as  such  until  the  10th  May,  1856. 
The  petioner  then  filed  his  petition,  praying  the  appointment 
of  a  referee,  before  whom  his  account  might  be  presented,  for 
adjustment  and  allowance.  The  Court  appointed  the  referee, 
who  proceeded  to  take  testimony  and  make  his  report.  The 
report  was  set  aside,  on  motion,  and  the  petitioner  appealed  to 
this  Court. 

The  learned  counsel  for  the  defendants.  Woods  and  Haskell, 
insists  that  the  appeal  should  be  dismissed,  upon  the  grounds: 
First,  that  the  appellant  is  no  party  to  the  record,  nor  the'suc- 
cessorin  interest  of  a  party;  second,  that  no  appeal  will  lie 
from  such  an  order. 

The  Constitution  of  this  State  confers  upon  this  Court  appel- 
late power,  in  all  cases  where  the  amount  in  controversy  exceeds 
two  hundred  dollars;  and  this  appellate  power  having  been  con- 
ferred by  the  Constitution,  cannot  be  taken  away,  or  impaired, 
by  act  of  the  Legislature.  It  is  within  the  legitimate  powers  of 
the  Legislature  to  prescribe  the  mode  of  taking  appeals,  so  that 
the  appellate  powers  of  this  Court  be  not  thereby  impaired. 
And  tiiis  Court  is  expressly  empowered,  by  the  Constitution,  to 
issue  all  writs  and  processes  necessary  to  the  exercise  of  its  ap- 
pellate jurisdiction. 

And,  as  the  appellate  power  of  this  Court  extends  to  cases 
like  the  present,  the  only  question  that  can  arise,  regards  the 
time  and  mode  of  invoking  it.  The  petitioner,  therefore,  must 
have  the  right  to  the  decision  of  this  Cdurt  in  some  form. 

By  the  three  hundred  and  thirty-fifth  section  of  the  Practice 
Act,  "any  party  aggrieved  may  appeal  in  cases  prescribed  in 
that  title.^' 

The  only  inquiry  arising  under  this  provision  is,  who  is  a 
**  party  aggrieved,"  in  the  contemplation  of  the  statute. 

In  a  note  to  the  case  of  Willium  v.  Giuyn,  2  Saund.,  a  46,  it 
is  stated: 

*"  No  person  can  bring  a  writ  of  error,  unless  he  is  a    [315] 
party,  or  privy  to  the  record,  or  is  prejudiced  by  the 
judgment;  the  rule  upon  the  subject  being,  that  a  writ  of  error 
can  only  be  brought  by  him  who  would  have  had  the  thing,  if 
the  erroneous  judgment  had  not  been  given." 

And  in  the  case  of  South's  Heirs  v.  Hay,  3  Bibb.  523,  the 
Chief  Justice  said: 

**  It  is  a  general  rule,  that  no  one  who  is  not  a  party,  or  privy 
to  a  judgment,  or  prejudiced  thereby,  can  maintain*  a  writ  of 
error  to  reverse  it." 

So,  in  the  case  of  Swan  v.  Piquet,  8  Pick.  443,  it  was  held 
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that  a  debtor  of  an  estate  cotQd  not  appeal  from  a  decree  of  the 
Judge  of  Probate,  granting  letters  of  administration.  The 
Court  were  of  the  opinion:  "that  under  the  statute,  a  party  ag- 
grieved must  be  one  who  is  interested  in  the  administration  of 
the  estate,  and  not  a  debtor  merely."    (See  also  9  Mass.  885.) 

The  rule  in  reference  to  writs  of  error,  would  seem,  by  parity 
of  reasoning,  to  apply  to  the  right  of  appeal.  And  as  to  the 
question  who  is  the  party  aggrieved,  the  test  found  in  the  note 
already  quoted  from  Saunders,  seems  to  be  the  most  clear  and 
simple  that  could  be  conceived.  Would  the  party  have  had  the 
thing,  if  the  erroneous  judgment  had  not  been  given  ?  If  the 
answer  be  yea,  then  the  person  is  the  "party  aggrieved."  But 
his  right  to  the  thing  must  be  the  immediate,  and  not  the  remote 
consequence  of  the  judgment,  had  it  been  differently  given. 

If,  then,  the  decision  of  the  Court  below  had  been  in  favor 
of  Stanly,  he  would  have  been  entitled  to  the  thing  in  contro- 
versy, and  therefore  is  aggrieved  by  the  decision  if  erroneous. 

The  second  ground  for  dismissing  the  appeal  is,  that  no  ap- 
peal will  lie  from  such  an  order. 

It  would  seem  that  the  order  appealed  from  is  not  one  of 
those  mentioned  in  the  third  division  of  section  three  hundred 
and  thirty-six,  from  which  an  appeal  will  lie  before  final  judg- 
ment. The  order  in  this  case,  from  which  the  appeal  is  taken, 
was  a  special  order  made  after  final  judgment.  The  final  de- 
cree of  dissolution  was  rendered,  in  December,  1856,  and  the 
order  was  made  in  January,  1857. 

The  next  point  insisted  upon  by  the  counsel  of  Woods  and 
Haskell,  is  that  "appellant's  motion  for  a  reference,  the  order 
of  the  Fourth  District  Court  allowing  it,  and  all  the  proceedings 
thereunder,  were  grossly  irregular  and  a  nullity." 

This  is  simply  a  question  of  practice,  and  yet  it  is  one  of 
great  importance. 

A  receiver  is  an  indifferent  person  as  between  the  parties,  and 
is  an  officer  appointed  by  the  Court,  and  is,  therefore,  not  to  be 
disturbed  by  any  person,  without  the  special  leave  of  the  Court. 
He  is  appointed  on  behalf  of  all  the  parties  who  may  establish 
rights  in  the  cause,  and  the  money  in  his  hands  is  in  ciis- 
[316]  iodia  legis  *f  or  whosoever  can  make  out  a  title  to  it.  ( Ed- 
wards on  Receivers,  2,  3.) 

Xn  this  case  the  complaint  was  for  a  dissolution  of  a  partner- 
ship, the  appointment  of  a  receiver,  and  the  distribution  of  the 
partnership  assets  among  the  creditors.  The  appointment  of  a 
receiver  was  only  a  means  to  attain  the  end  contemplated  by 
the  plaintiff  in  the  suit;  and  the  employment  of  counsel  by  the 
receiver  was  also  a  means  to  attain  the  same  end.  But  these 
means  were  equally  within  the  relief  prayed  for  by  the  plaintiff, 
for  the  reason  that  the  relief  could  not  possibly  be  obtained 
without  the  use  of  such  means.  And  if  the  conf^laint  intended 
to  reach  a  certain  end,  it  equally  intended  the  use  of  all  the 
means  necessary  to  obtain  it. 

As  the  employment  of  counsel  was  contemplated  by  the  suit, 

300 


Digitized  by 


Googk 


Oct,  1857.]  Adams  v.  Woom.  817 

and  as  it  is  conceded  that  the  receiver  had  the  right  to  stipulate 
-with  the  counsel,  that  he  must  rely  upon  the  allowance  the 
Court  might  make  out  of  the  particular  fund,  and  not  upon  the 
personal  responsibility  of  the  receiver,  it  became  a  question  as 
to  what  was  the  proper  course  for  the  counsel  to  take  under  the 
circumstances.  And  the  Court  below  seems  to  have  taken  a 
very  just  and  satisfactory  view  of  the  practice  proper  in  such 
cases. 

It  is  the  duty  of  the  receiver  to  file  his  accounts  when  re- 
quired by  the  Court,  and  if  he  fail  in  this,  the  Court,  upon  ap- 
plication of  a  party  in  interest,  or  upon  its  own  motion,  wiU 
compel  him  to  do  so.  When  his  account  is  filed,  all  claims 
against  the  fund  for  disbursements,  or  engagements  made  by 
the  receiver,  would  properly  come  before  the  Court  for  consid- 
eration. When  the  receiver  has  paid  no  money,  but  has  made 
an  arrangement  with  a  party  to  receive  such  compensation  as 
the  Court  may  allow,  he  should  report  the  facts,  leaving  a  blank 
for  the  sum  that  may  be  allowed.  If  any  of  the  parties  em- 
ployed by  the  receiver,  should  not  be  satisfied  with  uie  account, 
in  whole  or  in  part,  they  could  then  make  their  obligations,  and 
if  any  one  or  more  of  them  should  feel  aggrieved  by  the  final 
order  of  the  Court,  they  should  all  appeal,  and  all  the  questions 
should  come  up  before  this  Court  in  one  case.  However  exten- 
sive the  record,  and  numerous  ilie  parties  and  questions  might 
be,  the  labor  of  this  Court,  and  the  expense  to  the  parties, 
would  not  in  this  way  be  increased,  but  diminished.  But  if  a 
separate  reference  and  a  separate  appeal  were  allowed  in  regard 
to  each  separate  claim  upon  the  fund,  then  the  proceecUngs 
would  be  greatly  prolonged,  to  the  injury  of  all  parties.  And 
when  the  appeals  should  be  taken,  it  would  only  be  necessary 
for  the  Court  below  to  order  the  receiver  to  retain  so  much  of 
the  fund  in  his  hands  as  might  be  necessary  to  pay  the  disputed 
items,  if  finally  allowed,  and  order  a  distribution  of  the  remain- 
der. 

^e  will  now  proceed  to  examine  the  claim  of  the  pe- 
titioner *upon  its  merits.  And  in  the  first  place,  we  [317] 
must  say  that  the  index  to  the  transcript  is  almost  entirely 
worthless.  The  testimony  fills  some  one  hundred  and  fifty 
pages,  and  the  only  reference  to  it  in  the  index  is  to  the  pages 
where  it  begins.  And  in  the  briefs  of  counsel  no  reference  is 
made  to  the  pages  of  the  transcript,  but  only  to  the  name  of  the 
witness,  and  the  day  on  which  his  testimony  was  taken.  In  the 
points  made  by  the. respondent,  it  is  true,  a  partial  reference  to 
the  pages  of  the  transcript  is  made.  For  these  reasons,  we 
have  been  compeUed  to  waste  much  time  in  searching  for  mat- 
ters that  could  have  been  readily  found,  either  with  a  proper 
index,  or  a  cojpect  reference  in  the  brief  to  the  pages  of  the 
record.  It  appears  that  during  the  investigation  had  before  the 
referee,  Mr.  Stanly  was  examined  as  a  witness,  at  the  instance  of 
Mr.  Park,  one  of  the  attorneys  of  Alvin  Adams;  and  Mr.  O.  L. 
Shafter,  also  one  of  the  attorneys  of  Alvin  Adams,  was  examined 
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at  the  instance  of  the  attorney  for  petitioner.     The  testimony  of 
the  receiver  Naglee,  was  also  taken. 

In  reference  to  the  aggreement  between  the  receiver  and 
Stanly,  the  latter  states  substantially,  that  he  was  retained 
as  counsel  for  the  receiver  in  all  the  business  in  which  said 
Naglee  was  acting  as  receiver — ^tiat,  as  there  was  more  than  one 
man  could  attend  to,  it  was  agreed  that  Messrs.  Shaf  ter  &  Park 
were  to  be  associated  with  Stanly,  and  the  compensation  for 
their  services  was  to  be  allowed  by  the  Court — that  Shafter  & 
Park  were  to  receive  their  compensation  through  Stanly,  and 
that  Stanly  was  not  to  be  responsible  to  Shafter  &  Park  for  any 
compensation,  unless  received  by  him;  that  the  division  between 
them  of  whatever  compensation  might  be  allowed,  was  left  en- 
tirely to  Stanly — that  Stanly  made  an  arrangement  with  Shafter 
&  Park,  to  his  satisfaction — and  that  the  service  was  rendered 
by  Shafter  &  Park  according  to  their  agreement  with  Stanly. 

Mr.  Shafter  states,  that  'Hhe  arrangement  as  finally  made  be- 
tween Shafter  &  Park,  and  Mr.  Naglee,  to  which  Mr.  Stanly  was 
a  party,  was  this — Mr.  Stanly  was  to  be  the  attorney  of  record 
for  the  receiver,  and  Shafter  &  Park  were  to  be  associated  with 
him,  (Mr.  Stanly,)  in  fact,  but  not  on  the  record,  and  that  we 
were  to  aid  Mr.  Stanly  in  the  transaction  of  all  professional 
business,  as  the  receiver  might  require,  and  the  service  per- 
formed by  the  three,  in  aid  of  the  fund,  was  to  be  the  basis  of 
charge,  wholly  irrespective,  whether  it  was  rendered  by  Shafter 
&  Park,  or  Mr.  Stanly,  (that  all  the  service  was  to  be  rendered 
through  Mr.  Stanly,)  and  charged  for  in  his  name;  that  is,  the 
claim  for  the  services  of  Shafter  &  Park,  and  Mr.  Stanly,  was  to 
be  presented  in  Mr.  Stanly's  name,  and  the  amount  allowed  by 
the  Court  was  to  be  divided  between  Shafter  &  Park  and  Stanly, 
as  they  could  agree  upon." 

The  receiver  stated,  that  "the  agreement  between  us 
[318J  was,  *that  he  (Stanly,)  should  receive  five  hundred  dol- 
lars as  a  retainer,  out  of  the  first  funds  which  should 
come  into  the  hands  of  the  receiver,  and  such  other  compensa- 
tion should  be  allowed,  after  the  services  should  be  performed, 
as  Judge  Hager  should  conceive  to  be  reasonable,  and  that  I 
was  not  to  be  held  responsible  for  any  of  the  fees.  There  was 
an  understanding  between  myself  and  Mr.  Stanly,  that  there 
should  be  no  official  connection  between  myself  and  Messrs. 
Shafter  &  Park,  in  the  matters  pertaining  to  the  business  of 
Adams  &  Co.,  and  that  any  assistance  rendered  by  them  to  him, 
was  a  matter  of  understanding  between  themselves." 

The  several  statements  of  Mr.  Stanly,  Mr.  Shafter.,  and  the 
receiver,  as  to  the  arrangements  between  the  parties,  do  not 
differ  in  substance,  except  as  to  the  retainer-fee  of  five  hundred 
dollars.  The  arrangement  is  clearly  expressed  ^  the  language 
of  Mr.  Shafter;  "Mr.  Stanly  was  to  be  the  attorney  of  record 
for  the  receiver,  and  Shafter  &  Park  were  to  be  associated  with 
him  in  fact,  but  not  on  the  record." 

In  the  account  of  Mr.  Stanly,  filed  with  the  referee,  he  states 

302 


Digitized  by 


Googk 


Oct.  1857.]  Adamb  v.  Woods.  319 

that  "the  yaluable  services  of  associate  counsel  are  included  in 
this  account." 

As  the  services  of  Shafter  &  Park  constituted  in  part,  the 
basis  upon  which  the  claim  of  the  petitioner  was  allowed  by  the 
referee,  it  has  been  objected  by  the  defendants  and  others,  that 
the  arrangement  made  between  the  receiver  and  the  petitioner 
was  illegal,  and  that  the  referee  should  have  disregarded  it.  If 
this  position  be  weU  taken,  it  would  certainly  affect  the  claim  of 
the  petitioner  very  materially. 

Mr.  Edwards  in  his  work  on  Eeceivers  in  Chanceiy,  states  the 
rule  thus: 

'*  When  the  receiver  is  thus  fully  appointed,  he  should  retain 
his  own  solicitor  and  counsel,  who  ought  not  to  be  the  same  as 
are  employed  by  any  of  the  parties  in  the  suit;  because  the 
solicitors  of  the  several  parties  are  bound,  in  duty  to  their 
clients,  to  watch  the  proceedings  of  the  receiver,  and  to  see  that 
he  faithfully  discharges  his  trust;  and  the  undertaking  to  act  as 
the  solicitor  or  counsel  for  the  receiver,  under  such  circumstan- 
ces, would  therefore  frequently  cast  upon  the  person  thus  assum- 
ing to  act  inconsistent  and  conflicting  duties,  both  of  which 
duties  could  not  be  properly  discharged  by  the  same  person." 
(Page  93.) 

It  is  insisted  by  the  counsel  of  the  petitioner  that  "  Shafter  & 
Park  were  not  in  fact  employed  at  all  as  his  counsel."  But  this 
would  seem  not  to  be  true.  Mr.  Shafter  in  his  testimony  states 
that  Stanly  was  the  attorney  of  record,  and  Shafter  &  Park  were 
associated  with  him  in  f act,*but  not  on  the  record.  The  learned 
counsel  insists,  in  another  part  of  his  brief,  that  "the 
♦relation  of  Shafter  &  Park  to  Mr.  Stanly,  when  exactly  [319] 
considered,  was  not  that  of  associate  counsel." 

But  both  Mr.  Stanly  and  Mr.  Shafter  state  differently,  and  it 
is  apprehended  that  it  would  require  a  very  exact  discrimination 
to  see  the  distinction.  Certainly,  Messrs.  Shafter  &  Park  acted 
as  counsel.  If  they  did  not  act  as  associate  counsel  with  Mr. 
Stanly,  in  what  capacity  did  they  act?  It  is  true,  they  are 
called,  in  one  part  of  the  brief,  "  subalterns"  of  Stanly;  but  this 
may  be  true,  and  yet,  they  may  have  been  associate  counsel.  It 
is  very  usual,  when  several  counsel  are  employed,  to  give  one 
the  leading  control  of  the  case,  and  the  others  must,  of  course, 
be  subordinate.  If  Shafter  &  Park  acted  as  the  counsel  of  Ad- 
ams, then  they  cannot  have  any  claim  upon  the  receiver,  or  upon 
the  fund  in  his  hands.  On  the  contrary,  if  they  acted  as  coun- 
sel for  the  receiver,  they  must  have  acted  as  associate  counsel 
with  Mr.  Stanly,  for  they  all  three  acted  as  counsel  in  the  same 
matter,  and  for  the  same  party,  and  claim  pay  out  of  the  same 
fund.  The  only  difference  that  can  be  perceived  between  the 
relation  of  Stanly  and  Shafter  &  Park,  and  that. usually  exist- 
ing between  albsociate  counsel,  consists  in  the  fact  that  Stanly 
was  the  counsel  of  record,  and  Shafter  &  Park  counsel  in  fact, 
and  not  of  record.  But  it  cannot  be  perceived  how  this  circum- 
stance can  change  the  relation  they  sustained  to  each  other,  and 
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to  the  receiver,  in  the  contemplation  of  a  Court  of  Equity.  On 
the  contrary,  this  attempt  to  evade  a  salutary  rule,  in  the  man- 
ner stated,  deserves  the  less  indulgence.  If  Shafter  &  Park 
had  put  their  names  upon  the  record,  as  the  associate  counsel  of 
Stanly,  their  claim  for  compensation  would  have  deserved  more 
consideration. 

The  learned  counsel  for  the  petitioner  says,  in  another  portion 
of  his  brief,  that  Shafter  &  Pane  '*  refused  to  subject  themselves 
to  the  receiver's  counsel,  unless  they  could  be  compensated  for 
it." 

But  what  right  had  they,  being  the  counsel  of  Alvin  Adams, 
to  subject  themselves  to  the  receiver's  counsel,  whether  with  or 
without  compensation?  Adams  and  the  receiver  clearly  occu« 
pied  very  different  positions  with  respect  to  the  fund,  and  the 
claims  upon  it.  'When,  therefore,  Shafter  &  Park  subjected  them- 
selves to  the  receiver's  counsel,  they  placed  themselves  in  a  false 
position.  It  was  the  duty  of  Naglee  to  do  entire  justice  to  all 
parties.  He  had  no  interest  in  defeating  just  claims,  or  in  al- 
lowing those  that  were  unjust.  His  position  was  that  of  perfect 
impartiality.  But  it  was  not  so  with  Adams.  It  was  his  pe- 
cuniary interest  to  defeat  all  the  claims.  Besides  that,  it  was 
his  interest  to  make  the  receiver  liable,  if  he  could.  Suppose 
that  Adams  should  wish  to  call  in  question  the  acts  of  the  re- 
ceiver, in  those  very  cases  where  Shafter  &  Park  advised 
[320J  and  *acted  as  his  counsel.  It  would  certainly  place  the 
counsel  in  a  most  embarrassing  position. 

The  salutary  character  of  the  rule  which  will  not  permit  a 
receiver  to  employ  as  his  counsel  those  engaged  for  any  other 
party  to  the  proceedings,  and  the  necessity  for  sustaining  and 
enforcing  it,  are  forcibly  illustrated,  and  confirmed  by  the  facts 
and  circumstances  of  tms  case.  The  counsel  seem  to  have  been 
fully  aware  of  the  rule,  otherwise  we  cannot  account  for  the  cir- 
cumstance that  Shafter  and  Park  were  not  associate  counsel  on 
the  record,  but  were  such  in  point  of  fact. 

In  the  proceedings  before  the  referee,  Mif.  Stanly  was  intro- 
duced and  examined  as  a  witness  by  Mr.  Park,  who  acted  osten- 
sibly as  the  attomev  of  Adams.  The  fact  that  the  petitioner 
was  introduced  by  the  counsel  of  Adams,  is  one  of  the  grounds 
stated  in  the  brief  of  counsel  to  sustain  the  decision  of  the  referee 
in  permitting  Mr.  Stanly's  testimony  to  be  heard  f^ainst  the 
objections  made  by  the  counsel  of  other  parties.  The  only 
object  for  which  the  testimony  of  Mr.  Stanly  was  introduced, 
must  have  been  to  sustain  his  claim.  Alvin  Adams  had  no  inter- 
est in  sustaining  the  claim,  but  Mr.  Park  had;  for  his  compen- 
sation, under  the  existing  arrangement,  depended  -solely  upon 
the  success  of  the  petitioner.  If  Mr.  Stanly  failed,  in  wnole  or 
in  part,  Mr.  Park  was  directly  affected.  Mr.  Park,  then,  in  his 
ostensible  capacity  as  counsel  of  Adams,  introduces  the  petitioner 
upon  the  ground  that  he  was  an  adverse  party  in  interest  to  his 
cHent,  Adams;  while  the  real  object  of  the  testimony  was  to 
sustain  the  claim;  and  therefore,  to  obtain  a  direct  advantage  to 
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the  attorney  himself.  And  it  is  most  justly  remarked  by  the 
Judge  of  the  District  Court,  that  **  Stanly  and  Park,  instead  of 
being  in  the  position  of  adversaries,  were  coadjutors,  and  by  the 
admissions  of  the  one  called  out  by  the  other,  both  were  inter- 
ested in  sustaining  the  claim,  and  neither  could  testify  in  favor 
of  the  other  as  against  the  fund,  or  the  parties  claiming  an  in- 
terest therein." 

After  the  introduction  and  examination  of  Mr.  Stanly  by  Mr. 
Park,  Mr.  Shafter  was  introduced  as  a  witness  by  the  counsel  of 
petitioner.  Mr.  Shafter  stated  that  he  had  assigned  his  interest 
in  the  claim  to  Mr.  Hayes,  the  attorney  of  Mr.  Stanly.  A  motion 
was  made  before  the  referee  to  strike  out  the  testimony  of  Mr. 
Shafter,  which  was  overruled. 

It  is  objected  to  the  testimony  of  Mr.  Shafter,  that  he  was 
incompetent  as  a  witness,  for  the  reason  that  he  was  the  assignor 
of  an  unliquidated  demand,  and  therefore,  incompetent  under 
section  four  of  the  Practice  Act.  This  objection  is  answered  by 
saying  that  the  rule  applies  only  in  actions  brought  by  the  as- 
signee. 

It  is  true  that  the  language  of  that  section,  taken  literally, 
applies  only  to  suits  strictly  brought  by  the  assignee. 
But  we  *must  take  the  different  provisions  of  the  act  to-  [321] 
gether;  and  from  a  comparison  of  them  all,  seek  the  true 
meaning  of  the  Legislature.  By  the  four  hundred  and  twenty- 
second  section  of  the  act  ''  a  person  for  whose  immediate  bene- 
fit the  action  is  prosecuted  or  defended,  though  not  a  party  to 
the  action,  may  be  examined  as  a  witness,  in  the  same  manner, 
and  subject  to  the  same  rules  of  examination  as  if  he  were  named 
as  a  paity." 

The  substantial  effect  of  this  provision  is,  to  place  personPi  for 
whose  immediate  benefit  the  action  is  prosecuted  or  defended, 
though  not  parties  to  the  record,  upon  the  same  footing  as  for- 
mal parties,  so  far  as  regards  their  position  as  witnesses.  It  is 
then  clear,  that  if  Mr.  Shafter  }iad  not  assigned  his  interest,  he 
would  not  have  been  a  competent  witness  for  Mr.  Stanly;  and 
the  intention  of  the  fourth  section,  is  to  continue  the  incompe- 
tency of  the  witness  after  he  has  assigned  his  interest.  The  ob- 
ject of  that  section  was  to  prevent  the  practice  of  assigning 
claims,  with  a  view  to  making  a  witness  of  the  assignor.  This 
being  the  object  of  the  statute,  it  does  not  matter  whether  the 
assignee  is  a  formal  party  to  the  record,  or  whether  the  suit  is 
prosecuted  for  his  immediate  benefit.  The  reason  and  principle 
of  this  rule  will  equally  apply  here.  In  this  case  the  assignee 
was  substantially  a  paity,  and  that  was  sufficient.  A  substan- 
tial and  a  formal  party  stand  upon  the  same  footing  as  wit- 
nesses. So,  a  substantial  and  a  formal  assignee  stand  upon  the 
same  ground;  neither  can  introduce  the  assignor  as  a  witness. 
If  this  were  permitted,  the  true  intention  of  the  statute  could 
be  indirectly  defeated.  A  certain  end  was  contemplated  by  the 
statute,  and  must  be  attained.  The  law  cannot  be  defeated  by 
simply  varying  the  mode  of  attack.  When  the  facts  are  known 
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to the  Court,  such  attempts  must  fail.  Here,  Shafter  &  Park 
are  first  the  counsel  of  Alvin  Adams,  the  plaintiff  in  this  suit; 
Mr.  Stanley  then  becomes  the  counsel  of  record  for  the  receiver, 
and  Shafter  &  Park  became  his  associate  counsel  in  fact,  and  by 
an  arrangement  among  themselves,  they  are  to  share  in  the  com- 
pensation to  be  recovered  through  Stanly,  Mr.  Park,  as  coun- 
sel for  Adams,  introduces  Mr.  Stanly  as  a  witness,  and  Mr. 
Shafter  assigns  his  interest,  and  is  introduced  by  his  assignee, 
acting  as  attorney  for  Stanly.  Surely,  such  a  course  cannot  be 
sustained  in  a  Court  of  Equity,  however  innocent  the  intention 
of  the  parties  may  in  fact  have  been. 

The  testimony  of  both  Stanly  and  Shafter  was  inadmissible. 

In  Edwards  on  Beceivers,  it  is  said  that  it  ''will  not  be  well 
for  a  receiver,  even  though  he  may  be  a  professional  man,  to  act 
as  counsel  in  the  business  of  his  trust,  as  he  vnll  not  be  entitled 
to  any  extra  counsel-fees  for  his  work." 

The  learned  author  refers  to  the  case  of  the  Bank  of  Niagara, 

(GTaige,  213,)  which  sustains  the  position  stated.     In  that  case 

the  Chancellor  held,  that  "no  allowance  for  extra  coun- 

[322]    sel-fees  *to  himself,  can  therefore  be  made  to  a  receiver, 

or  other  trustee,  upon  the  settlement  of  his  acounts.'* 

The  principle  settled  in  these  authorities  is  entirely  applica- 
ble to  the  facts  of  this  case.  Shafter  &  Park  being  the  counsel 
of  Adams,  had  no  right  to  subject  themselves  to  tiie  counsel  of 
the  receiver;  and  any  services  they  may  have  performed,  must 
be  held  to  have  been  performed  for  their  own  client,  and  they 
must  look  to  him  alone  for  compensation.  It  would  be  as  safe 
to  permit  a  receiver  to  act  as  his  own  counsel,  and  to  allow  him 
compensation  therefor,  as  to  permit  the  attorney  of  the  plaint- 
iff to  act  for  the  receiver,  and  then  claim  pay  out  of  the  fimd  in 
his  hands.  The  practice,  if  tolerated,  would  lead  inevitably  to 
the  most  melancholy  abuses.  Attorneys  are  officers  of  the 
Court,  and  it  is  its  highest  duty  to  see  that  its  own  officers  con- 
duct themselves  properly;  and  that  this  end  may  be  obtained, 
the  Court  should  inflexibly  discountenance  every  practice  that 
may  tend  to  bring  reproach  upon  the  administration  of  justice. 

The  petitioner  is  only  entitled  to  compensation  for  the  ser- 
vices he  individually  performed,  and  no  more.  And  as  to  what 
those  services  were  worth,  we  must  leave  the  Court  below  to 
determine.  That  court  is  acquainted  with  all  the  facts  and  cir- 
cumstances; and  it  would  require,  in  our  opinion,  a  clear  abuse 
of  that  discretion,  to  justify  any  interference  on  the  part  of  this 
Court. 

Judgment  affirmed. 
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MACOMBER  v.  CHAMBERLAIN. 

kFB^kSu — Stateitekt,  when  to  be  Filed. — Where  a  statement,  to  be  used  on 
appeal,  is  not  filed  within  twenty  days  after  judgment,  it  cannot  be  re- 
^irded,  and  the  case  wiU  be  determined  on  the  judgment-roll  alone. 

Appeal  from  the  County  Court  of  Tuolumne  County. 

John  Oxley,  for  Appellant. 

E,  F,  Hunter  ejid  H.  P.  Barber ^  for  Respondent. 

Tebry,  C.  J.,  delivered  the  opinion  of  the  Court — Bubhett, 
J.,  concurring. 

This  cause  was  tried  before  a  jury,  and  a  judgment  rendered 
in  faTor  of  plaintiff  on  tiie  22d  day  of  October,  1856.  An  ap- 
peal was  taken,  and  a  statement  upon  appeal  filed  by  defendant 
on  the  13th  day  of  NoTember,  1856. 

The  statute  requires  that  statements  on  appeal  shall  be  filed 
within  twenty  days  after  the  entry  of  judgment,  and  provides 
that  "if  a  party  omit  to  make  a  statement  within  the  time 
lim-*ited,  he  shall  be  deemed  to  have  waived  his  right    [323] 
thereto."    (See  Pr.  Act,  Sees.  338,  339.) 

The  statement  in  this  case  was  not  filed  in  time,  and  is  not 
properly  a  part  of  the  record.  In  the  absence  of  a  proper  state- 
ment, or  bill  of  exceptions,  the  case  must  be  decided  on  the 
judgment-roll,  which  being  regular  on  its  face,  the  judgment  is 
affirmed. 


LEIGH  CO.  V,  INDEPENDENT  DITCH  CO. 

Plbaiuno,  Complaint  fob  Divebsion  of  Wateb. — ^A  complaint  alleging  that 
plaintifEs  are  the  o'wners,  and  in  possession  of  certain  mining-claims  on 
a  certain  stream,  and  are  entitled  to  the  natural  flow  of  the  waters  of 
the  stream,  which  had  been  diverted  to  their  injury  by  defendants,  sets 
forth  a  sufficient  cause  of  action. 

Idkh. — ^It  is  not  necessary  that  the  complaint  should  farther- allege  an -ap- 
propriation of  the  water,  or  an  ownership  thereof. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

The  complaint  alleges  that  the  plaintiffs  were  the  (»mers, 
and  in  the  possession  of  certain  mining-claims,  situated  m  Vol- 
cano Cafion,  over  which  the  waters  of  said  cailon  naturally 
flowed,  and  that  they  were  entitled  to  have  the  waters  of.  said 
cafion  flow  as  they  naturally  did,  but  that  defendants  diverted 
them  to  the  injury  of  plaintiffs.  The  defendants  demurred  to 
the  complaint,  upon  tfie  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  in  this,  that  the  complaint 
did  not  state  that  plaintiffs  were  the  owners  of,  or  had  appro- 
priated the  water,  or  had  been  in  possession  of  the  same.  The 
demurrer  was  overruled,  and  defendants  appealed, 
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No  brief  on  file  for  Appellants. 
TuiUe  ejid  Hilly er,  for  Beapondents^ 

Burnett,  J.,  delivered  the  opinion  of  the  Cotirt — Tebby^  0. 
J.,  concurring. 

The  demurrer  was  properly  overruled.  The  allegation  that 
the  plaintiffs  were  the  owners,  and  in  the  possession  of  the 
mining-claims,  was  sufficient,  without  setting  out  any  of  the 
particulars  of  their  title.  And  the  ownership  and  possession 
of  the  claims,  drew  to  them  the  right  to  the  use  of  the  water 
flowing  in  the  natural  channel  of  the  stream.  The  diversion  of 
the  water  was,  therefore,  an  injury  to  the  plaintiffs,  for  which 
they  could  sue.  The  principle  involved  in  this  case  was  ex- 
pressly decided  by  this  Court,  in  the  case  of  CranddU  v. 
[324]  *  Woods,  ante  136.  In  that  case  it  was  said:  One  who 
locates  upon  public  lands  with  the  view  of  appropri- 
ating them  to  his  own  use,  becomes  the  absolute  owner  there- 
of, as  against  every  one  but  the  government,  and  is  entitled 
to  all  the  privileges  and  incidents  which  appertain  to  the  soil, 
subject  to  the  single  exception  of  rights  antecedently  ac- 
quired." 

Judgment-  afi&rmed. 


BOOEBS  V.  CODY  et  al. 

Pbomibsobt  Notb,  Paticent  on  CoNDmoira. — ^Where  the  payment  of  a  prom- 
issory note  is  by  agreement  of  parties  made  conditional  upon  the  pay- 
ment, by  the  payee,  of  a  certain  debt  by  the  payor,  such  payment  is  a 
condition  precedent  to  plaintiff's  right  to  recover  on  the  note,  and  must 
be  averred  in  the  complaint  to  have  been  made. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  Couniy  of  Nevada. 

This  is  an  action  to  recover  a  sum  due  on  two  promissory 
notes;  the  plaintiff  sets  out  the  notes,  and  also  sets  out  an 
agreement  entered  into  with  defendants,  in  which  it  is  stated 
that  the  notes  were  given  in  payment  of  a  certain  saloon;  that 
there  were  debts  against  the  promises  sold,  to  the  amount  of 
fifteen  hundred  dollars,  which  plaintiff  agreed  to  pay  and  dis- 
charge, and  it  was  stipulated  that  the  notes  were  to  be  deposited 
with  a  third  party,  as  security,  for  the  performance  of  plaintiff's 
agreement,  and  upon,  such  performance  he  should  be  entitled  to 
their  possession. 

The  complaint  does  not  allege  payment  by  plaintiff,  of  the 
fifteen  hundred  dollars.  Defendants  demurred  to  the  com- 
plaint. The  demurrer  was  overruled,  and  no  answer  being 
filed,  judgment  was  entered  against  defendants,  from  which 
they  appealed. 


McFarland  dc  JSUe^  for  Appellants, 
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Henry  Meredith^  for  Bespondent. 

Tebbt,  C.  J.,  deliTered  the  opinion  of  the  Court — ^Burnett, 
J.,  concurring. 

The  payment  of  the  indebtedness  of  the  saloon  was  a  condi- 
tion precedent  to  plaintiff's  right  to  recover  on  the  notes,  and 
as  the  complaint  does  not  aver  payment,  the  demurrer  should 
have  been  sustained. 

Judgment  reversed,  and  cause  remanded. 


♦HOWE  V.  SCANNELL.  [325] 

WiTNMS— Vbnix)b  gaottot  Impeach  hib  own  SaIiE. — ^As  a  general  mle,  the 
vendor  of  goods  is  not  a  competent  witness  to  impeach  the  sale  made  by 
himself. 

1  Idem.— Exception  to  Bxtlb. — But  where  evidence  is  introduced  showing  a 
collusion  between  vendor  and  purchaser  to  defraud  the  creditors  of  the 
former,  the  declarationB  of  the  vendor  are  admissible,  and,  a  fortiori, 
his  sworn  statement. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Defendant,  who  was  sheriff  of  San  Francisco,  under  an  execu- 
tion, against  one  Sharp,  seized  on  certain  goods  which  were 
claimed  hj  plaintiff  under  a  purchase  from  Sharp. 

This  action  was  instituted  for  the  recovery  of  the  value  of  the 
goods,  and  the  question  submitted  to  the  jury  was  as  to  the  bona 
fides  of  the  sale  from  Sharp  to  plaintiff. 

Upon  this  issue,  the  jury  found  for  the  defendant,  and  plaint- 
iff appeals. 

On  the  trial,  the  defendant  offered  as  a  witness,  to  prove  the 
fraudulent  intent  of  the  sale,  Sharp,  the  vendor  of  the  plaintiff, 
and  the  admission  of  this  testimony  is  the  only  error  assigned. 

Evidence  had  been-previously  introduced  by  defendant,  show- 
ing a  collusion  between  Sharp  and  plaintiff  A  motion  for  a 
new  trial  was  made  by  plaintiff,  and  overruled  by  the  Coiut 
below. 

McDougaU,  Aldrich  d  Sharpe,  for  Appellant. 

1.  Sharp  had  a  direct  interest  in  the  event  of  the  action,  and 
was,  therefore,  incompetent  as  a  witness. 

He  was  interested  m  subjecting  the  property  to  the  payment 
of  the  attaching-creditor,  and  thereby  discharging  it. 

Hence,  he  was  interested  in  giving  such  testimony  as  would 
tend  to  render  the  bill  of  sale  invalid.  (19  Wend.  293;  16 
Pick.  325;  4  Verm.  493.) 

2.  The  testimony  of  Sharp  having  been  illegal,  the  Court  be- 
low should  have  granted  a  new  trial. 

A  decision  like  this,  however  it  may  be  viewed  in  a  particular 
case,  is  dangerous  in  its  tendencies,  and  must,  if  it  has  general 
application,  work  great  injustice. 


1  Denied,  WaugenheiM  y.  ChildSy  23  Gal.  446. 
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3.  By  the  exclusion  of  this  kind  of  testimony,  the  sound 
policy  of  the  rule  of  law  invoked  is  illustrated  and  vindicated. 

No  purchaser  could  feel  entirely  safe  if  left  thus  at  the  mercy 
of  his  vendor.  Prompted  by  selfishness  and  interest,  he  may  at 
any  time  point  out  property  that  he  has  sold  in  good  faith,  as 
prey  to  his  creditors,  and  when  seized  by  them  defeat  the  claim 
of  the  purchaser  to  it;  and  this,  after  he  had  availed  himself  of 
a  portion,  if  not  all  of  the  anticipated  benefits  of  the  sale. 

4.  Sharp's   interest    in    the  event  of    the  action,  was  not 

balanced. 
[326]        *If  the  attachment  on  the  property  was  sustained,  it 
could  not  be  considered  as  having  been  taken  from  ap- 
pellant by  a  superior  title  to  that  of  Sharp. 

He  would  not  have  been  liable  to  appellant  on  his  warranty  of 
title. 

If  Sharp's  testimony  was  true,  no  action  of  any  description 
could  arise  between  appellant  and  Sharp. 

If  true,  the  transaction  was  one  with  which  the  law  would 
not  intermeddle.     "  Ex  turpi  contractu,  non  oritur  actio." 

Edward  &  Ooold,  for  Bespondent. 

The  sole  question  presented  is,  as  to  the  admissibility  of  the 

-^testimony  of  Sharp.     The  judge  admitted  his  evidence,  upon 

the  ground  that  he  combined  with  plaintiiF  to  cheat  creditors. 

It  is  the  duty  of  the  Judge  to  pass  upon  the  facts,  which  de- 
termine the  admissibility  of  testimony.  (Bartiett  v.  Smith,  11 
Meeson  &  Welsby,  483.) 

The  facts  having  established  a  confederacy  between  the  grantor 
and  the  grantee,  the  statements  of  the  grantor  are  evidence. 

'*  In  an  action  against  two,  for  combining  to  effect  a  fraud,  if 
there  is  any  evidence  of  a  combination^  the  admissions  of  one  of 
them,  made  in  the  absence  of  the  other,  are  proper  to  be  left  to 
the  jury."  (OMham  v.  Bently,  6  B.  Mon.  428;  StobaU  v.  Farmers' 
&  if.  Bk.  8  S.  &  M.  305.) 

The  declaration  of  tiie  grantor,  showing  a  fraudulent  design  in 
making  the  grant,  are  not  admissible,  unless  fraud  be  first  shown 
in  the  grantee,  or  a  trust.     (Bicliart  v.  Caslator,  5  Binney,  109.) 

Even  in  criminal  cases,  the  declarations  of  a  conspirator  are 
admissible  against  an  accused,  and  of  course,  and  a /or^tori,  in 
a.i&ivil  case,  Uiey  should  be  received. 

**  A  foundation  must  be  first  laid,  by  proof  suflScient,  in  the 
opinion  of  the  Judge,  to  establish,  prima  facie,  the  fact  of  a 
conspiracy  between  the  parties,  or  proper  to  be  laid  before  the 
jury,  as  tending  to  establish  such  fact. 

''The  connections  of  the  individuals  in  the  unlawful  enter- 
prize  being  first  shown,  every  act  and  declaration  of  each  mem- 
ber of  the  confederacy,  in  pursuance  of  the  original  concerted 
plan,  and  with  reference  to  the  common  object,  is,  in  contem- 
plation of  law,  the  act  and  declaration  of  them  all,  and  is, 
therefore,  original  evidence  against  each  of  them."  (1  Greenleaf , 
Sec.  Ill,  p.  187.) 
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"Declarations  of  the  defendant  in  execution,  showing  a 
fraudulent  intent  on  his  part,  are  not  admissible  evidence 
against  the  claimant,  unless  he,  or  some  one  through  whom  he 
claims,  was  connected  with  the  fraud."  {Neiocombe  v.  LeabiU,  22 
Ala.  631;  Glory  v.  The  State,  8  Guy,  [13  Ark.]  236.) 

"  If  three  combine  and  conspire  to  defraud  another,  as  a  com- 
mon object,  the  declarations  and  actions  of  ,one  are  evi- 
dence *against  all."    (Aldrich  v.  Warren,  4  Ship.  465;    [327] 
Crary  v.  Sprague,  12  Wend.  44;  Borland  v.  Mayo,  8  Ala. 
N.  S.  112,  113.) 

We  proved  the  absence  of  any  change  of  possession;  we  proved 
the  declaration  of  Howe,  that  he  did  not  buy  bona  fide.  We 
therefore  stamped  upon  him  the  character  of  a  conspirator. 

And,  having  done  this,  we  offered  in  evidence  the  statements 
of  Sharp,  and,  be  it  remembered,  not  by  hearsay,  but  by  him- 
self, on  oath,  and  enabling  the  other  conspirators  to  cross- 
examine  him. 

Terbt,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — ^Bubnett,  J.,  concurring. 

As  a  general  rule,  the  vendor  of  goods  is  not  a  competent 
witness,  to  impeach  the  validity  of  a  sale  made  by  himselfT 

But  when  evidence  is  introduced,  showing  a  collusion  between 
vendor  and  purchaser,  to  defraud  the  creditors  of  the  former, 
the  declarations  of  the  vendor  are  admissible,  and  a  fortiori,  his 
sworn  statement.    {Borland  v.  Mayo,  8  Ala.  N.  S.  112,  113.) 

We  think  the  testimony  was  competent,  under  the  state  of 
facts  proven,  though  we  are  not  able  to  see  the  necessity  for  its 
introduction,  as  the  fraudulent  character  of  the  sale  had  been 
clearly  established,  both  by  the  circumstances  attending  the 
sale,  and  the  absence  of  an  actual  and  continued  change  of 
possession,  as  well  as  by  the  admission  of  the  plaintiff,  that  ihe 
transfer  had  been  made  to  avoid  the  payment  of  debts  due  by  his 
vendor. 

Judgment  afiSrmed. 


THE  BEAR  RIVER  AND  AUBURN  WATER  AND  MININQ 
CO.  V.  THE  NEW  YORK  MINING  CO. 

1  Wateb  Rights— Fibst  Appbopbiatob. — The  first  appropriator  of  water  for 

mining  |)nrposes,  is  entitled  to  have  the  water  flow,  without  material 

interruption,  in  its  natural  channel. 
>  Idem. — He  is  entitled  to  the  water  so  undiminished  in  quantity,  as  to  leaye 

sufficient  to  fill  his  canal  or  ditch,  as  it  existed  at  the  time  of  subsequent 

appropriations  of  the  stream  above  him. 
Idbm.— Detebiobation  of  Wateb.— But  as  to  the  detetioration  in  the  quality 

of  the  water,  by  reason  of  being  used  for  mining  purposes,  before  it 

1.  Approved,  HiU  v.  King,  post  339;  Mokelumne  Hill  Co.  v.  Woodbury,  10  Cal.  187. 
Principles,  restricted.  Pilot  Rock  Creek  Canal  Co.  v.  Chapman,  11  Gal.  162.  Gommonted 
on,  Phamix  Water  Co.  v.  Fletcher,  33  Oal.  488;  A^uon  v.  Peterton,  I  Mont.  568; 
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reaches  the  ditch  of  the  prior  locator,  it  must  be  deemed  damnum  cbsque 
injuria. 
Idem— Any  other  rule  would  involve  an  absolute  prohibition  of  the  use  of 
all  the  water  of  a  stream  above  any  ditch  supplied  by  it,  in  order  to  pre- 
serve the  quality  of  a  small  portion  taken  therefrom. 

Appeal  from  the  DiBtrict  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

The  parties  to  this  action,  are  incorporated  companies  for 
mining  and  other  purposes.     Each  company  is  the  owner  of  a 

dam  and  ditch,  by  means  of  which,  the  waters  of  Bear 
[B28]    Biver  are   ^diverted  from  the  natural  channel  of  the 

stream,  and  sold  and  used  for  mining  purposes,  and 
by  defendants  for  the  additional  purpose  of  propelling  a  saw- 
null.  The  plaintiffs  were  the  prior  appropriators  of  the  waters 
of  the  stream,  at  the  point  where  their  dam,  at  the  head  of  their 
ditch,  is  located.  The  defendants'  dam  and  ditch  were  con- 
structed subsequently  to  those  of  plaintiffs.  The  ditch  of 
plaintiffs  is  some  forty-eight  miles  in  length,  and  that  of  defend- 
ants about  twenty  miles.  The  waters  of  the  stream,  diverted  by 
the  dam  and  ditch  of  defendants,  after  being  used  for  mining 
and  milling  purposes,  are  returned  again  into  Bear  Biver,  about 
seven  miles  above  the  head  of  plaintiff's  ditch,  except  such  por- 
tion as  is  consumed  by  absorption  and  evaporation.  The  jury 
found,  specifically,  that  plaintiffs,  by  the  act  of  defendants,  had 
lost  twenty  inches  of  water  per  day,  for  ninety  days,  during  the 
year  1855,  and  that  the  value  was  one  dollar  per  inch  per  day. 
That  defendants  did  detain  the  water,  and  cause  the  same  to 
flow  irregularly,  and  that  plaintiffs  were  damaged  by  this  cause 
seven  hundred  and  fifty  dollars;  that  defendants  did  adulterate 
the  water,  and  plaintiffs  sustained  damage  from  this  cause  to 
the  amount  of  three  thousand  dollars;  that  defendants  did  not 
materially  waste  and  destroy  the  water,  but  used  it  in  a  reason- 
ble  manner,  and  with  the  least  injury  to  the  plaintiffs  consequent 
upon  its  use,  and  it  could  not  have  been  used  in  any  other  rea- 
sonable manner — and  that  defendants  are  entitled  to  the  surplus 
water  of  Bear  Biver,  to  the  capacity  of  their  ditch.  Upon  the 
facts  as  partly  admitted  by  the  parties,  and  partly  found  by  the 
special  verdict  of  the  jury,  the  plaintiffe  moved  the  Court  for 
judgment.  This  motion  was  overruled  by  the  Court,  and  judg- 
ment given  for  the  defendants,  from  which  judgment  the  plaint- 
iffs appealed.  The  suit  was  commenced  in  November,  1855, 
and  judgment  rendered  in  September,  1856. 

Crocker  &  Bobinson,  for  Appellants. 

The  prior  appropriators  of  the  waters  of  a  stream  in  the  min- 
eral districts  of  this  State,  acquire  thereby  the  right-to  the  use 
of  the  water.  {Inmn  v.  Phillips,  5  Cal,  140;  Tartar  v.  Sprirm 
Creek  Co,,  Id.  395;  EIUy,  i^ewwian,  January  Term,  1856;  Cotv- 
ger  v.  Weaver,  October  Term,  1856.) 

Such  prior  appropriator  acquires  a  positive  right  to  hold  and 
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enjoy  the  same  as  property;  a  Tested  right,  which  cannot  be 
taken  away.     (Conger  v  Weaver,  6  Gal.  548.) 

A  sul^sequent  locator  upon  a  stream,  whose  waters  have  thus 
been  taken  by  a  prior  appropriator,  ''  has  no  right  to  complain, 
no  right  to  interfere  with  the  prior  occupation  of  his  neighbor, 
and  must  abide  the  disadvant^e  of  hia  own  setJection."  (Irwin 
V.  PhiUips,  5  Cal.  140.) 

The  party  building  a  dam  on  a  stream,  appropriates  all  the 
waters  above  the  dam.   (Kelly  d  Co.v.  Natoma  Co,  6  Cal.) 

♦But  the   case  of  ffUl  v.  King,  recently  decided,  deter-   [329] 
mines  .fully  the  very  points  involved  in  tiiis  case,  and  ap- 
plies the  principles  already  established,  to  the  class  of  cases  -of 
which  this  is  one. 

We  therefore  contend  that  the  plaintiffs,  by  their  prior  appro- 
priation, acquired  a  positive  vested  right,  to  hold,  enjoy,  and 
use  the  waters  of  Bear  River,  without  any  material  diminution 
in  quantihr,  deterioration  in  quality,  and  unaffected  in  its  regu- 
larity of  now,  and  this,  whether  by  a  person  located  on  the 
stream  below  or  above. 

1.  As  to  the  right  of  action  for  diminution  of  quantity: 
Every  man  has  a  right  to  have  the  advantage  of  a  flow  of 

water  in  his  own  land,  without  diminution  in  quantity  or  qual- 
ity. (3  Rawle,  365;  2  Cow.  584;  Angell  W.  C.  Sec.  95,  96,  and 
note;  2  Eden  Injunctions,  232,  and  note  2;  3  Kent's  Com.  537.) 
Angell,  after  examining  the  authorities,  sums  up  by  declaring 
that  an  action  vnll  lie  for  an  essential  diminution  of  the  water. 
(Angell.  W.  C.  Sec.  129;  2  Eden  on  Inj.  232,  1  note.) 

2.  The  right  of  action  for  deterioration  in  quality:  Every 
person  has  a  right  to  have  the  advantage  of  a  flow  of  water  in 
Ids  own  land,  vrithout  alteration  in  quality.  (3  Bawle.  256;  An- 
gell W.  C.  Sees.  95,  96,  and  note;  2  Eden  Inj.  232,  note  2;  3 
Kent's  Com.  537.) 

Defendant  threw  a  dead  hog  into  a  spring  on  his  own  land, 
and  so  corrupted  the  water  which  plaintiffs  had  used  for  over 
twenty  years — ^held  liable  for  damages.    (7  Mon.  325.) 

A  proprietor  above  cannot  use  the  water  so  as  to  corrupt  or 
impair  its  quality  to  the  injury  of  others,  as  in  permitting  saw- 
dust to  fall  into  it.  (Lewis  v.  Stem,  16  Ala.  218,  219;  or  in  erect- 
ing a  tan-yard,  3  Rawle,  256;  or,  in  working  a  mine,  11  Adolph 
&  EU.  571;  Angell  W.  C.  sec.  136.) 

No  proprietor  has  a  right  to  use  water  to  the  prejudice  of  an- 
other. The  true  test  of  the  principle  and  extent  of  the  use  of 
water  is,  whether  it  is  to  the  injury  of  the  other  proprietors  or 
not.     (2  Eden.  Inj.  232,  1  note;  6  Port  472;  4  Mas.  400,  401.) 

3.  The  right  of  action  for  irregularity  of  flow: 

"Wliere  the  party  above  detains  the  water  an  unreasonable 
time,  and  makes  it  flow  irregularly,  an  action  lies.  (Angell  W. 
C.  Sec.  115;  9  Cow.  540;  3  Kent  Com.  540;  17  Johns.  306.) 

E,  D,  Baker  and  Jo,  O,  Baldwin,  for  Respondent. 
We. contend: 
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1.  That  in  adjusting  these  water-rights,  we  may  follow,  indeed, 
the  rules  of  the  common  law;  but  that  we  cannot  follow  literally 
the  application,  which,  under  different  circumstances,  has  been 
made  of  those  rules. 

We  take  from  the  common  law  the  spirit  and  reason  which 
fashioned  the  rule;  but  we  cannot  apply  the  rule  with  ezact  and 

unbending  vigor. 

[330]       ♦The  reason  why  a  riparian  owner  is  entitled  to  the 

flow  of  the  water  undiminished,  is,  because  the  water  is 

a  part  of  the  inheritance;  it  is  a  part  of  the  land;  and  he  is  as 

much  entitled  to  the  use  of  the  water  as  to  the  use  of  the  land. 

But  the  plaintiff,  while  he  invokes,  ignores  this  very  principle; 
for  he  claims  to  take  all  the  water  above  and  below  him;  to  sell 
it  as  merchandise  and  divert  it  from  its  accustomed  channels, 
and  from  the  lands  of  the  proprietors  below  him,  or,  which  is 
the  same  thing,  those  who  represent  that  proprietor. 

The  truth  is,  the  plaintiff  does  not,  and  cannot  claim  under 
this  common  law  ri^t  of  riparian  owner  at  all.  What  he  claims 
is,  not  that  he  is  owner  or  quasi  owner  of  the  soil,  and  there- 
fore, entitled  to  the  flow  of  the  water;  but  that  he  has  made  a 
ditch,  by  which  he  has  taken  to  himself  all  the  water  he  could 
catch.  He  claims  an  ownership  of  the  water  as  a  distinct  prop- 
erty from  the  ownership  of  the  land;  the  land  becoming,  at 
most,  an  adjunct  of  the  water.  Now,  he  invades  the  veiy  prin- 
ciple he  invokes  for  his  protection,  for  he  asserta  dominion 
over  our  water,  to  which  we  have,  at  least,  equal  right.  He 
claims  it  all  by  no  better  title  than  that  he  was  the  first  to  ap- 
propriate it,  and  this  against  the  rights  of  the  supra  proprietory 
and  those  who  go  in  under  him.  He  not  only  claims  the  water 
in  his  ditch,  but  the  water  in  the  stream  which  supplies  his 
ditch.  He  claims  a  monopoly  of  all  the  water  which  he  has 
sought  to  appropriate;  and  he  must  do  this  upon  a  principle  so 
broad  as  to  m^e  a  riparian  right  for  as  many  miles  as  he 
chooses,  and  for  all  time,  to  the  entire  destruction  of  every 
other  right,  and  to  the  impoverishment  and  ruin  of  all  the  coun- 
try above  him. 

2.  If  we  concede  that  the  riparian  right  prevails,  as  at  com- 
mon law,  still  the  plaintiff  is  not  entitled  to  recover,  under  the 
modification  of  the  common  law,  which  the  necessities  of  the 
case  require.  The  rule  of  the  common  law,  as  to  water,  was  not 
a  rule  of  monopoly  in  its  use,  in  favor  of  any  proprietor,  but  a 
rule  of  equality  as  to  all.  No  one  was  so  to  use  as  to  materially 
diminish  or  deteriorate^  but  all  were  to  use  for  their  reasonable 
and  necessaiy  purposes.  All  might  use  a  small  stream  for  do- 
mestic purposes;  but  sio  uiere  tuo,  etc.,  applied.  Now,  the  rea- 
sonableness of  the  use  might  be  dependent  on  the  circumstances. 
If  a  man  had  plenty  of  springs  on  his  land  he  could  not,  prob- 
ably, if  he  kept  a  large  washing  establishment,  use  the  water  of 
a  running  stream  so  as  to  diminish  the  quantity  necessary  for 
the  neighbors  below.  But  if  the  water  was  of  such  quality  as 
not  to  be  fit  for  any  but  one  purpose,  which  was  irrigation,  I 
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take  it  that  the  use  for  this  purpose  being  a  common  and  neces- 
sary use  to  all,  might  be  had,  with  reasonable  limitations,  by 
all;  no  man  having  a  monopoly,  and  no  man  being  shut  out 
from  his  share.  The  rule  in  that  case  would  be  to  allow  the 
man  above  to  lead  off  the  water  for  irrigation  and  to 
^return  it  again,  diminished  only  by  the  necessaiy  use;  [331] 
or  to  use  such  of  it  as  might  be  necessaiy,  at  such 
times,  to  allow  a  similar  use  by  others.  To  hold  otherwise 
would  be  to  deny  any  use  of  the  water  at  all  in  the  given  cate- 
gory. 

Apply  this:  Here  the  water  is  only  valuable  for  mining  pur- 
poses; it  is  a  part  of  the  land  above,  and  as  necessary  to  the 
land  above  as  to  that  below.  There  is  the  same  paramount  pro- 
prietor above  and  below.  He  has  never  relinquished  his  title; 
the  tenants  on  the  land  are  only  tenants  at  sufferance;  each 
claiming  by  the  same  tenure  and  to  hold  the  property  by  leave 
or  license.  The  water  is  useful  to  two  districts  of  country. 
The  ditch  being  a  tangible  thing  in  possession,  and  connected 
with  the  freehold,  of  course  the  ditch  and  the  contents  of  it 
would  be  protected  from  any  sort  of  invasion.  But  how  would 
it  be  with  the  water  above  the  head  of  the  ditch?  Would  not 
the  proprietor — the  government — have  a  right  to  use  that  water 
if  he  chose,  for  forts,  gardens,  shops,  anything? 

Or,  if  the  government  chose  to  work  its  mines  could  it  not 
use  its  own  water  on  its  own  land  ?  And  if  so,  does  not  the 
man  who  enters  under  the  government,  by  its  leave,  have  the 
same  right,  as  against  another  appropriating  only  through  the 
same  license?  What  is  the  difference?  The  government,  though 
it  has  given  this  tacit  license  to  go  on  the  public  lands,  yet  has 
given  no  license  to  destroy  any  part  of  the  inheritance:  it  has 
given  no  license  to  take  from  the  land  the  water  belonging  to  it; 
and  could  unquestionably  enjoin  or  recover  for  the  trespass. 

The  consequences  of  an  opposite  doctrine  are  most  ruinous. 
It  holds  the  right  of  an  unlimited  appropriation  of  water  of  a 
whole  river,  watering  a  large  district  of  country;  and  the  con- 
sequences of  the  doctrine  would  be,  that  large  portions  of  the 
State  would  be  denied  the  use  of  an  element  indispensable  to 
the  prosperity  of  the  country.  It  would  not  promote  the  gen- 
eral benefit  of  the  country;  for  the  diversion  of  water  to,  and 
its  exclusive  appropriation  at,  a  particular  point,  would  of  neces- 
sity, by  limiting  the  area  of  the  use,  restrict  the  benefits  to  a 
smaller  number  of  men,  and  a  smaller  district  of  country.  It 
deprives  a  whole  region  of  country  of  water,  naturally  tributary 
to  that  country,  in  favor  of  a  particular  locality,  without  any 
showing  or  presumption  that  this  locality  is  either  of  greater  im- 
portance, or  would  be  better  productive  of  the  general  interest, 
than  the  allowing  the  use  of  the  water  in  its  natural  and  accus- 
tomed channels,  or  to  the  country  of  which  it  is  naturally  tribu- 
utary. 

It  contravenes  all  principle;  for  neither  by  common  law,  nor 
upon  reason,  can  it  be  contended  that  one  tenant  on  a  common 
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estate  can  claim  ail  the  water,  as  agamst  his  co-tenant  or  the 
landlord. 

It  is  grossly  inconsistent,  for  it  asks  the  Court  a  right  of 
[332]    ^exclusive  appropriation,  and  to  be  protected  against  in- 
terruption of  the  flow  of  water,  when  it  takes  up  and 
seizes  it  and  all,  and  interrupts  the  use  above  and  below  it. 

The  true  principle  is,  as  we  contend,  that  it  is  a  thing  of  com- 
promise, and  that  the  truth  lies  in  the  middle,  between  both  ex- 
tremes; a  use  above  as  well  as  below  the  ditch — ^and  a  use  (as 
put  to  the  jury)  graduated  by  the  circumstances  of  the  case— allow- 
ing all  the  use,  and  none  to  be  excluded;  and  if  that  use  is  nec- 
essary of  eoTne  injury  to  the  other,  that  minor  injury  is  to  be 
tolerated  for  the  sake  of  justice,  so  that  one  man's  right  shall 
not  be  taken  away  in  favor  of  another  man's  convenience. 

BuKNETT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Terbt,  J.,  concurring. 

It  may  be  said,  with  truth,  that  the  judiciary  of  this  State 
has  had  thrown  upon  it  responsibilities  not  incurred  by  the 
Courts  of  any  other  State  in  the  Union.  In  addition  to  those 
perplexing  cases  that  must  arise,  in  the  nature  of  things,  and 
especially  in  putting  into  practical  operation,  a  new  constitution 
and  a  new  code  of  statutes,  we  have  had  a  large  class  of  cases, 
imknown  in  the  jurisprudence  of  our  sister  States.  The  mining 
interest  of  the  State  has  grown  up  under  the  force  of  new  and 
extraordinary  circumstances,  and  in  the  absence  of  any  specific 
and  certain  legislation  to  guide  us.  Left  without  any  direct 
precedent,  as  well  as  without  specific  legislation,  we  have  been 
compelled  to  apply  to  this  anomalous  state  of  things  the  analo- 
gies of  the  common  law,  and  the  more  expanded  principles  of 
equitable  justice.  There  being  no  known  system  existing  at  the 
beginning,  parties  were  left  without  any  certain  guide,  and  for 
that  reason,  have  placed  themselves  in  such  conflicting  positions 
that  it  is  impossible  to  render  any  decision  that  will  not  produce 
great  injury,  not  only  to  the  parties  immediately  connected  with 
the  suit,  but  to  large  bodies  of  men,  who,  though  no  formal 
parties  to  the  record,  must  be  deeply  affected  by  the  decision. 
No  class  of  cases  can  arise  more  difficult  of  a  just  solution,  or 
more  distressing  in' practical  result.  And  the  present  is  one  of 
the  most  diflicult  of  that  most  perplexing  class  of  cases. 

The  business  of  gold-mining  was  not  only  new  to  our  people; 
and  the  cases  arising  from  it,  new  to  our  CourtEf,  and  without 
judicial  or  legislative  precedent,  either  in  our  own  coimtiy  or  in 
from  which  we  have  borrowed  our  jurisprudence;  but  there  that 
are  intrinsic  difficulties  in  the  subject  itself,  that  it  is  almost  im- 
possible to  settle  satisfactorily,  even  by  the  application  to  them 
of  the  abstract  principles  of  justice.  Yet  we  are  compelled  to  de- 
cide these  cases,  because  they  must  be  settled  in  some 
[333]  way,  *whether  we  can  say  after  it  is  done,  that  we  have 
.    given  a  just  decision,  or  not. 

The  use  of  water  for  domestic  purposes,  and  for  the  watering 
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of  stock,  are  preferred  uses,  because  essential  to  sustain  life. 
Other  uses  must  be  subordinate  to  these.  In  such  cases,  the 
element  is  entirely  consumed.  Next  to  these  may  properly  be 
placed  the  use  of  water  for  irrigation  in  dry  and  arid  coun- 
tries. In  such  cases,  the  element  is  almost  entirely  consumed. 
Under  a  proper  system  of  irrigation,  only  so  much  water  is  taken 
from  the  stream  as  may  be  needed,  and  the  whole  is  absorbed  or 
evaporated.  Entire  absorption  is  the  contemplated  result  of 
irrigation.  When  properly  used,  as  a  motive  power  for  propel^ 
ling  machinery,  the  element  is  not  injured,  because  the  slight 
evaporation  occasioned  by  the  use  is  unavoidable,  and  is  not  es- 
teemed by  the  law  a  substantial  injury.  Any  number  of  ripa* 
rian  proprietors,  can  use  the  water  as  a  motive  power,  in  succes- 
sion, without  substantial  injury  to  any  other,  for  the  element  is 
just  as  good  for  the  purposes  of  the  last,  as  for  those  of  the 
first  proprietor. 

Considering  the  different  uses  to  which  water  is  applied,  in 
countries  governed  by  the  common  law,  it  is  not  so  difficult  to 
understand  the  principles  that  regulate  the  relative  rights  of 
the  different  ripatian  proprietors.  As  to  the  preferred  uses, 
each  -proprietor  had  the  right  to  consume  what  was  necessary, 
and  after  doing  this,  he  was  bound  to  let  the  remaining  portion 
flow,  without  material  interruption  or  deterioration,  in  the  nat- 
ural channel  of  the  stream,  to  others  below  him.  If  the  vol- 
ume of  water  was  not  suf&cient  for  all,  then  those  highest  up 
the  stream  were  supplied  in  preference  to  those  below.  So  far 
as  the  preferred  uses  were  concerned,  no  one  was  allowed  to 
deteriorate  the  quality  of  the  water.  And  for  the  purposes  of  a 
motive  power,  there  was  no  use  of  the  element  that  could  im- 
pair its  quality. 

But  in  our  mineral  region  we  have  a  novel  use  of  water,  that 
cannot  be  classed  with  the  preferred  uses;  but  still  a  use  that 
deteriorates  the  quality  of  the  element  itself,  when  wanted  a 
second  time  for  the  same  purposes.  In  cases  heretofore  known, 
either  the  element  was  entirely  consumed,  or  else  its  use  did 
not  impair  its  quality,  when  wanted  again  for  the  same  purpose. 
And  this  fact  constitutes  the  great  £f&culty  in  this,  and  other 
like  cases.  If  the  use  of  water  for  mining  purposes  did  not 
deteriorate  the  quality  of  the  element  itself,  then  the  only  in- 
jury that  could  be  complained  of,  would  be  tiie  diminution  in 
the  quantity,  and  the  interruption  in  the  flow.  It  is  this  novel 
use  of  water,  and  its  effects  upon  the  fluid  itself,  that  consti- 
tute the  main  dif&culty  in  this  case. 

In  repeated  decisions  of  this  Court,  it  has  been  uniformly 
held,  that  the  miners  were  in  the  possession  of  the  min- 
eral lands  un-*der  a  license  from  both  the  State  and  Fed-  [334] 
eral  Governments.  This  being  conceded,  the  superior 
proprietor  must  have  had  some  leading  object  in  view,  when 
granting  this  license;  and  that  object  must  have  been  the  work- 
ing of  tiiese  mineral  lands  to  the  best  advantage.  The  inten- 
tion was  to  distribute  the  bounty  of  the  government  among  the 
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greatest  number  of  persons,  so  as  most  rapidly  to  develop  the 
hidden  resources  of  this  region;  while  at  the  same  time,  the 
prior  substantial  rights  of  individuals  should  be  preserved.  In 
the  working  of  these  mines,  water  is  an  essential  element;  there- 
fore that  system  which  will  make  the  most  of  its  use,  without 
violating  the  rights  of  individuals,  will  be  most  in  harmony 
with  the  end  contemplated  by  the  superior  proprietor. 

Keeping  this  position  in  view,  we  will  proceed  to  examine  the 
questions  arising  in  this  case.  It  has  been  held  by  this  Court, 
that  the  owners  of  a  water-ditch  were  entitled  to  the  exclusive 
use  of  the  waters  of  the  stream,  as  against  all  subsequent  loca- 
tors on  the  stream  below  the  ditch.  Inf  the  late  case  of  EUl  v. 
King  and  others,  it  was  held,  that  the  ditch  proprietor  was  equally 
entitled  to  the  exclusive  use  of  the  water,  pure  and  undimin- 
ished, as  well  against  the  subsequent  locator  above,  as  below, 
the  ditch;  and  that  the  two  cases  were  not  distinguishable  in 
any  essential  particular.  In  that  case,  a  petition  for  a  rehear- 
ing was  filed,  and  has  not  yet  been  disposed  of.  The  question 
is  still,  therefore,  an  open  one. 

It  would  certainly  seem,  at  first  view,  that*there  could  be  no 
distinction  in  the  two  cases.  But  is  this  true  ?  When  a  party 
constructs  a  ditch,  and  diverts  the  waters  of  a  stream  before  the 
rights  of  others  have  attached  below,  he  only  takes  it  from  one 
unoccupied  mining  locality  to  another.  In  such  case,  there  can, 
as  a  general  rule,  be  no  substantial  injury  done  to  the  mining 
interest  of  the  State,  or  to  the  rights  of  individuals.  The  water 
is  taken  to  a  locality  where  it  is  used;  and  after  being  so  used, 
it  finds  its  way  to  other  mining  localities,  where  it  is  again  used. 
The  effect  of  the  diversion  is  not  to  diminish  the  number  of 
times  the  water  may  be  used.  In  the  majority  of  cases,  it  is 
used  as  often,  and  upon  the  whole,  as  profitably,  as  if  it  had 
never  been  diverted,  but  had  continued  to  flow  down  its  natural 
channels.  The  general  usefulness  of  the  element  is  not  im- 
paired by  the  diversion.  It  may  be  very  safely  assumed,  that 
as  much  good,  if  not  more,  is  accomplished  by  the  diversion,  as 
could  have  been  attained,  had  such  diversion  never  occurred. 
In  fact,  we  must,  in  reason,  presume  that  the  water  is  taken  to 
richer  mining  localities,  where  it  is  more  needed,  and,  therefore, 
the  diversion  of  the  stream  promotes  this  leading  interest  of  the 
State.  It  was  upon  the  principle,  that  the  leading  interest 
of  the  superior  proprietor  was  attained  by  these  diversions, 
that  the  decisions  of  this  Court  sustaining  them,  were  pre- 
dicted. 
[335] ,  *But  for  the  sake  of  the  argument,  we  will  take  the 
position  to  be  true,  that  the  owner  of  a  ditch  at  any  point 
upon  a  stream  in  the  mineral  region,  has  the  exclusive  rigl\t, 
as  against  all  subsequent  locators  above  his  ditch,  to  the 
use  of  the  water,  undiminished  in  quantity,  unadulterated  in 
quality,  and  uninterrupted  in  flow.  We  will,  then,  endeavor 
to  see  how  such  a  theory  will  operate  in  practice.  And 
before  we  do  this,  we  must  concede,  that  as  a  general  rule, 
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the  effect  of  a  particular  construction  of  a  statute,  or  the  appli- 
cation of  a  certain  principle,  cannot  be  used  against  it,  except  in 
cases  of  reasonable  doubt.  If  the  meaning  of  the  statute  be 
clear,  or  the  application  of  the  principle  well  settled.  Courts  are 
not  disposed  to  consider  the  consequences,  ^he  legislative 
power  is  responsible  for  them  in  such  cases,  and  relief  must  be 
sought  there.  But  in  these  mining  cases,  we  are  virtuallj  pro- 
jecting a  new  system,  and  if  ever  the  practical  eflfects  of  a  theory 
could  be  justly  considered  in  any  case,  it  is  apprehended  it  could 
be  legitimately  done  in  this. 

It  is  stated  by  a  very  intelligent  witness  in  this  case,  that 
*'  as  rapid  a  stream  as  Bear  Eiver  would  carry  sediment  a  long 
way; "  and  it  may  be  correctly  said,  that  about  the  same  rapidity 
of  current  is  found  in  all  the  mountain  streams. 

If,  then,  we  lay  down  the  doctrine  as  true,  that  the  ditch- 
owner  is  entitled  to  the  water  in  as  pure  a  state  as  it  was 
at  the  time  he  constructed  his  ditch,  the  result  must  be  that 
those  locating  above  him  can  never  use  the  water  at  all,  even  in 
cases  where  the  upper  end  of  the  ditch  taps  the  stream  near 
the  point  where  it  leaves  the  mineral  region.  ¥ot  as  the  streams 
are  rapid,  the  sediment  must,  in  greater  or  less  quantities,  come 
down  to  his  ditch.  The  inevitable  practical  result  must  be,  that 
the  water  cannot  be  used  so  often,  and  the  general  usefulness  of 
this  element  for  mining  purposes  must  be  greatly  impaired,  and 
the  leading  intention  of  the  superior  proprietor  be  thus  far  de- 
feated. 

It  would  seem,  therefore,  that  there  is  a  greater  difference  be- 
tween the  two  cases  than  would  at  first  appear.  But  this  differ- 
ence is  greater  still,  when  we  come  to  consider  other  cases  that 
must  arise.  Suppose  the  ditch  only  takes  from  the  stream  a  por- 
tion of  the  volume,  say,  for  example,  one  tenth,  the  remaining 
portions  are  left  to  flow  down  the  natural  channel,  and  may  or 
may  not  be  used  as  they  may  or  may  not  be  needed  below.  But 
in  such  a  case,  what  are  those  who  afterwards  locate  above,  on 
the  same  stream,  to  do?  If  they  use  any  portion  of  the  water, 
it  becomes  charged  with  sediment  that  must  mingle  the  whole 
volume  of  the  stream,  and  the  water,  thus  deteriorated,  must 
flow  to  the  ditch.  And  if  the  principle  is  sustained  that  the 
water  must  flow  pure  to  the  ditch,  then  the  nine  tenths  cannot  be 
used  above  the  ditch  for  mining  purposes;  and  because 
the  ditch-owner  has  taken  away  a  por-*tion  only  of  the  [336] 
stream,  must  the  use  of  the  other  nine  tenths  be  lost  to 
all? 

After  the  most  careful  and  anxious  consideration  of  this  most 
difficult  subject,  the  following  conclusions  occur  to  me  as  the 
nearest  practicable  approach  to  a  fair  and  equitable  adjustment 
of  this  matter: 

1.  The  ditch-owner  is  entitied  to  have  the  water  flow,  without 
material  interruption,  in  its  natural  channel.  This  right  would 
seem  to  be  compatible  in  general  with  the  fair  use  of  the  water 
above. 
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2.  He  is  entitled  to  the  water,  so  undiminished  in  quantity,  as 
to  leave  sufficient  to  fill  his  ditch  as  it  existed  at  the  time  the 
locations  were  made  above.  This  right  is  essential  to  the  pro- 
tection of  the  ditch-owner.  If  we  lay  down  the  rule  that  the 
Subsequent  locators  above  may  so  use  the  water  as  to  diminish 
the  quantity,  it  would  be  difficult  to  set  any  practical  limits  to 
such  diminution,  and  the  ditch-property  might  be  rendered  en- 
tirely worthless.  As  the  water  cannot  be  absorbed  or  evapora- 
ted but  once,  the  ditch-owner  should  be  entitled  to  its  exclusive 
use  in  such  a  case. 

3.  And  as  to  the  deterioration  in  quality,  the  injury  should  be 
considered  as  an  injury  without  consequent  damage. 

For  these  reasons,  I  think  the  judgment  of  the  Court  below 
should  be  reversed,  and  the<$ause  remanded  for  further  proceed- 
ings. 


HILL  V.  ETNG  et  al. 

^l^ATKB  BiOHTS^FiBST  AppBOFBiATOB. — The  right  of  the  first  appropriator 
of  water  is  equally  protected  from  damage  occasioned  by  subsequent  lo- 
cators above  him,  as  well  as  below. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial.Dis- 
trict,  County  of  Placer. 

The  plaintiflfe  in  this  case  were  the  owners  of  two  water-ditches, 
leading  the  waters  of  Indian  Cailon  to  various  mining  localities, 
that  were  constructed  in  1852.  In  1855,  the  defendants  took 
possession  of  certain  mining-claims  on  Indian  Cafton,  at  a  point 
about  one  mile  above  plaintiff's  dam,  and  commenced  working 
them,  by  the  shiicing  process,  and  in  so  doing,  washed  down 
large  quantities  of  mud,  gravel,  and  sediment,  into  the  bed  of  the 
cation,  which  sediment,  etc.,  was  carried  into  plaintiff's  ditches 
by  the  water  used  by  the  defendants  in  sluicing,  and  that  there- 
by the  ditches  of  plaintiff  were  filled  up,  and  also  plaintiff's 
reservoirs,  and  the  water  rendered  so  thick  and  muddy  that  it 

was  almost  valueless  for  mining  purposes.  There  was 
[337]    *testimony  on  the  part  of  the  defense,  going  to  show  that 

defendants  had  worked  their  claim  in  a  reasonable  man- 
ner, and  had  used  water  coming  from  another  cafion.  On  the 
trial,  plaintiff  asked  the  Court  to  instruct  the  jury,  as  follows, 
which  being  refused,  an  exception  was  duly  taken: 

"  That  if  plaintiff  had  constructed  his  ditches,  and  appropri- 
ated the  waters  of  Indian  Cafion,  and  was  using  said  water,  for 
sale  for  mining  purposes,  and  defendants  subsequently  located 
mining  claims  near  the  bank  of  said  ca&on,  and  above  the  head 
of  plaintiff's  ditches,  and  in  working  said  claims,  they,  the  de- 
fendants, occasioned  a  material  and  essential  injury  to  the 
waters  of  said  canon,  so  that  their  value  was  materially  and  es- 
sentially impaired  for  the  mining  uses  to  which  they  were  being 


1.  Cited  Phoenix  Wat.  Co,  y.  FUUker,  23  Gal.  488. 
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put  by  plaintiff,  Buch  acts  are  sufficient  to  entitle  the  plaintiff  to 
his  action.  And  although  defendants  may  have  worked  their 
claims  in  the  most  practicable  and  reasonable  manner,  and  may 
have  done  no  more  damage  than  it  was  necessaiy  to  do,  in  order 
to  work  their  claims,  yet  the  plaintiff  was  entitled  to  recover 
from  them  to  the  extent  of  the  damage  done  by  them." 

Judgment  for  defendants.  Plaintiff  moved  for  a  new  trial, 
which  being  denied,  he  appealed. 

This  case  was  decided  at  the  July  Term  of  this  Court,  but  was 
reversed  on  a  petition  for  a  rehearing. 

Hale  &  HiUyer,  for  Appellant. 

Charles  A,  TutUe,  for  Bespondents. 

At  the  July  Term,  MimsAT,  C.  J.,  delivered  the  opinion  of  the 
Court — BuBNETT,  J.,  concurring. 

The  only  question  involved  in  this  case  is,  whether  the  pro- 
prietors of  a  water-ditch  can  maintrfvin  an  action  against  the  sub- 
sequent locators  of  mining-claims  for  a  deterioration  or  diminu- 
tion of  water  so  appropriated. 

It  has  been  repeatedly  held  by  this  Court,  that  as  against 
those  locating  below  the  head  of  a  ditch  or  point  where  the  water 
is  diverted  from  the  stream,  the  owners  of  such  ditch,  if  their 
appropriation  of  the  water  was  prior  to  the  location  of  mining 
or  other  claims  had  a  superior  right,  and  might  protect  it  by  the 
ordinary  remedies  known  to  the  law.  The  only  difference  be- 
tween this  case  and  those  heretofore  decided,  consists  in  the 
fact,  that  the  defendants'  claims  are  above  and  not  below  the 
head  of  the  plaintiff's  ditch. 

It  is  difficult  to  discover  why  the  principle  which  governs  one 
case  should  not  be  equally  applicable  to  the  other,  or  why,  if  the 
law  gives  to  the  first  appropriator  a  right  to  the  use  of  the  water, 
pure  and  undiminished,  as  against  the  subsequent  appro- 
priator *below,  he  should  be  allowed  by  a  mere  change  [338] 
of  position  to  evade  the  consequences  of  the  rule,  and  to 
place  himself  in  a  position  which  would  destroy  the  rights  of  the 
nrst  appropriator. 

The  right  to  appropriate  the  waters  of  the  streams  of  this 
State,  for  mining  and  other  purposes,  has  been  too  long  settied  to 
admit  of  any  doubt  or  discussion  at  this  time.  Some  of  the  older 
English  authorities  held  that  a  right  to  water  might  be  acquired 
by  a  riparian  proprietor,  by  appropriation,  and  this  Court  might, 
ynih  propriety,  have  maintained  the  rights  of  water  companies, 
on  the  ground  that  they  w«re  riparian  owners;  but  it  has  based 
this  right  on  the  ground  that  the  legislation  of  the  State  has 
given  to  every  one,  not  only  the  privilege  to  work  the  "gold 
placers,"  but  also  to  divert  the  streams  for  this  and  other  pur- 
poses. The  legislation  of  the  State  has  been  held  to  amount  to  a 
"a  general  license  to  all,"  (whether  properly,  is  not  for  me  to  say, 
the  point  having  been  decided  by  a  majority  of  the  Court  against 
Vol.  Vm.— 21  321 
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my  own  opinion — see  Conger  v.  Weaver ^  6  Cal.  54,)  and  when 
these  ditches  have  been  constructed,  they  are  regarded  as  a 
franchise  or  easement,  belonging  to  the  proprietors,  and  are  en- 
titled to  protection  as  any  other  property. 

The  only  test  as  between  parties,  where  the  lands  belong  to 
the  United  States  or  this  State,  is  priority  of  location,  and 
whether  a  party  locates  above  or  below  the  claim  of  another,  his 
right  depends  or  originates  in  appropriation  alone;  he  must 
take,  subject  to  the  higher  right  of  those  who  were  first  in  poiDt 
of  time  to  appropriate.  If  the  parties  both  claimed  as  riparian 
proprietors,  then  each  alike  would  be  entitled  to  the  reasonable 
use  of  the  water  for  proper  purposes.  But  in  such  case  the 
supra  riparian  proprietor  must  so  do  the  same  as  to  do  his 
neighbor  the  least  possible  injury,  and  the  general  rule  is,  that 
each  riparian  proprietor  is  entitled  to  the  free  use  of  the  waters, 
pure  and  undiminished,  except  the  deterioration  or  diminution 
be  so  slight  or  unimportant  as  not  to  materially  diminish  the 
quantity  or  quality. 

Testing  the  case  by  this  rule,  it  might  be  asserted  with  confi- 
dence, that  the  facts  of  this  case  warranted  a  recoveiy.  But 
when  it  is  taken  into  consideration  that  the  parties  do  not  claim 
as  owners  of  the  soil,  that  none  of  the  rules  applicable  to  ripa- 
rian proprietors  apply,  and  that  they  both  ground  their  respect- 
ive rights  upon  their  location;  then,  the  rule  which  has  been  so 
often  laid  down  by  this  Court,  must  apply,  and  he  who  has  first 
diverted  the  waters  of  a  stream,  and  appropriated  them  to  his 
own  use  or  purposes,  must  be  held  entitled  to  the  exclusive  en- 
joyment of  the  same,  pure  and  undiminished.  By  this,  we  do 
not  mean  to  say  that  those  above  him  cannot  use  the  water  for 
any  purpose;  the  use  must  be  a  reasonable  one,  and  the  is  jury 
or  diminution  small  or  inconsiderable.  Any  other  rule 
[339]  would  ^destroy  this  interest  entirely  as  it  would  enable 
any  person,  by  locating  above  the  head  of  a  ditch,  to  de- 
stroy the  value  and  utility  of  the  same,  and  no  man  could  count 
with  safety  upon  his  enterprise,  unless  he  commenced  at  the 
source  of  tiie  stream.  The  opposite  rule  would  apply  as  well  to 
the  diversion,  as  to  the  deterioration  of  the  water,  and  after 
large  sums  had  been  expended  in  constructing  a  ditch,  any  one 
might  render  the  same  worthless  by  locating  above,  and  assert- 
ing his  right  to  divert  the  water.  From  these  views  it  results, 
that  the  instructions  of  the  Court  below  were  erroneous.  ' 

Judgment  reversed,  and  cause  remanded. 

On  the  application  for  a  rehearing, 

Burnett,  J. — This  case  was  decided  at  the  last  term,  and  the 
opinion  of  the  Court  was  delivered  by  the  late  Chief  Justice,  in 
vmich  I  concurred.  Since  that  opinion  was  delivered  a  petition 
was  made  for  a  rehearing  by  the  counsel  of  defendants,  and  the 
case  of  the  Bear  River  Company  v.  The  New  York  Compang,  ante 
327,  has  been  argued  and  submitted.  Upon  more  full  and  ma- 
iure  consideration,  I  think  the  former  opinion  of  the  Court 
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should  receive  some  qualification.  My  views  may  be  found  in 
my  opinion  in  the  case  of  the  Bear  River  Go,  v.  New  York  Min. 
Co.y  ante  227.    The  petition  for  a  rehearing  should  be  denied. 


DEEDESHEIMER  et  al.  v.  BROWN. 

Stticmoks,  when  Retubnable. — ^A  justice  of  the  peace  cannot  make  a  sum- 
mons retornable  in  eleven  days  after  service. 

1  Appeabance,  what  Ebbobb  not  Waived  bt. — Where  a  defendant  appears 
for  the  purpose  of  taking  advantage  of  an  irregular  summons  by  a  mo- 
tion to  dismiss,  it  does  not  amount  to  a  waiver  of  his  rights  so  as  to 
cure  the  defect. 

Idem.— Nor  does  he  waive  his  rights  by  answering  after  moving  to  dismisa, 
and  motion  overruled. 

Appeal  from  the  County  Court  of  Placer  Couniy. 

TutUe  &  Myers,  for  Appellants. 

WeUh  d)  BUlyer,  for  Respondent. 

BuKNETT,  J.,  delivered  the  opinion  of  the  Court — ^Tebbt,  C. 
J.,  concurring.  , 

Action  before  Justice's  Court,  to  recover  mining-claim;  sum- 
mons issued  and  served  February  3,  1857,  returnable  February 
14.  Defendant  moved  to  dismiss  the  case,  because  the  sum- 
mons was  dated,  issued,  and  served,  mqre  than  ten  days  before 
its  return.  Motion  overruled,  and  defendant  answered.  Judg- 
ment for  defendant,  and  plaintiff  appealed  to  the  County 
Court.  De-*fendant  again  moved  to  dismiss,  and  motion  [340] 
overruled.  Trial  upon  the  merits,  and  judgment  for  plaint- 
iffs, and  defendant  appeals  to  this  Court. 

The  motion  of  the  defendant  to  dismiss  should  have  been  sus- 
tained. If  the  •  justice  could  make  the  summons  returnable  in 
eleven  days  from  its  date,  then  he  could  make  it  returnable  in 
eleven  months.  The  defendant  has  an  interest  in  a  speedy  trial, 
as  well  as  the  plaintiff.  The  appearance  of  the  defendant,  for 
the  purpose  of  making  the  proper  motion,  did  not  waive  his 
hghts;  had  he  answered  without  any  objection,  then  he  could 
not  afterwards  have  complained.  (Pr.  Act,  Sec.  641;  WhitweU 
V.  Barbier,  7  Cal.  54.) 

But  we  would  not  be  understood  as  expressing  any  opinion  as 
to  whether  such  a  judgment  could  be  collaterally  impeached  or 
not.  That  question  does  not  arise  in  this  case.  Here  the  de- 
fendant promptly  appealed  from  the  judgment  itself. 

The  judgment  of  the  County  Court  is  reversed,  and  that  Court 
will  dismiss  the  plaintiff's  case. 

1.  Cited  Gray  v.  Howes,  pott  609;  LpMn  v.  Milton,  44  Cal.  fi35;  Paul  v.  Armstrong,  1 
Nev.  9a 
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FRANKLIN  v.  REINER. 

1  AppBAZi,  WHAT  Tbanscbzpt  MUST  Show. — TransciiptB  used  on  appeal  to  this 
Court  mast  show  that  the  undertaking  has  been  filed  in  due  time;  and 
tiiat  a  notice  of  the  appeal  has  been  doly  served  upon  the  other  side. 

Appeal  from  the  District  Court  of  the  First  Judicial  District. 

Plaintiff,  Franklin,  laid  this  action  for  damages  against  the 
defendant,  as  sheriff,  for  an  alleged  illegal  seizure  of  his  stock 
of  goods.  The  case  was  tried,  and  judgment  entered  for  defend- 
ant. Plaintiff  moved  for  a  new  trial,  which  being  denied,  he  ap- 
pealed. The  record  does  not  in  any  manner  disclose  the  exist- 
ence of  an  appeal-bond,  or  show  that  the  notice  of  appeal  was 
served  upon  defendant,  or  his  attorneys 

Bobert  F.  Morrison,  for  Appellant. 

,  for  Respondent 

Burnett,  J.,  delivered  the  opinion  of  tiie  Court — ^Teebx,  0. 
J.,  concurring. 

Motion  to  dismiss  appeal. 

In  the  case  of  Bryan  v.  Berry,  (ante  130 J,  we  decided  that  it 
must  be  shown,  by  the  certificate  of  the  clerk,  that  the  under- 
taking on  appeal  was  filed  in  due  time.     In  this  case  there  was 

"nothing  to  show  that  the  undertaking  had  been  given. 
[341]  ♦Another  objection  urged  is,  that  there  was  no  proof 
of  service  of  the  notice  of  appeal.  The  object  of  the 
notice  would  be  entirely  defeated  without  service.  The  appel- 
lant should  show  due  service  of  the  notice.  It  is  an  affirm- 
ative matter,  to  be  proven  by  him.  The  respondent  could  not 
be  expected  to  prove  a  negative,  that  he  never  had  notice. 

Motion  to^smiss  sustained. 


PEOPLE  V,  PAYNE. 

^  Tbespass— FoBCE  MAT  BE  USED  TO  BxsiBT.— The  owner  of  property  in  the 
possession  of  the  same,  has  a  right  to  use  so  much  force  as  is  necessary 
to  prevent  a  forcible  trespass. 

•  Idem. — Foece  Repelled  by  Fobce. — Where  a  trespasser  goes  with  the  in- 

tent and  with  the  means  to  commit  a  felony,  if  necessary  to  accomplish 
the  end  intended,  the  owner  of  the  property  may  repel  force  by  force. 

•  Cbiminal  Pbocedube— Instbuchons  to  bk  in  WEiTiNo.—The  instructions 

of  the  Court  must  be  in  writiug.    They  should  place  the  real  points 
arising  under  the  testimony  fully  before  the  jury. 
8  Idem.— Yebbal  Modification  Ekbokeous. — A  verbal  modification  of  a 
written  instruction  asked,  is  erroneous. 

1.  Cited  Whiplry  y.  Mills,  9  Cid.  641;  Hastings  v.  Ualltck,  10  Cal.  81;  Randall  y.  Buffing, 
ton,  10  Cal.  491;  Conner  v.  Jones,  28  Cal.  69;  PeopU  v.  Alameda  Turnpike  Co.,  30  Cal.  184, 

2.  Cited  PeopU  v.  llonshtll,  10  Cal.  87;  People  v.  Acoata,  Id.  196. 

3.  Cited  People  v.  Woppner,  14  Cal.  438;  People  v.  Cliares,  26  Cal.  79;  People  v.  Trim,  37 
Cal.  276;  People  y.  Sanford,  43  Cal.  35;  People  y.  Bonds,  1  Mey.  36.  See  People  y.  Demint, 
post  433, 
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Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Tuolumne. 

Indictment  and  trial  for  murder,  and  conviction  in  the  second 
degree.  At  the  trial,  the  counsel  of  defendant  asked  the  Court 
to  give  the  jury  the  following  instruction  in  writing: 

"  If  the  defendant  was  in  imminent  danger  of  great  bodily  in- 
jury from  the  deceased  at  the  time  of  the  silling,  then  they  are 
to  find  him  not  guilty." 

Which  instruction  the  Court  gave,  with  this  verbal  qualifi- 
cation: 

"  That  the  jury  must  take  into  consideration  the  intent  of  the 
defendant  in  going  to  the  place  of  the  alleged  killing." 

The  defendant's  counsel  excepted  to  the  giving  of  the  instruc- 
tion as  modified,  and  assigns  two  grounds  of  objection : 

1.  That  the  instruction,  as  qualified,  is  too  broad  when  con- 
sidered with  reference  to  the  testimony. 

2.  That  the  qualification  should  have  been  given  in  writing: 
The  substantial  facts  of  the  case,  concisely  stated,  were  these: 
There  was  a  dispute  existing  between  William  S.  Stone  and 

defendant  Payne,  about  a  tract  of  land.  The  defendant  had 
placed  some  posts  upon  the  track  with  a  view  to  the  construc- 
tion of  a  fence.  On  the  Friday  before  the' killing,  which  occur- 
red on  the  Monday  following,  a  suit  had  been  tried,  and  the  case 
appealed.  Stone  and  the  deceased,  J.  H.  Vaughn,  who  was 
employed  by  Stone,  were  engaged  in  hauling  away  the  posts  to 
keep  Payne  from  doing  it,  and  had  removed  two  loads  of  the 
posts  to  Stone's  corral.  Payne,  with  a  hand  in  his  employ  by 
the  name  of  Bowe,  went  to  the  place  where  the  posts  were 
de-*posited,  and  Payne  proposed  to  Stone  to  let  the  posts  [342] 
remain  until  the  lawsuit  was  determined,  and  forbid  him 
from  moving  them.  Stone  replied  he  would  move  them.  Payne 
then  told  him  he  must  abide  the  consequences,  and  Stone  replied 
he  did  not  care  what  he  said.  Payne  was  armed  with  a  single- 
barreled  shot  gun,  which  he  carried  under  his  right  arm,  with 
the  barrel  resting  on  his  left,  and  with  the  muzzle  in  the  direc- 
tion of  Stone.  Vaughn  was  armed  with  a  pistol,  which  he 
carried  in  a  belt  around  his  body.  Stone  then  changed  his  po- 
sition, and  said  to  Vaughn  "give  me  that,"  and  Vaughn  stepped 
around  and  said,  "never  mind."  Vaughn  then  said  "Stone, 
put  on  the  posts;  Payne,  put  up  that  gun,"  and  drew  his  pistol, 
when  Payne  fired  and  killed  Vaughn. 
Defendant  appealed. 

E.  D,  Baker,  for  Appellant. 

We  submit,  that  in  a  criminal  case,  where  a  written  charge  is 
presented,  and  it  is  modified,  that  the  modification  must  be  in 
writing.  (C.  L.,  473,  Sees.  400,  AiA.)  That  the  object  of  the 
law  was  to  place  the  charge  of  the  Court  fairly  in  the  record, 
by  requiring  him  to  sign  the  charge  and  its  modification,  after 
it  had  been  reduced  to  writing,  that  it  might  be  so  presented  as 
to  leave  no  doubt  as  to  its  terms.    In  not  reducing  the  modifica- 
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tion  of  the  charge  to  writing  and  signing  it,  the  Court  did  not 
conduct  the  trial  in  the  manner  required  in  the  statute. 

We  insist  that  the  charge  in  this  case  was  too  broad.  It  does 
not  alter  the  nature  of  the  crime,  that  Payne  went  upon  the 
ground  with  the  intention  of  forcibly  preventing  the  removal  of 
the  fence,  if,  when  he  got  there,  he  did  not  begin  the  assault. 
It  is  in  proof,  that  the  party  slain,  ordered  the  fence  removed, 
and  at  the  same  time  leveled  his  pistol  at  Payne.  Under  such 
circumstances,  the  defendant  fired  in  self-defense.  It  is  no 
answer  to  say,  that  Payne  premeditated  violence;  that  cannot 
be  presumed,  especially  when  the  deceased  began  the  fight  with- 
out any  necessity  in  the  way  of  self-defense,  but  merely  to  en- 
able him  to  remove  the  property  in  dispute.  The  fact  that  de- 
fendant was  then  armed  does  not  change  his  right  of  self-de* 
fense,  if  in  point  of  fact  he  was  not  the  assailing  party. 

W,  T.  WaUace,  Attomey-Gteneral,  for  Respondent, 
No  brief  on  file. 

BuBNETT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court— Tkbby,  C.  J.,  concurring. 

From  all  the  testimony  taken  together,  it  would  seem  clear 
that  Stone  and  Vaughn  went  with  tJie  pre-determination  to  re- 
move the  posts  by  force,  if  necessaiy.  It  is  equally  clear,  that 
Payne  went  upon  the  ground  determined  to  prevent  their 
[3431  re-*moval  by  force,  if  required.  Whatever  may  have  been 
the  merits  of  the  respective  claims  of  each  party  to  the 
Itind  in  dispute,  the  posts  were  the  admitted  personal  property 
of  Payne,  and  Stone  had  no  right  to  remove  them  and  appropri- 
ate them  to  his  own  use.  The  lawsuit  was  still  pending  and 
undetermined,  and  the  proposition  of  Payne  to  let  the  posts  re- 
main until  the  determination  of  the  lawsuit,  was  the  most  reason- 
able, and  showed  a  desire  then  to  avoid  a  difficulty.  Whatever 
might  have  been  the  result  of  the  suit  about  the  land,  the  prop- 
erty in  the  posts  would  have  remained  in  Payne,  and  he  would 
have  had  the  right  to  remove  them  at  any  time,  by  making  good 
any  damage  occasioned  by  their  deposit  upon,  and  i^moval  from 
the  premises. 

It  would  seem  clear  that  the  act  of  Payne  could  not  amount 
to  manslaughter,  for  the  reason,  that  tlus  ofiEense  ''is  the  unlaw- 
ful killing  of  a  human  being  without  malice,  express  or  implied, 
and  without  any  mixture  of  deliberation."  (Com.  Laws,  641.) 
There  was  certainly  deliberation  on  the  part  of  Payne,  and  the 
offense,  if  any,  was  murder. 

Justifiable  homicide  is  defined  by  our  statute  to  be  "the  kill- 
ing of  a  human  being  in  necessary  self-defense,  or  in  defense  of 
habitation,  property,  or  person,  against  one  who  manifestly  in- 
tends, or  endeavors,  by  violence  or  surprise,  to  commit  a  fel- 
ony," etc. 

Under  the  circumstances  of  this  case,  the  jury  had  to  inquire 
whether  Stone  and  Vaughn  manifestly  intended,  or  endeavored 
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by  violence,  to  commit  a  felony — and  if  so,  whether  the  act  of 
Payne  was  in  necessary  defense  of  himself  or  property.  Stone 
and  Vaughn  knew  that  the  property  belonged  to  Payne,  and  the 
evidence  goes  clearly  to  show  that  they  went  with  the  determi- 
nation to  remove  it  to  the  premises  of  Stone,  peaceably  if  they 
could,  and  forcibly  if  they  must.  The  removal  was  determined 
upon,  and  their  subsequent  conduct  depended  upon  contingen- 
cies. If  the  owner  of  the  property  resisted,  they  were  prepared 
to  use  force  to  accomplish  the  trespass.  It  was  not  the  inten- 
tion or  endeavor  of  Stone  and  Vaughn  to  commit  a  felony,  in  re- 
spect of  the  property,  for  they  did  not  intend  to  steal  it.  Nor 
was  it  their  intention  to  commit  robbery,  for  the  felonious  in- 
tent as  to  the  property,  was  wanting.  But  the  felony  they  in- 
tended to  commit,  was  the  killing  of  Payne,  if  necessary  to 
accomplish  the  removal  of  the  posts.  Payne  being  the  owner 
of  the  property,  and  in  possession  of  the  same,  had  a  right  to 
use  such  force  as  was  necessary  to  prevent  a  forcible  trespass; 
and  if  in  doing  so,  he  was  compelled  to  kill  Vaughn,  he  was 
justifiable.  If  Vaughn  had  not  been  armed,  and  had  simply 
attempted  the  trespass  without  force  of  arms,  and  neither  in- 
tended nor  endeavored  to  commit  a  felony  himself,  then  Payne 
would  not  have  been  justified  in  killing  him.  But  when 
the  trespasser  goes  with  the  intent,  *and  with  the  means  [344] 
to  commit  a  felony,  if  necessary,  to  accomplish  the  end 
intended,  the  owner  of  the  property  may  repel  force  by  force. 

The  instructions  given  did  not  place  the  real  points  arising 
under  the  testimony,  fully  before  the  jury. 

The  verbal  modification  was  erroneous.  It  constituted  a  part 
of  the  instruction  as  given,  and  if  the  instruction  itself  must  be 
in  writing,  each  part  composing  it  must  also  be  in  writing. 

The  Act  of  May  7, 1855,  is  positive,  and  the  decision  of  this 
Court,  in  the  case  of  People  v.  Beeler,  6  Cal.  246,  is  directly  in 
point. 

Judgment  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 


MONTROSE  V.  CONNER  et  al, 

*  Mechakicb'  Likn— Nonci  Inbufticibnt.— The  following  notice  of  mechan- 
ics' lien  does  not  contain  such  a  description  of  me  premises  as  the 
statute  contemplates  :  A  dwelling-house,  lately  erected  by  me,  for  J. 
W.  Conner,  situated  on  Bryant  street,  between  Second  and  third  streets, 
in  the  city  of  San  Francisco,  on  lot  No. -. 

Ideh. — ^The  fact  that  Conner  owned  no  other  building  on  that  street,  would 
not  cure  the  defect. 

APFEAii  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Montrose  brought  this  action  against  Conner,  to  recover  a 
claim  against  him  for  work  and  labor  on  the  premises,  in  San 
Francisco,  for  which  he  had  filed  a  notice  of  lien,  in  the  office 

1.    Approred.  Gordon  t.  Scntk  Fork  Canal  Co,,  1  McAll,  S21. 
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of  the  county  recorder,  and  made  H.  E.  Payson  a  party  de- 
fendant, as  a  purchaser  of  the  property  from  Conner's  grantee, 
subsequent  to  the  completion  of  the  work  performed  by  him. 
Of  plaintifTs  lien,  defendant  Payson  had  no  notice,  except  what 
was  imparted  by  the  record  of  the  following  notice: 

"  Know  all  men  by  these  presents,  that  I,  John  B.  Montrose, 
of  the  city  of  San  Francisco,  intend  to  hold  a  lien  upon  the 
dwelling-house  lately  erected  by  me,  for  John  W.  Conner,  sit- 
uated on  Bryant  street,  between  Second  and  Third  streets,  in 

the  city  of  San  Franciso,  on  lot ;  the  same  being  to  secure 

the  payment  of  the  sum  of*  six  hundred  and  ten  dollars,  due  me 
for  labor  and  materials,  performed  and  furnished  in  the  con- 
struction of  said  building,  the  said  sum  being,  by  contract,  due 
on  the  20th  September,  a.  d.  1855,  at  three  per  cent,  permonth, 
until  paid. 

"J.  B.  MOKTROBB."      [l  .S.] 

"  San  Pranctsco,  June^  28, 1855. 

*'  Sworn  and  subscribed  before  me,  this  29th  day  of  June,  a. 
D^1855. 

[l.  s.]  "  T.  A.  Ltkch,  Notary  Public." 

[345]       ^It  was  proven  at  the  trial  that  Connor  had  no  other  lot 
or  house  on  Bryant  street. 
The  Court  below  ordered  a  sale  of  the  premises,  to  satify  the 
lien.     The  defendant  Payson  moved  for  a  new  trial,  which  being 
denied,  he  appealed. 

Robert  F.  Morrison,  for  Appellant. 

The  notice  of  lien  was  fatally  defective,  for  the  reason  that  it 
contains  no  description  of  the  property  sought  to  be  charged. 

In  support  of  his  lien,  the  plaintiff  introduced,  in  evidence,  a 
notice  which  described  the  property  as  "a  dwelling-house, 
lately  erected  by  me,  for  John  W .  Connor,  situated  on  Bryant 
street,  between  Second  and  Third '  streets,  in  the  city  of  San 

Francisco,  on  lot ."    Now,  if  such  a  description  as  this  is  a 

compliance  with  the  the  terms  of  the  statute,  it  is  difficult  to 
conceive  any  kind  of  a  description  that  would  not  be  sufficient. 
•*A  dwelling-house  on  Bryant  street,  between  Second  and 
Third;"  not  even  giving  the  number  of  the  lot  on  which  the 
dwelling  was  constructed.  Now,  on  Bryant  street,  between 
Second  and  Third,  there  are  three  one-hundred-vara  lots,  to  wit, 
eighty-five,  eighty-six,  and  eighty-seven,  and  the  notice  of  lien 
does  not  even  inform  us  what  fraction  of  any  one  of  these  three 
lots,  with  a  front  of  seven  hundred  and  twenty-five  feet  on 
Bryant  street,  the  plaintiff  claimed  a  lien  upon.  Could  any 
body  have  ascertained,  from  an  examination  of  the  record,  where 
the  property  was  that  was  chargeable  with  the  lien,  except  that 
it  was  somewhere  in  the  city  of  San  Francisco?  Now,  tne  law 
certainly  intended,  when  it  required  the  notice  of  the  lien  to  be 
filed,  that  strangers  might  know,  from  an  inspection  of  the  rec- 
ord, and  without  being  driven  to  the  nece,saity  of  outside  in- 
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qnirieB,  the  exact  locality  of  the  property  on  which  the  lien  was 
claimed. 

The  Act  of  April  27, 1855,  under  which  the  plaintiff  filed  his 
notice  of  lien,  requires  that  the  party  ''  shall  also  file,  at  the 
same  time,  a  correct  description  of  the  property  to  be  charged 
with  said  lien."    (See  Laws  of  1855, 157.) 

Whv  require  a  **  correct  description"  of  the  property  to  be 
filed,  but  to  give  notice  to  the  world,  on  the  face  of  the  record 
itself,  of  the  identical  property  on  which  the  lien  is  claimed? 

The  record  is  the  only  evidence  that  can  be  used  to  show  a 
compliance  with  the  requirements  of  the  law,  and,  if  it  is  de- 
fective, in  any  essential  particular,  the  extraordinary  right,  which 
this  law  colliers,  does  not  exist.  When  a  party  seeks  to  main- 
tain this  unusual  remedy;  when  he  attempts  to  avail  himself  of 
this  extraordinary  lien,  against  one  who  has  bought  the  prop- 
erty in  good  faith,  and  paid  his  money  for  it,  the  law  should  be 
most  strictly  construed,  and  the  plaintiff  should  be  held  to  rigid 
proof,  that  ne  has  done  all  he  ought  to  have  done,  to  entitle  him 
to  condemn  the  property,  for  the  satisfaction  of  his  claim. 
♦How  easy  it  would  have  been  for  the  plaintiff  to  have  [346] 
obtained  a  "correct  description"  of  the  property  whiclj 
he  sought  to  charge  with  his  lien,  and  how  inexcusably  negli- 
gent he  has  been  in  failing  to  obtain  the  necessary  information; 
or,  if  he  had  it,  in  failing  to  place  it  on  the  record?  To  encour- 
age such  negligence  as  this,  would  be  contrary  to  every  principle 
of  law  and  justice.  To  hold  such  a  notice  as  this  a  compliance 
with  the  law,  is  to  defeat  its  very  language,  as  well  as  its  spirit 
and  meaning,  and  to  remove  entirely  tiiat  protection  which  it  is 
always  the  policy  of  the  law  to  throw  around  bona  fide  pur- 
chasers. 

John  Reynolds,  for  Respondent. 

As  to  the  description  of  the  property  in  the  lien,  it  is  proved 
that  Conner  had  no  other  house  on  that  street.  The  only  object 
of  a  description  is  to  designate  the  particular  property  intended 
by  the  description.  Whether  it  is  sufficient  for  that  purpose,  is 
a  fact  to  be  determined  like  any  other  fact. 

The  finding  and  opinion  of  Uie  Court  finds  that,  as  a  matter 
of  fact,  it  is  sufficient,  and  I  think  facts  proven  fully  warrant 
the  conclusion. 

The  testimony  of  the  appellant  himself  clearly  shows  that  the 
description  was  sufficient,  if  he  had  gone  and  looked  at  the  re- 
cords. He  knew  the  receipt,  which  was  shown  him,  related  to 
the  same  property;  and  that  he  supposed  it  was  a  discharge  of 
respondent's  lien,  and  did  not,  therefore,  examine  the  records. 
If  he  had  examined  the  records,  he  would  have  found  a  lien  filed 
exactly  corresponding  to  the  one  of  which  he  was  apprised  by 
the  receipt.  But,  as  the  Judge  below  very  properly  says,  in  his 
opinion,  he  mistook  the  legal  effect  of  receiving  a  draft.  He 
supposed  the  receiving  the  draft  discharged  the  lien,  whether 
paid  or  not. 
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Terry,  J.,  delivered  the  opinion  of  the  Court— Burnett,  J., 
concurring. 

This  was  an  action  to  enforce  a  mechanic's  lien  on  a  house  in 
San  Francisco,  which  was  erected  for  defendant  Conner,  by 
plaintiff,  who  in  proper  time  after  its  completion,  filed' in  the 
recorder's  office  a  notice  of  his  lien. 

Afterwards  Conner  sold  the  premises  to  defendant,  Payson, 
who  purchased  bona  fide,  without  actual  notice  of  plaintiff's  lien, 
and  the  question  presented  by  the  record  is  whether  the  descrip* 
tion  of  the  premises  contained  in  the  notice  of  lien  filed  with  the 
recorder,  was  sufficient  to  give  constructive  notice. 

''The  act  for  securing  the  liens  of  mechanics  and  others,-" 
provides  that  every  person  desiring  to  avail  himself  of  the  bene- 
fits of  the  act,  shall  file  in  the  office  of  the  county  recorder  a 
notice  containing  a  correct  description  of  the  property  to  be 

charged  with  the  lien. 
[347]       *In  the  plaintiff's  notice,  the  premises  are  described  as 
"a  dwelling-house  lately  erected  by  me  for  J.  W.  Conner, 
situated  on  Bryant  street^  between  Secood  and  Third  streets,  in 
the  city  of  San  Francisco,  on  lot ." 

This  48  not  such  a  description  as  is  contemplated  by  the  stat- 
ute; there  are  a  number  of  lots  on  Bryant,  between  Second  and 
Third  streets,  to  any  one  of  which  it  would  apply  as  well  as  the 
one  in  question. 

The  fact  that  Conner  owned  no  other  dwelling  on  Bryant 
street,  we  think  immaterial;  besides,  it  does  not  appear  from 
plaintiff's  notice,  nor  is  it  shown  that  Payson,  who  is  an  inno- 
cent purchaser,  for  a  valuable  consideration,  was  aware  of  it. 

Judgment  reversed,  and  cause  remanded. 


COOK  V.  I^LINK  ET  AL. 

AppEAi^^-MonoN  TO  DiSMiBs,  WHEN  TOO  liATE. — ^A  motiou  to  dlsmisB  appeal, 
on  tjie  ground  that  the  transcript  was  not  filed  within  the  time  required 
by  the  third  role  of  this  Court,  is  too  hite  after  the  case  has  been  submit- 
ted. 

Homestead,  Not  Avtected  bt  Mobtoaqb  of  Husband. — The  homestead 
right  is  not  affected  by  the  foreclosure  of  a  mortgage  signed  by  the  hus- 
band alone. 

Idem. — Bight,  when  Cannot  be  Tbied. — The  homestead  right  cannot  be 
tried  on  a  motion  to  set  aside  a  sale  under  a  mortgage.  The  husband 
and  wife  should  have  filed  a  cross  bill  in  the  foreclosure  suit,  or  brought 
an  ejectment-suit  for  the  property. 

1  Idem.— Bight  to  bjc  Jointly  Asserted. — ^The  homestead  right  cannot  be 
individually  asserted;  both  parties  must  join. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict, County  of  Siskiyou. 

A.  S.  Cook,  the  plaintiff  in  this  case,  filed  his  bill  against  the 
defendant  Klink,  to  foreclose  a  mortgage,  and  made  various  in- 

1.    cited  Lanon  y.  Reynolds,  13  lovrx,  084.    SeeuAroaU:  ▼.  Kraen^er,  anU  66;  Kraaner  t. 
Bevalk,  ante  74;  Van  Reynegan  v.  BecaUc,  ante  76. 
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cumbrancerB  parties  thereto.  On  the  20th  of  January,  1855,  a 
decree  of  foreclosure  was  granted,  and  the  mortgaged  premises 
ordered  sold.  On  the  21st  of  February,  1855,  the  premises 
were  sold  under  the  decree,  the  appellants  in  this  case  becoming 
the  purchasers  thereof.  On  the  6tn  of  September,  1855,  during 
the  August  Term  of  the  Court,  Klink  gave  notice  to  the  appel- 
lants and  others,  of  a  motion  to  annul  and  set  aside  the  decree 
and  sale,  on  the  ground  that  it  was  his  homestead.  On  the  13th 
of  September,  1855,  the  motion  was  heard.  At  the  hearing 
thereof,  Klink  used  as  evidence,  an  application  made  by  him  on 
the  6th  of  February,  1857,  for  the  benefit  of  the  Insolvent  Law, 
and  the  usual  order  made  thereon  by  the  Court,  staying  all  pro- 
ceedings against  the  insolvent  petitioner. 

The  Court  below,  at  this  hearing,  found  that  the  property  was 
the  homestead  of  Klink;  that  it  was  not  worth  the  sum  of  five 
thousand  dollars;  that  his  wife  did  not  join  in  the  execu- 
tion of  *the  mortgages  on  which  the  order  of  sale  was  [348] 
based,  and  finally  annulled  and  declared  void  the  sale, 
and  ordered  that  the  appellants,  on  being  served  with  a  copy 
of  the  order,  deliver  up  the  possession  of  the  premises  to  said 
Klink.  ^ 

It  was  from  this  order  of  the  Court  that  this  appeal  was 
taken. 

Cartter  &  Hartley,  and  S.  Eeydenfeldt,  for  Appellants. 

Cohen  &  Silverstein  have  appealed,  first,  upon  the  ground 
that  the  final  judgment  or  decree  of  the  Court  cannot  be 
amended,  altered,  or  a  new  judgment  entered,  after  the  expira- 
tion of  the  term  at  which  the  same  was  entered.  (White  and 
wife  V.  Williama,  Oct.  T.  1856.)  In  this  case,  the  final  decree 
of  foreclosure  and  sale  being  entered  on  the  10th  day  of  Janu- 
ary, 1855,  and  the  motion  for  the  setting  aside  the  sale  not  made 
until  nearly  eight  months  after,  the  respondent  will  claim  that 
the  order  staying  all  proceedings  on  behalf  of  the  creditors, 
against  said  Klii^,  in  his  application  for  the  benefit  of  the  In- 
solvent Law,  which  was  made  by  the  Judge,  on  the  6th  day  of 
February,  1855,  also  stayed  all  further  proceedings  under  the 
order  of  sale. 

This  Court,  in  the  case  of  Morrison  v.  Dapman,  3  Cal.  256, 
uses  the  following  language:  ''A  Court  may  at  any  time  render 
or  annul  a  judgment,  nunc  pro  tunc,  but  this  power  is  confined 
to  cases  where  the  record  discloses  that  the  entry  on  the  min- 
utes does  not  correctly  give  what  was  the  judgment  of  fhe 
Court,"  also,  "although  a  Court  may  thus  at  any  time  make  the 
entry  conform  to  what  was  the  judgment  rendered,  it  will  not 
be  permitted  after  the  lapse  of  a  term,  to  open  on  motion,  and 
render  a  new  judgment;  such  a  practice  is  too  loose,  and  would 
give  rise  to  much  uncertainty." 

In  the  case  at  bar,  it  is  not  contended  by  the  respondents, 
that  the  decree  is  not  the  decree  of  the  Court,  as  by  it  pro- 
noimced,  and  that  it  follows  the  prayer  of  the  complaint  in  this 
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instance  is  proof  that  the  decree  was  such  a  one  as  the  Court 
intended,  and  did  pronounce  the  record,  in  every  respect,  sup- 
porting the  decree;  hence,  under  the  decisions  of  this  Court,  the 
Court  below  could  not  alter  the  judgment  as  it  stood,  or  enter  a 
new  one  after  the  term  had  passed  at  which  the  judgment  was 
entered. 

The  circumstances  and  facts  constituting  a  homestead  should 
be  submitted  to  a  jury  for  their  decision,  and  cannot  be  deter- 
mined  by  the  Court,  on  motion.  The  action  of  a  party  claiming 
exemption  on  the  ground  that  the  property  is  the  homestead  of 
his  family  and  the  mode  of  setting  the  same  apart  for  such  pur- 
poses, and  the  evidences  which  he  has  given  either  by  preparing 
to  or  by  living  on  the  premises,  all  that  shows  an  intention  on 
the  part  of  the  claimant  to  dedicate  a  piece  of  property  as  a 
homestead;  are  matters  of  fact  peculiarly  within  the  province  of 
a  jury  te  determine  whether  such  a  dedication,  did  in 
[3491  good  *faith  take  place.  I  doubt  whether  another  case 
can  be  found,  assumed  to  pass  upon  so  many  questions 
of  fact,  as  are  in  this  case  at  bar,  by  the  Hon.  Judge  before 
whom  it  was  tried;  the  whole  amounts  te  a  special  verdict — such 
as  might  have  been  found  by  a  jury  under  the  direction  of  a 
Court.  In  the  case  of  Cook  v.  McChristian,  4  Cal  23,  this  Court 
asserts  the  right  of  the  jury  te  determine  the  facts  of  dedication. 
On  the  foreclosure  of  mortgage  in  this  case  there  was  no  attempt 
made  to  interpose  the  right  of  homestead  against  the  decree  and 
order  of  sale;  the  defendant  Klink,  though  personally  served, 
did  not  at  that  time  in  any  way  defend  against  the  f oreclosm*e 
and  sale.  If  the  premises  were  the  homestead  and  dwelling- 
place  of  his  family,  it  was  his  duty  to  have  plead  it  as  the  priv- 
ilege against  sale;  and  so  far  as  he  is  concerned^  personally,  if 
innocent  purchasers  have  been  vested  with  righte  under  the  sale 
he  could  in  no  manner  interfere  in  disparagement  to  those  rights 
in  his  individual  character,  and  the  Court  erred  in  trying,  upon 
a  motion  made  by  the  said  Klink,  against  Cohen  &  Bilverstein, 
the  fact  as  to  whether  Klink  had  performed  those  acts  in  and 
about  the  premises,  which  would  have  amounted  to  their  dedi- 
cation as  a  homestead. 

Cohen  &  Silverstein,  the  purchasers  under  the  original  sale, 
by  virtue  of  the  decree,  not  being  parties  to  the  original  suit, 
cannot  be  ousted  of  their  possession  on  motion. 

The  homestead  being  a  joint  estate,  must  be  sued  for  jointly 
by  the  husband  and  wife.  Neither,  while  the  other  was  alive, 
could  recover  by  a  suit  separately  brought.  By  the  action  of 
dedication  of  the  premises  as  a  homestead,  a  joint  estate  was 
created:  the  alleviatioD,  alteration,  or  incumbrance  of  the  es- 
tate must,  in  all  instances,  be  a  joint  act  of  the  husband  and 
wife;  so  in  the  recovery  of  the  same,  there  must  necessarily  be 
a  joinder  of  the  parties  in  the  suit.  In  the  case  of  Poole  v. 
Gerrard,  6  Cal.  71,  this  doctrine  was  held;  if  such  be  the  law, 
the  Court  below  erred  in  decreeing,  upon  motion  made  by  Klink, 
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without  joining  his  wife,  the  ouster  of  the  said  Cohen  &  Silver- 
stein,  and  the  restitution  of  the  premises  to  the  said  Elink. 

P.  L.  Edwards,  for  Respondents. 

This  appeal  is  not  from  a  final  judgment,  and  can  only  be 
allowable,  if  so  at  all,  under  subdivision  three  of  section  three 
hundred  and  thirtj-six  of  the  Practice  Act,  the  last  clause  of 
which  provides  for  an  appeal  from  ''a  special  order  made  after 
final  judgment  within  sixty  days  after  the  order  is  made  and 
entered  in  the  minutes  of  the  Court."  See,  also,  last  clause 
of  section  three  hundred  and  forty-seven. 

In  the  case  of  an  appeal,  either  from  a  final  judgment  or 
order,  the  party  intending  to  appeal,  and  wishing  a  state- 
ment of  the  "^case  to  be  annexed  to  the  record,  shall,  [350] 
within  twenty  days  after  the  entry  of  such  judgment  or 
order,  prepare  such  statement,  etc.,  and  shall  serve  a  copy  upon 
the  adverse  party.  The  respondent  may,  within  five  days,  pre- 
pare amendments,  etc.  If  the  admendments  are  not  admitted, 
then  the  Judge,  upon  notice  of  two  days,  shall  settle  such  state- 
ment.   (Pr.  Act,  Sec.  338.) 

An  omission  to  prepare  such  statement,  on  the  one  hand,  or 
such  amendments  on  the  other,  shall  be  held  as  a  waiver.  (Pr. 
Act,  Sec.  339.) 

The  statement,  when  settled,  shall  be  signed  by  the  Judge, 
with  his  certificate  that  the  same  has  been  allowed,  and  is  cor- 
rect.   (Pr.  Act,  Sec.  341.) 

In  view  of  these  provisions,  it  is  submitted  that  the  appeal  is 
inadmissible,  and  ought  to  be  dismissed. 

If  wrong  in  the  foregoing  conclusions,  it  is  then  submitted 
that  there  is  no  exception  whatsoever  presented  by  the  record. 
In  the  supposed  statement,  it  is  said  that  the  order  under  re- 
view was  made,  and  that  the  appellants  asked  a  rehearing, 
which  was  refused,  and  that  they  therefore  appeal;  but  nowhere 
is  there  any  exception  to  the  action  of  the  Court,  and  there  can, 
therefore  be  nothing  from  which  an  appeal  lies  to  this  Court, 
save  the  judgment-roll.  (Johnson  v.  Sepulveda,  Jan.  Term, 
1855;  Egery  v.  Baclianan,  July  Term,  1854.) 

It  is  needless  to  site  authorities  here  to  show  that  a  purchaser 
of  lands  under  an  order  of  sale  or  execution  must,  at  his  own 
peril,  know  that  the  sale  is  made  under  a  valid  judgment,  and 
that  if  the  judgment  is  void,  so  is  his  purchase. 

In  the  case  of  White  v.  Williams,  this  Court,  in  express  terms 
recognized  but  one  cause  for  which  a  Court  ought  to  set  aside 
or  modify  its  judgment  at  a  subsequent  term,  to  vnt:  where  the 
defendant  was  not  summoned.  Tlus  exception,  it  is  presumed, 
is  for  the  reason  that  the  Court  has  acquired  no  jurisdiction  of 
the  person  of  the  defendant,  and  the  judginent  is  therefore 
void. 

Now,  it  is  respectfully  submitted  that  the  decision,  although 
entirely  correct  in  that  case,  does  not,  as  reported,  fully  and 
fairly  reflect  the  views  of  the  Court  in  extenso, 
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If,  in  the  case  supposed,  the  Court  can  set  aside  or  modify  its 
judgment,  at  a  subsequent  term,  because  it  is  void  for  one  cause, 
why  not,  when  it  is  void  for  any  other  cause  ? 

It  is  urged  upon  the  other  side  that  the  right  of  homestead 
can  only  be  ascertained  by  the  verdict  of  a  jury,  and  Cook  v. 
McChrislian,  4  Cal.  23,  is  adduced  as  authority  for  the  position. 
Now,  it  will  be  remarked  that  the  case  cited  was  an  ejectment, 
in  which  it  was  held  that  ''the  fact  of  the  dedication  of  the 
premises  in  question  as  a  homestead  was  properly  submitted  to 
the  jury." 

In  the  case  now  under  review,  no  juiy  was  demanded, 
[351]  and  if  *it  had  been  demanded,  it  would  not  have  been 
error  to  have  denied  the  request;  for,  as  before  stated, 
this  is  emphatically  a  case  in  chanceiy,  and  where  chanceiy  has 
jurisdiction  for  one  purpose,  it  will  entertain  the  whole  case  and 
do  entire  justice  between  tJie  parties.  In  such  case  the  inter- 
vention of  a  jury  is  only  tolerated.  It  is  no  matter  of  right. 
The  refusal,  even,  of  a  jury,  by  the  Court,  is  not  error. 

The  mortgage  of  the  homestead  by  the  husband  alone,  was 
wholly  void,  except,  perhaps,  in  favor  of  an  innocent  purchaser, 
without  notice.     {Taylor  v.  Eargows,  4  Cal.  268.) 

A  decree  of  sale  under  a  mortgage  executed  by  the  husband 
alone,  and  sale  thereunder,  could  have  no  more  validity  than 
his  actual  conveyance.  And  here  the  absence  of  notice  is  ex- 
pressly negatived;  for  it  is  affirmatively  shown  that  such  notice 
was  given  at  the  time  of  the  sale.  Nor  was  the  wife  required  to 
join  in  the  proceeding  to  set  aside  the  sale,  or  modify  the  judg- 
ment. The  mortgage,  judgment,  and  sale,  as  against  her  and 
the  homestead,  to  the  value  of  five  thousand  dollars,  were  wholly 
void.  Otherwise  the  husband  may,  at  any  time  by  executing  a 
mortgage,  suffering  a  default,  and  refusing  to  join  his  wife  in  a 
proceeding  to  avoid  his  acts,  entirely  deprive  her  of  the  home 
which  an  enlightened  Constitution  and  benignant  Legislature 
have  sought  to  secure  her.  Thus,  the  wife  and  children,  who 
are  the  peculiar  objects  of  regard,  may  be  rendered  houseless 
and  homeless  by  the  improvidence,  willfulness,  or  caprice  of  the 
husband  and  father.  But  to  the  wife,  under  coverture,  and  the 
children  under  age,  laches  is  not  to  be  attributed.  {McHenry  v. 
Mo(yre,  Jan.  T.,  1855;  Sergeant  v.  Wilson,  Oct.  T.  1855;  Pook  v. 
Oerrard,  Jan.  T.  1856.) 

And  upon  general  principles,  if  a  sheriff  sell  upon  a  void 
judgment,  his  sale  is  also  void.     (1  HUl  S.  C.  493;  8  Wend.  36.) 

The  appellants  insist  that  the  homestead  is  the  joint  estate  of 
the  husband  and  wife,  and  that  for  its  recovery  tney  must  sue 
jointly.  And  Poole  v.  Gerrard,  Jan.  T.,  1856,  is  relied  upon  in 
support  of  the  position.  Now  that,  again,  was  an  action  at  law. 
The  husband  and  wife  had  executed  several  deeds  for  the  prop- 
erty, and  it  was  held  that  both  deeds  were  invalid.  The  wife 
may  not  have  been  able  to  sue  alone,  at  law,  but  is  she  there- 
fore without  remedy?  If  so,  the  husband  has  only  to  refuse  to 
join  her  in  a  suit,  and  the  whole  law  is  avoided.     On  the  part  of 
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the  respondent,  it  is  insisted  that  the  wife,  in  the  proceeding 
under  review,  was  not  a  necessary  party.  The  mortgage,  and 
all  the  proceedings  thereon,  were  wholly  void,  both  as  against 
her  and  her  husband.  But  even  if  such  joinder  had  been  prop- 
er, and  could  have  been  compelled,  still,  to  be  now  available, 
the  objection  should  have  been  made  in  some  proper  manner  in 
the  Court  below.  And  if  that  Court  had  then  erred,  and 
the  proper  excep-*tion  had  been  saved,  then  this  Court  [352] 
might  act.  Here,  however  the,  applicants  merely  ob- 
jected to  the  Court  entertaining  the  motion,  without  stating  any 
grounds  of  objection,  and  without  saving  any  exception.  Will 
this  Court  now  interfere?  (Pr.  Act,  Sec.  40;  Warner  v.  WUson, 
4  Cal.  310;  Beard  v.  Knox,  5  Cal.  252.) 

Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Tebbt,  C. 
J.,  concurring. 

Suit  to  foreclose  mortgage.  Decree  January  20,  1855.  Sale 
of  premises  under  decree,  February  21st,  1855.  Property  pur- 
chased by  Cohen  &  Silverstein,  no  parties  to  the  original  suit. 
Motion  to  set  aside  sale,  September  13th,  1855.  Sale  set  aside, 
and  Cohen  &  Silverstein  appealed  to  this  Court. 

On  the  part  of  respondents,  it  is  urged  that  the  appeal  in  this 
case  should  be  dismissed  for  certain  causes  assigned.  The 
causes  alleged  would  not  seem  to  be  sufficient,  except  the  one 
that  the  transcript  was  not  filed  within  the  time  required  by  the 
third  rule  of  this  Court.  But  no  motion  to  dismiss  having  been 
made,  and  the  case  submitted,  it  is  too  late  to  make  the  objec- 
tion in  the  brief.  Had  the  objection  been  made  by  motion  to 
dismiss,  then  the  appellants  might  have  been  able  to  show  some 
good  reason  in  excuse  for  the  f£alure. 

The  appellants  insist  that  ihe  judgment  of  the  Court  below 
should  be  reversed,  upon  these  grounds:  First,  because  the 
Court  had  no  jurisdiction  of  the  matter,  as  the  term  of  the  Court 
had  expired,  and  one  entire  term  had  intervened  between  that 
and  the  term  at  which  the  motion  was  made;  second,  because 
defendant,  Klink,  was  regularly  summoned  and  failed  to  set  up 
his  right  of  homestead  before  the  decree  in  the  foreclosure  suit; 
third,  a  motion  to  set  aside  the  sale  for  the  cause  stated,  was 
not  the  proper  remedy. 

The  record  in  this  case  is  not  very  accurately  made  up,  and  as 
there  may  be  a  doubt  whether  the  notice  of  the  motion  was 
given  during  the  term  at  which  the  decree  of  foreclosure  was 
rendered,  it  will  not  be  necessary  to  determine  the  first  point. 

As  to  the  second  ground  taken  by  the  counsel  for  the  appel- 
lants, it  appears  that  defendant,  Klink,  was  duly  served  with 
process  in  Uie  suit  to  foreclose  the  mortgage,  and  made  no  de- 
fense. It  also  appears  ths^  he  made  the  motion  to  set  aside  the 
sale  upon  ihe  general  ground  that  the  premises  were  his  home- 
stead. 

If,  then,  he  could  make  the  notice  to  set  aside  the  sale,  with- 
out joining  with  his  wife,  then  it  would  seem  clear  that  he  could 
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have  set  up  the  same  matter  in  defense  of  tlie  original  action  to 
foreclose  the  mortgage.  And  if  he  could  singly  avail  himself 
of  such  a  defense,  he  was  bound  to  do  so  in  the  first  in- 
stance; and  haying  waived  that  tight,  he  could  not  afterwards 

assert  it. 
[853]  '''But  the  proceedings  in  the  foreclosure  suit,  did  not 
affect  the  right  of  homestead,  and  the  defendant,  Elink, 
could  not  individually  assert  it.  He  had  no  right  to  set  it  up, 
either  in  the  original  suit,  or  in  the  form  of  a  motion  to  set  aside 
the  sale. 

These  points  were  settled  by  this  Court  in  the  late  cases  of  Be- 
vcUk  V.  Kramer y  ante  66  and  Kramer  v.  Revalky  ante  74. 

As  to  the  third  ground,  we  think  it  is  well  taken.  The  ques- 
tion of  homestead  is  too  grave  a  matter  to  be  tried  on  motion. 
In  this  case,  Klink  and  wSe  should  have  filed  a  bill  in  the  nature 
of  a  cross  bill  in  the  foreclosure  suit,  or  they  should  have 
brought  ejectment. 

Judgment  reversed,  and  the  cause  resianded. 


NAGLE  V.  HOMER, 

AooiSFTAHGB,  GoNDiiiasiAZi. — Where  a  draft  is  accepted  conditionally,  to  be 
paid  npon  happening  of  a  contingency,  whether  the  contingency  has 
happened  is  a  qnestion  for  the  jury. 

Idbm.— Draft  WHEN  Dub.— A  draft  payable,  in  terms,  ont  of  an  "  appropria- 
tion "  for  work  done  by  the  acceptor,  becomes  due  on  payment  for  the 
work  by  government. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  complaint  alleges  that  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  of  eighty-six  hundred  and  six  dollars  and 
sixty-seven  cents,  on  a  certain  acceptance,  or  instrument,  in 
vrhting,  as  follows: 

"  $8,606  67.  San  Pbancisco,  Jan.  31st,  1854. 

"  Please  pay  to  my  own  order  the  sum  of  eight  thousand  six 
hundred  and  six  dollars  and  suty-seven  cents,  for  value  received, 
the  same  to  be  paid  out  of  the  appropriation,  as  soon  as  made, 
for  the  extra  work  done  to  the  tfnited  States  Marine  Hospital 
building  in  this  city,  a  statement  of  which  has  been  made  out 
and  regularly  forwarded  by  the  proper  authorities  to  the  Secre- 
tary of  the  Treasury  of  the  United  States,  to  be  laid  before 
Congress  at  the  present  session;  this  sum  being  in  full  of  settle- 
ment this  day  made,  for  tiie  furnishing  and  laying  the  brick  in 
said  building,  agreeable  to  the  terms  of  the  contract  between  G. 
Homer  and  myself.  Geo.  D.  Naole. 

"  To  C.  HoMEE,  Esq.,  San  Francisco." 

On  the  face  of  which  is  vmtten  as  loUows,  in  the  handwriting 
of  defendant:    "  Accepted,  C.  Homes."    And  avers  that  the  ap- 
propriation has  been  made,  and  the  amount  paid  to  the  defend- 
it,  out  of  which  the  above  draft  was  to  have  been  paid,  but 
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that  the  defendant  refused  to  pay,  etc.,  and  claims  legal 

interest  *from  the day  of ,  1865,  the  time    [364] 

of  such  appropriation  and  payment. 

On  the  6tb  of  July,  an  answer  was  filed  for  defendant,  deny- 
ing generally  all  the  allegations  of  the  complaint,  and  claiming 
judgment  against  the  plaintiff  for  two  thousand  dollars,  for 
goods  sold  and  delivered,  and  on  an  account  stated. 

The  case  came  on  for  trial  on  the  18th  of  July,  and  the  ac- 
ceptance written  across  the  face  of  the  writing  declared  upon, 
being  admitted  to  be  the  handwriting  of  the  d^endant,  the  evi- 
dence showed: 

That  in  November,  1861,  the  defendant  contracted  with  the 
United  States  to  erect  the  marine  hospital  in  San  Francisco,  and 
complete  it  in  one  year,  for  one  hundred  and  forty  thousand  dol- 
lars; that  he  was  not  furnished  with  a  site  until  December,  1852, 
more  than  a  year  after,  and  has  preferred  a  claim  for  damages 
in  consequence,  which  is  now  pending,  for  upwards  of  forty 
thousand  dollars;  that  there  were  two  or  three  supplemental 
contracts;  that  the  original  contract  provided  that  the  walls  were 
to  be  built  hollow,  and  the  last  supplemental  contract  provided 
that  they  should  be  built  solid,  and  that  the  defendant  should 
be  paid  fifty-five  dollars  per  thousand  bricks,  for  all  the  extra 
brick'Work  required  in  consequence;  but  that  he  should  wait 
for  payment  until  Congress  made  an  appropriation  therefor; 
that  for  this  extra  brick-work,  and  other  extra  work  performed 
about  the  building,  the  defendant  made  out  a  statement  claim- 
ing about  sixty  thousand  dollars,  which  has  been  forwarded  to 
the  Secretary  of  the  Treasury,  who  has  laid  it  before  Congress 
for  action;  that  the  defendant  has  received  the  whole  amount 
heretofore  appropriated  by  Congress,  on  account  of  the  building, 
and  at  various  times  during  the  progress  of  the  work  received 
sums  of  money  on  account  of  extra  work,  such  as  digging  a  well, 
laying  drains,  and  grading,  etc.,  amounting  to  some  forty  thou- 
sand dollars  in  all;  but  that  he  has  not  received  any  money  on 
account  of  the  two  claims  referred  to;  that  no  apjpropriation  has 
been  made  by  Congress  therefor,  and  he  is  now  m  Washington 
urging  the  allowance  of  those  claims.  That  an  examination  of 
the  building  had  been  made  by  Z.  B.  Tower,  a  captain  and 
brevet-major  in  the  United  States  army,  under  instructions  from 
the  Secretary  of  the  Treasury  of  the  United  States,  and  the  said 
Tower  reported  that  in  his  opinion  Mr.  Homer  bad  been  paid 
all  that  the  work  and  material  in  the  building  were  worth;  that 
his  examination  was  ex  parte,  and  no  one  was  present  on  behalf 
of  Mr.  Homer,  and  that  all  his  information  as  to  payments  to 
Mr.  Homer,  bad  been  derived  from  papers  forwarded  to  him  by 
the  Secretary  of  the  Treasury  at  Washing^n.  That  the  de- 
fendant had  sold  to  plaintiff  a  lot  of  piles,  tor  which  the  plaint- 
iff was  to  pay  two  thousand  dollars,  but  the  witness 
'^'was  of  the  impression  that  the  amount  was  to  be  credited  [365] 
on  the  instrument  now  in  suit. 

The  defendant  moved  for  a  nonsuit,  which  was  refused. 
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The  Court  charged  the  jury  that  it  was  for  them  to  say 
whether  the  time  when  the  note  was  to  become  due  had  arrived^ 
an'd  how  much  was  due,  to  which  the  defendant  excepted. 

The  jury  found  a  verdict  for  plaintiff  for  six  thousand  six 
hundred  and  six  dollars  and  sixty-seven  cents. 

A  motion  was  made  for  a  new  trial,  and  oyerruled  by  the 
Court.    Defendant  appeals. 

Cyril  V,  Grey,  for  Appellant. 

A  plaintiff  must  recover,  if  at  all,  according  to  the  averments 
in  his  complaint,  and  a  Court  is  not  warranted  in  rendering  a 
judgment  in  favor  of  the  plaintiff  when  there  is  no  averment  in 
nis  complaint  upon  which  the  judgment  can  be  based.  {Ster- 
ling  V.  Hanson,  1  Cal.  478;  Mickle  v.  Sanchez,  1  Id.  200.) 

No  principle  is  better  settled  than  that  the  allegations  and 
proofs  must  correspond.  (Cotes  v.  Campbell,  3  Cal.  191;  Lewis  v. 
Meyer,  3  Id.  475;  Moor  v.  I\ied,  3  Id.  190.) 

'^  The  contract  was  to  deliver  sound  rice.  The  plaintiffs  failed 
to  prove  it  was  sound,  and  therefore  did  not  make  out  their 
case."    (Buiz  v.  Norton,  4  Cal.  355.) 

The  evidence  of  the  witness  Tower,  as  to  payments  to  the  de- 
fendant— such  evidence  being  what  he  had  learned  from  the  pa- 
pers forwarded  to  him  from  "Washington,  ought  to  have  been 
excluded.  No  connection  between  the  defendant  and  those  pa- 
pers had  been  shown.  The  witness  also  said  expressly,  that  he 
nad  not  derived  any  knowledge  on  the  subject  of  which  he  tes- 
tified, from  the  defendant. 

The  testimony  of  the  same  viritness  as  to  the  value  of  the  work 
done  by  the  defendant  ought  to  have  been  excluded. 

He  was  not  shown  to  be  an  expert,  but  an  officer  of  the  United 
States  making  an  examination  for  the  government.  The  defend- 
ant was  not  present  at  the  examination.  The  evidence  was  ir- 
relevant. 

The  testimony  of  the  same  vntness  ought  to  have  been  stricken 
out  on  motion  of  the  defendant's  counsel. 

It  was  shown  that  the  payments  to  which  he  had  testified, 
purported  to  have  been  nlade  by  Major  Hammond,  a  resident 
of  San  Francisco,  whose  attendance  could  have  been  secured. 

The  plaintiff  ought  to  have  been  nonsuited.  The  plaintiff's 
evidence  showed  tJ^t  the  time  of  payment  fixed  by  the  plaintiff 
in  the  draft  on  which  he  had  declared,  had  not  arrived. 

The  Court  ought  to  have  instructed  the  jury  to  find  a  verdict 
for  the  defendant.  The  evidence  of  the  defendant  strengthened 
that  already  given  by  the  plaintiff,  showing  that  the  claim 
[356]  of  *the  defendant  out  of  the  appropriation  for  which  the 
plaintiff's  demand  was  to  be  paid,  was  still  pending  and 
unsatisfied;  there  was  not  a  particle  of  evidence  that  the  said 
claim  had  been  paid;  no  appropriation  to  pay  it  had  been  or 
could  be  proved,  and  the  defendant  had  proved  a  just  demand 
against  the  plaintiff  for  two  thousand  dollars. 
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Bobt.  F.  Morrimn,  for  Respondent. 

The  defense  made  is,  that  the  contingency  on  which  the  draft 
was  to  become  due,  had  not  occurred  at  the  time  the  action  was 
brought. 

This  is  purely  a  question  of  fact,  and  as  it  has  been  found  by 
the  jury  in  favor  of  the  plaintiff,  very  strong  reasons  must  be 
presented  in  the  record,  to  justify  this  Court  in  saying  that  their 
finding  was  not  true.  It  is  insisted,  on  behalf  of  the  appellant, 
that  it  is  entirely  immaterial,  so  far  as  the  merits  of  this  case 
are  concerned,  whether  Congress  ever  made  any  appropriation 
or  not. 

When  the  draft  was  drawn,  it  was  contemplated  by  both  Ho- 
mer and  Nagle,  that  when  Homer  got  his  pay  from  tiie  govern- 
ment, Nagle  should  be  compensated  for  his  work  done  upon, 
and  the  materials  furnished  by  him  for,  the  marine  hospital. 
Now,  can  it  be  doubted,  that  this  was  the  intention  of  the  par- 
ties? 

If,  then,  such  was  the  intention  at  the  time  the  draft  was 
drawn,  it  is  a  cardinal  rule  of  construction,  that  such  must  be 
the  meaning  of  the  instrument  sued  on. 

Let  us  see,  then,  whether  Homer  has  been  paid  by  the  gov- 
ernment. 

The  proof  shows,  that  according  to  the  terms  of  the  original 
contract,  between  the  government  and  the  appellant,  in  this 
case,  the  latter  was  entitled  to  receive,  for  building  the  marine 
hospital,  one  hundred  and  forty  thousand  dollars.  If  Homer 
received  more  than  this  amount,  it  must  have  been,  and  the 
proof  clearly  shows  that  it  was,  for,  and  on  account  of  extra 
work;  work  that  was  not  stipulated  for  in  the  original  contract. 

Well,  then;  the  proof  is,  that  Homer,  the  appellant,  was  paid 
by  the  government  two  hundred  thousand  dollars;  sixty  thou- 
sand dollars  of  which  was  for  extra  work,  and  a  large  amount 
of  this  was  paid  him.  Homer,  after  the  draft  was  drawn.     The 

date  of  the  draft  is ,  and  it  appears,  from  the  testimony 

of  Paul,  that  Homer  continued  to  receive  payments,  down  to 
the  time  of  his  departure  from  California,  in ,  1854. 

Here  we  have  sixty  thousand  dollars  paid  for  extra  work,  and 
still  the  appellant  contends  that  the  draft  is  not  due;  because, 
forsooth.  Congress  has  not  made  an  appropriation.  Are  we  to 
lose  our  claim,  simply  because  Congress  has  not  acted  in  the 
matter?  Was  it  the  passage  of  an  appropriation  bill, 
that  the  *parties  had  in  view,  when  they  made  the  settle-  [357] 
ment,  and  drew  the  draft?  No;  it  was  the  payment  of 
the  money  that  they  thought  about,  and  it  could  not  have 
entered  into  the  imagination  of  either  the  plaintiff  or  defendant, 
as  a  matter  of  any  importance  whatever,  whether  the  money  was 
paid  by  the  Secretary  of  the  Treasury,  with  or  without  an  ap- 
propriation by  Congress. 

But,  if  our  claim  was  not  due,  at  the  time  the  action  was  com- 
menced, when  will  it  be  due  ? 

Does  the  testimony  in  the  case  show,  that  Homer  is  entitled 
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to  one  single  dollar  more  than  he  has  received?  No;  but,  on 
the  contrary,  it  distinctly  appears  that  he  has  been  fully  paid, 
and  that  the  authorities  at  Washington  will  not  allow  him  to 
have  any  more. 

''  The  Supreme  Court  will  not  disturb  the  order  of  an  inferior 
Court,  in  granting  or  refusing  a  new  trial,  unless  manifest  error 
shall  appear."    (BarOeU  v.  Hogden,  3  Cal.  55.) 

**  It  is  only  in  cases  where  the  verdict  of  the  jury  strikes  the 
mind,  at  first  blunh,  as  palpably  and  manifestly  contrary  to  evi- 
dence, that  the  Court  will,  for  that  reason,  interfere  to  set  it 
aside."    (Dawson  v.  Bobbins,  5  Gil.  72.) 

*'  A  Court  will  not  grant  a  new  trial  when,  in  its  opinion,  sub- 
stantial justice  has  been  done  between  the  parties,  though  the 
law  arising  on  the  evidence  would  have  justified  a  different  re- 
sult."   {Smith  V.  ShvMz,  1  Scam.  491.) 

"  It  does  not  always  follow,  that  a  new  trial  will  be  granted, 
even  if  the  jury  find  against  the  weight  of  evidence — against 
the  instructions  of  the  Court,  or  through  misdirection  of  the 
Court,  on  a  point  of  law,  provided  the  Court  is  satisfied  that 
justice  has  been  done."    (Leigh  v.  Bodges,  3  Scam.  18.) 

'*  A  new  trial  will  not  be  granted  against  strong  circumstan- 
ces of  equity."    (2  McLean,  253.) 

BuBNETT,  J,,  delivered  the  opinion  of  the  Court— Tebkt,  O.  J., 
concurring. 

The  plaintiff  dedared  upon  the  following"  instrument  in  writ- 
ing: 

$8,606  67.  0AK  FsAHOisoo^  Jan.  31, 1854. 

Please  pay  to  my  own  order  the  sum  of  eight  thousand  six 
hundred  and  six  dollars  and  sixty-seven  cents,  for  value  received, 
the  same  to  be  paid  out  of  the  appropriation,  as  soon  as  made, 
for  the  extra  work  done  to  the  United  States  hospital  building, 
in  this  city;  a  statement  of  which  has  been  made  out  and  regu- 
larly forwarded,  by  the  proper  authorities,  to  the  Secretary  of 
the  Treasuiy  of  the  United  States,  to  be  laid  before  Congress  at 
the  present  session;  this  sum  being  in  full  of  settlement  this 
day  made,  for  the  furnishing  and  laying  the  brick,  in 
[358]  said  building,  "^agreeably  to  i^e  terms  of  the  contract  be- 
tween C,  Homer  and  myself. 

Gbo.  D.  Naolb. 
To  C.  Homes,  Esq.,  San  Francisco. 

On  the  face  of  which  is  written,  as  follows,  in  the  handwrit- 
ing of  defendant:    **  Accepted,  C.  Homer." 

The  complaint  avors  that  the  appropriation  has  been  made, 
and  the  amount  received  by  the  defendant,  out  of  which  said 
draft  is  payable,  and  prays  jud;7ment  for  the  same,  with  inter- 
est from  the  date  of  said  appropriation. 

Under  the  proof  in  the  case,  the  only  question  for  the  jury 
to  determine  was,  whether  the  contingency  had  happened,  upon 
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which  the  draft  would  become  due.  The  appropriation  made  by 
Congress,  for  the  hospital,  was  one  hundred  and  eighty  thou- 
sand dollars,  and  the  first  contract  with  Homer  amounted  to 
one  hundred  and  forty  thousand  dollars.  There  were  two  sup- 
plemental contracts,  for  specific  sums,  but  the  amount  is  not 
shown  in  the  record.  There  was  a  third  supplemental  contract, 
providing  that  the  walls  (which,  by  the  original  contract,  were 
to  be  hollow,)  should  be  built  solid,  and  the  contractor  was  to 
receive  fifty-five  dollars  per  thousand,  for  the  extra  bricks,  and 
to  wait  until  Congress  made  an  appropriation  therefor.  The 
whole  amount  paid  Homer  was  some  two  hundred  thousand 
dollars;  some  sixty  thousand  dollars  had  been  paid  him  beyond 
the  sum  mentioned  in  the  original  contract,  and  twenty  thou* 
sand  beyond  the  appropriation  made  by  Congress. 

The  plaintiff  contends  that  the  understanding  of  the  parties 
was,  that  he  should  be  paid  as  soon  as  the  defendant  received 
compensation  for  the  work  from  the  federal  government;  and 
although  the  contract  looked  to  an  appropriation  by  Congress, 
still,  if  the  money  was  paid  by  the  proper  department,  he  was 
then  entitle  to  receive  the  amount  due,  and  could  not  be  re- 
quired to  wait  for  an  act  of  Congress,  to  pay  a  debt  which  had 
already  been  satisfied. 

This  position  of  the  plaintiff  would  seem  to  be  correct.  It  is 
true  that  the  draft  was  stated  to  be  due  when  the  appropricition 
should  be  made.  But  an  appropriation  was  only  a  means  to 
reach  the  end  contemplated  by  the  parties,  namely:  the  pay- 
ment to  Homer,  for  the  extra  brick-work.  It  was  tiiie  payment 
to  Homef  that  made  him  liable  to  Nagle.  It  does  not  matter 
whether  Homer  was  paid  in  one  form,  or  another,  so  he  was 
paid. 

Whether  Homer  was  paid  for  the  particular  extra  work,  was 
a  question  of  fact  for  uie  jury.  Other  extra  work  had  been 
done  by  the  defendant,  and  whether  the  pavments  he  received 
for  extra  work  were  parUy  for  this  extra  work,  was  a  question  in 
reference  to  which  there  was  a  conflict  of  testimony.  The 
jury  '^'having  found  for  the  plaintiff,  and  their  being  tes-  [359] 
timony  to  sustain  their  finding,  we  cannot  disturb  their 
verdict. 

As  to  the  objection  to  the  admission  of  the  testimony  of  Maj. 
Tower,  we  think  it  is  not  material,  as  no  injury  could  have  been 
done  by  the  introduction  of  those  portions  which  might  not  have 
been  strictly  proper.  Taken  in  connection  with  the  testimony 
of  the  other  witnesses,  no  injury  was  done  to  the  defendant. 

Judgment  affirmed* 


PEOPLE  V.  GEHR. 

Ghallencie,  fob  Gauss, — A  challenge  for  canse  is  warranted  where  the  juror, 
on  his  voir  dire^  states  that  it  would  require  proof  to  change  the  opinion 
then  existing  in  his  mind. 

I]>KiK.— The  fact  that  tiie  juror  says  that  he  could  tiy  the  oanse  impaitiallj, 
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will  not  make  him  competent.  The  life  or  liberty  of  a  citizen  is  not  to 
be  committed  to  the  decision  of  those  whose  prejudice  and  pzide  ci 
opinion  are  enlisted  against  him. 

Appeal  from  the  County  Court' of  Nevada  County. 

Indictment  for  robbery. 

On  the  trial  of  this  cause,  one  R.  R.  Craig,  "who  was  being 
examined  upon  his  voir  dire,  touching  his  qualification  as  a 
juror,  answered  that  he  had  formed  and  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner,  and  that  he  then 
believed  the  prisoner  to  be  guilty  of  the  offense  charged;  that 
this  opinion  was  formed  from  rumor,  on  the  supposition  that  the 
rumor  was  true,  and  that  testimony  would  alter  or  remove  it; 
that  he  thought  he  could  try  the  case  without  bias  or  prejudice, 
but  it  would  require  proof  to  change  the  opinion  then  existing 
in  his  mindi 

The  defendant  challenged  the  juror  for  cause;  the  challenge 
was  denied,  and  defendant  excepted. 

The  defendant  was  convicted,  and  sentenced  to  ten  years'  con- 
finement in  the  State  prison,  from  which  judgment  lie  took  this 
appeal. 

Belden  ^  Yard,  for  Appellant. 

The  case  of  The  People  v.  McCavley,  1  Cal.  385,  can  doubtless 
be  considered  the  extreme  limit  to  which  antecedent  impressions 
as  to  the  matter  in  issue  can  be  carried  without  disqualifying  as 
a  juror.  The  subsequent  cases  of  The  People  v.  Stewart,  Janu- 
ary Term,  1857,  and  People  v.  Nathan  CoUle,  July  Term,  1856, 
are  the  very  proper  modifications  of  the  extreme  rule  laid  down 
in  the  case  first  cited,  it  will  be  seen,  however,  from  the  record, 
that  even  the  decision  in  the  McCauley  case  is  far  from  sustain- 
ing the  ruling  of  the  Court  in  the  case  at  bar,  especially  if  the 
reasoning  upon  which  our  statute  was  framed  be  taken 
[360]  into  con-*sideration.  In  People  v.  Bodine,  %  Denio,  281, 
referred  to  by  this  Court  as  explanatory  of  our  statute,  it 
vrill  b€!  seen  that  the  instructions  of  the  Circuit  Judge  (which 
were  afterwards  made  the  basis  of  the  enactment)  amount  to 
this,  that  the  formation  of  a  fixed  and  decided  opinion,  such  as 
it  would  require  evidence  to  remove,  of  the  guilt  or  innocence  of 
the  prisoner,  disqualified  as  a  juror,  and  that  the  declaration  of 
the  party  that  he  could  try  the  cause  without  bias,  did  not  ren- 
der him  competent.  The  term  '^  decided  "  in  this  opinion  must 
be  regarded  as  explaining  and  controlling  the  word  **  fixed,"  for 
if  the  latter  is  to  receive  its  ordinary  signification  of  unalterable 
or  immovable,  it  would  be  impossible  to  disqualify  a  juror. 
There  are  few  propositions  deduced  from  facts,  by  reason  and 
analysis,  which  amount  to  demonstration,  and  that  opinion 
which  is  founded  in  less,  must  be  changeable.  The  ruHng  of 
the  Circuit  Judge  must  not  be  construed  to  mean  a  fixed  and 
unalterable  conclusion,  but  that  the  mind  of  the  juror,  acting 
upon  the  rumors  and  reports  in  circulation,  and  judging  from 
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these  as  its  premises,  had  formed  an  opinion  from  which  it  would 
not  free  itself,  but  iiiat  other  or  external  evidence  must  be  ad- 
duced to  change  or  overthrow  the  conclusion  to  which  it  had 
arrived.  In  the  case  at  bar,  the  juror  does  not  give  his  senti- 
ments, as  opinion,  but  declares  them  as  belief — ^and  between  the 
opinion  and  belief,  a  well-defined  distinction  is  drawn.  Both 
terms  are  employed  in  our  statute,  but  both  justice  and  reason 
require  that  in  the  enactment,  belief  should  be  construed  as 
synonjTnous  with  persuasion  or  opinion.  As  defined  by  Web- 
ster, opinion  is  the  assent  of  the  understanding  gained  by  evi- 
dence of  probability;  which  rather  inclines  to  one  persuasion 
than  another,  yet  not  without  a  mixture  of  uncertainty  or  doubt. 
Belief,  upon  the  other  hand,  is  termed  a  persuasion  of  the  truth, 
or  assent  of  the  mind  to  the  truth  of  a  declaration,  proposition, 
or  alleged  fact,  on  the  ground  of  evidence  distinct  from  personal 
knowledge.  Opinion  may,  therefore,  be  considered  the  inclina- 
tion of  the  mind  toward  one  of  several  propositions,  while 'be- 
lief is  the  conclusion  as  to  one  to  the  exclusion  of  the  others. 
In  the  one,  its  bias  may  be  changed  or  removed  by  its  own 
reasoning  powers,  but  in  the  other,  it  rests  in  its  deductions, 
and  external  influences  can  alone  change  it;  that  this  belief  was 
founded  upon  reports  and  rumors,  does  not  change  its  disquali- 
fying effect.  Its  existence  is  what  renders  the  juror  incompetent, 
not  why  it  exists.  That  he  has  judged  hastily  or  reasoned 
superficially,  the  Court  cannot  decide.  A  Newton  or  Locke 
may,  by  metaphysical  analysis,  arrive  at  a  conviction,  which, 
wiUi  another,  is  mere  impulse  or  conjecture;  yet  facts,  which 
force  the  philosopher  from  his  position,  might  be  powerless  and 
futile  with  the  other.  The  tenacity  with  which  the  mind  clings 
to  its  own  deductions,  is  dependent  upon  causes  of  which 
neither  Court  nor  counsel  can  be  cognizant.  The  char- 
'^'acter  of  the  man,  his  confidence  in  his  informant,  his  [361] 
personal  knowledge  of  the  accused — these,  and  number- 
less others,  are  the  hidden  defenses  of  his  position,  against  which, 
evidence,  argument,  and  instruction,  are  alike  powerless.  In 
such  a  case,  of  what  benefit  to  the  prisoner  is  the  time  and  law- 
honored  presumption  that  he  is  innocent  until  proved  guilty? 
Of  what  advantage  the  instructions  of  the  Court,  when  a  con- 
clusion, which  should  only  be  derived  from  law,  as  applied  to 
legal  evidence,  existed  antecedent  to  either?  Nor  does  the 
juror's  declaration  that  he  can  try  the  cause  without  bias,  change 
his  position;  if  the  state  of  his  mind,  as  laid  before  the  Court, 
exhibit  bias  or  prejudice,  his  own  denial  of  its  existence  can  no 
more  change  the  fact  than  it  would  were  he  to  deny  his  presence 
before  the  Court.  Belief  is,  also,  as  I  have  shown,  a  conclusion 
of  the  mind,  and  to  assert  that  it  does  not  favor,  and  is  not 
biased,  in  support  of  its  own  deductions,  is  to  utter  a  fallacy; 
nor  is  the  juror  to  determine  his  own  competency.  Bias  is  a 
question  of  both  law  and  fact,  and  from  both  the  Court  is  to  de- 
cide as  to  competency;  to  permit  a  juror? whatever  prejudice  his 
examination  may  have  elicited,  to  qualify  himself  by  a  general 
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declaration  that  he  would,  or  could  be  governed  by  evidence^ 
would  make  challenges  for  cause  a  mere  farce.  As  to  whether 
our  peremptorily  challenging  those  jurors  whom  the  Court  de- 
cided qualified,  and  not  exhausting  our  challenges  in  complet- 
ing the  panel,  causes  the  error  of  the  Court,  in  forcing  us  to  ex- 
cuse, as  a  matter  of  favor,  what  we  were  entitled  to  as  of  right, 
I  would  only  say  that  such  a  rule  is  virtually  declaring  that  no 
challenge  for  cause  can  properly  or  safely  be  interposed  until 
the  prisoner's  peremptory  challenges  are  exhausted.  In  the  case 
of  People  V.  Bodine,  before  referred  to,  this  question  is  so  ably 
discussed,  by  both  Court  and  coimsel,  that  reference  to  that  de- 
cision must  sufSce.    (1  Den.  281.) 

Tebrt,  C.  J.,  after  stating  the  facts^  delivered  the  opinion  of 
the  Court — Burnett,  J.,  concurring. 

The  decision  of  the  Court  upon  the  competence  of  the  juror, 
was  directly  in  conflict  with  the  statute  law,  as  well  as  the 
former  rulings  of  this  Court.  (See  People  v.  GoUle^  6  Cal.  227; 
and  People  v.  Stewart,  7  Cal.  140.) 

The  Act  to  regulate  proceedings  in  criminal  cases,  section 
three  hundred  and  forty-seven,  prescribes  as  cause  of  challenge 
to  *a  juror,  the  "having  formed,  or  expressed  an  unquallified 
opinion  that  the  prisoner  is  guilty  or  not  guilty  of  the  offense 
charged." 

The  Legislature,  by  this  enactment,  evidently  designed  to 
secure  the  parties  charged  with  crime,  a  fair  and  impartial  trial 
before  an  unprejudiced  jury,  by  excluding  from  the  panel  all 
persons  wno,  by  reason  of  having  formed  or  expressed  an 
[362]  opinion,  *would  probably  feel  an  undue  bias,  and  be  in* 
competent  to  weigh  impartially  the  testimony,  and  arrive 
at  a  correct  conclusion. 

It  is  well  known  that  there  is  in  the  minds  of  most  men,  a  de- 
sire to  be  thought  consistent,  which  induces  them  to  adhere  with 
tenacity  to  views  once  entertained,  and  expressed;  the  law  has 
therefore  wisely  ordained  that  the  life  or  liberty  of  a  citizen 
shall  not  be  committed  to  the  decision  of  those  whose  prejudices 
and  pride  of  opinion  are  enlisted  against  him. 

In  the  present  case  the  juror  admitted,  that  at  the  time 
of  his  examination,  he  believed  the  prisoner  guilty  of  the 
offense  charged,  and  that  it  would  require  proof  io  change  this 
opinion. 

The  principle  at  the  law,  founded  in  humanity  and  justice, 

E resumes  the  accused  to  be  innocent,  and  he  is  not  put  upon 
is  defense,  until  his  guilt  is  prima  faaie  established  by  evi- 
dence; in  the  mind  of  the  juror,  this  principle  was  reversed,  and 
the  accused  was  already  held  to  be  guilty «  even  before  a  single 
witness  had  testified  against  him. 

The  fact  that  the  juror  further  said,  that  he  could  try  the 
cause  impartially,  was  entitled  to  no  consideration;  few  men 
will  admit  that  they  hsi^e  not  sufficient  regard  for  truth  and  jus- 
tice to  act  impartially  in  any  matter,  however  much  they  may 
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feel  in  regard  to  it,  and  eveiy  day's  experience  teaches  us  that 
no  reliance  is  to  be  placed  in  such  declarations. 

Nor  is  the  fact  that  the  opinion  of  the  juror  was  formed 
merely  from  rumor,  any  argument  in  favor  of  his  competency. 
The  statute  excludes  all  who  have  formed  or  expressed  an  un- 
qualified opinion  upon  the  question  of  guilt,  whether  the  opinion 
is  formed  from  rumor  or  from  the  evidence,  or  from  personal 
knowledge. 

In  fact,  the  rights  of  the  accused  would  probably  be  much 
safer  in  the  hands  of  a  juror  whose  opinion  had  been  formed 
from  a  partial  knowledge  of  the  testimony,  than  of  one  who  was 
capable  of  forming  and  expressing  a  fixed  and  unqualified  opin- 
ion in  matters  of  such  moment  from  mere  idle  rumor. 

The  judgment  of  the  Court  below  is  reversed,  and  a  new  trial 
ordered. 


*MITCHELL  V.  STEELMAN  et  al.  [363] 

Mo9iaAOi  ON  Yjbsxl,  Nones  of. — ^Where  A.,  the  owner  of  a  sea-going  vea- 
sel,  exeoutes  to  B.,  a  mortgage  thereon,  which  ia  recorded  in  the  cnatom- 
honse  of  her  home  port,  S.  oommencea  soit  to  foreclose  the  mortgage, 
and  makes  G.  a  party  defendant  thereto,  on  the  ground  that  he  has  pur- 
chased the  yessel,  subject  to  the  lien  of  plaintiff's  mortgage,  C,  in  his 
defense,  avers  that  the  mortgage  was  Toia  under  our  Statute  of  Frauds, 
and  that  he  now  held  the  'vessel  discharged  from  the  same:  Held,  that  the 
mortgage  was  a  valid  lien,  and  that  the  record  of  the  mortgage  was  suffi- 
cient notice  thereof  to  0. 
CoMMEBOE — PowEB  OF  CoNOBESB,  WHEN  ExcxugiTB. — The  power  of  Congress 
to  regulate  commerce,  is  exclusive,  when  exercised.  The  Act  of  Con- 
gress of  July  29th,  1850,  authorizing  mortgages  of  this  kind  to  be  re- 
corded, and  making  the  record  thereof  notice  to  third  parties,  being  in 
conflict  with  our  Statute  of  Frauds,  the  latter  must  yiela. 

MoBTQAOB— -Statute  of  FBAni>s.--Where  notice  of  a  mortgage  is  had  by  a 
subsequent  purchaser  or  mortgagor,  he, is  not  protected  by  our  Statute 
of  Frauds. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Fran- 
cisco. 

The  defendant  Steelman,  on  the  12th  day  of  June,  1854,  exe- 
cuted to  William  B.  Swain,  his  promissory  note  for  one  thousand 
two  hundred  and  fifty  dollars,  and,  to  secure  the  payment  of  the 
same,  executed  to  Swain  a  mortgage,  upon  the  schooner  Fal- 
mouth. The  mortgage  was  duly  recorded  in  the  records  of  mort- 
gages, in  the  custom-house,  at  San  Francisco,  and  the  note  and 
mortgage  were  afterwards,  on  the  30th  day  of  April,  1855,  as- 
signed by  Swain  to  the  plaintiff.  The  schooner  was  permitted, 
by  the  holder  of  the  note  and  mortgage,  to  remain  in  the  pos- 
session of  Steelman,  who  sold  his  interest  in  the  yessel  to  the 
defendant  Lawrence,  on  the  6th  of  December,  1855.  The  plaint- 
iff brought  his  action  to  foreclose  his  mortgage,  and  defend- 
ant Lawrence  was  made  a  party,  as  claiming  an  interest  in  the 

1.  Approred  People  ▼.  fiayaioiMi,  34  CaL  408.  dtlng  jnany  caaes;  White^e  Ba»k  t.  Smiih, 
T  Wall.  656. 
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mortgaged  property.  Lawrence  demurred,  and  answered  at  the 
same  time;  the  demurrer  was  overruled,  a  trial  had  upon  the 
merits,  when  judgment  was  rendered  for  plaintiff  against  Steel- 
man,  and  a  decree  entered  that  the  vessel  be  sold,  and  the  de- 
fendant Lawrence  appealed  to  this  Court. 

There  was  testimony  which  satisfied  the  Chancellor  that  the 
defendant  Lawrence  had  purchased  the  interest  of  Steelman,  in 
the  vessel,  subject  to  the  mortgage,  which  he  expressly  prom- 
ised to  pay. 

,  Calhoun,  Wise  &  Delia  Torre,  for  Appellant. 

This  is  a  bill  in  equity,  and  should  be  judged  by  the  rules  of 
equity  pleading,  where  the  code  does  not  interfere. 

The  only  part  of  the  complaint  which  contains  a  charge  against 
the  defendant  Lawrence,  is  in  these  words : 

"  And  plaintiff  further  avers,  that  said  defendant  Law- 
[364]    rence  *has  purchased  the  said  schooner,  subject  to  the 
lien  of  said  mortgage,  and  now  holds  the  same." 

This  is  insuficeut.  It  states  a  conclusion  of  law  instead  of 
facts,  whence  the  conclusion  is  to  be  drawn.  It  admits  of  no 
mode  of  answer,  except  a  general  denial.  The  plaintiff's  bill 
must  show,  by  the  facts  it  charges,  that  defendant  is  liable. 
This  is  so  elementary,  that  citations  may  be  made  to  books  on 
pleading — passim,  (Mitford,  Story's  Eq.  PL;  Dan.  Ch.  Pr.  See 
Hyves  V.  liyves,  3  Ves.  343;  Crossing  v.  Honor,  1  Term  Rep.,  180; 
Lord  Uxhridge  v.  Slrucland,  1  Vcs.  56;  3  Mcr.  503.) 

On  the  case  made  at  trial,  defendant  Lawrence  was  entitled 
to  a  decree,  and  the  bill  ought  to  have  been  dismissed  against 
him. 

The  Judge  thinks  notice  of  a  prior  mortgage  was  proved 
against  him. 

But  admitting  the  testimony  bf  Swain,  and  the  wisdon  of  the 
statute  becomes  apparent.  A  mortgage  is  given  of  the  vessel  in 
her  homo  port,  and  for  over  eighteen  months,  although  she  is 
hero  trading  all  the  while,  no  possession  is  either  taken,  or  at- 
tempted by  the  mortgagee. 

This  Court  interprets  our  Statute  of  Frauds  strictly.  (See  Cal- 
derwood  v.  AbeU,  4  Cal.  90,  and  the  admirable  argument  of  the 
Court. 

Fitzgerald  v.  Gorham,  4  Cal.  289,  does  not  allow  even  a  "con- 
structive" change  of  possession  to  be  sufficient  to  avoid  legal 
fraud  under  our  statute,  The  change  must  be  "actual."  See 
Meyer  v.  Gorham,  5  Cal.  322,  covenant  in  the  mortgage  itself  can- 
not dispense  with  the  necessity  of  possession. 

It  is  supposed  that  vessels,  being  a  peculiar  species  of  prop- 
erty, ought  not  to  be  bound  by  this  sale.  It  is  sufficient 
that  our  State  has  thought  fit  to  include  them;  by  section  eight- 
eenth of  the  statute,  possession  must  be  taken.  Here,  the  mort- 
gage was  made  between  citizens  of  California,  and  at  the  home 
port  of  the  vessel  while  phe  was  at  the  wharf  at  San  Prancisco, 
and  she  has  been  habitually  at  that  port  ever  since. 
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^  ... 

!Bui  it  is  finally  contended,  that  the  mortgage  having  been 
recorded  nnder  the  Act  of  Congress  of  1850,  possession  under 
our  State  law  was  dispensed  with.  If  this  be  so,  it  can  only  be 
because  the  Act  of  Congress  operates  a  repeal  of  our  Statute  of 
Frauds,  so  far  as  vessels  are  concerned.  This  power  in  the  fed- 
eral government  could  only  exist  under  the  grant  of  the  power 
to  regulate  commerce.  It  might  be  a  grave  question  how  far 
the  Constitution  would  extend  to  enable  Congress  to  repeal  the 
law  of  a  State  in  relation  to  the  title  to  personality  in  its  own 
forum.  But,  it  is  considered  the  question  does  not  arise  in  this 
case.  It  admits  of  an  easier  solution.  A  ship  is  not  only  an  in- 
strument of  commerce,  but  an  object  of  property.  As  an  instru- 
ment of  commerce,  it  can  be  regulated  by  Congress,  as 
for  *instance,  by  the  Navigation  Acts.  Does  this  prevent  [365] 
a  State  from  requiring  certain  evidences  of  fair  dealing 
in  their  transfer,  when  the  question  is  raised  in  its  own  forum  ? 

The  act  of  Congress  of  1850,  is  not  conclusive  nor  exclusive. 
It  only  provides  for  mortgages  being  invalid  in  certain  cases, 
and  unless  certain  conditions  be  complied  with,  a  State  must 
have  the  clear  right  to  superadd  other  conditions  in  its  own 
forum,  and  between  its  own  citizens.  (See  the  opinion  of  the 
Supreme  Court  U.  S.  per  Babboub,  J.,  11  Pet.  141,  etc.,  in  City 
of  New  York  v.  Miln.) 

**  The  instrument  of  navigation,  that  is  the  vessel,  when 
within  the  jurisdiction  of  she  State,  is  liable  by  its  laws,  to 
execution."  ''  The  State  has  a  right  to  vindicate  its  criminal 
justice  against  the  officers,  seamen,  and  passengers  who  are 
within  its  jurisdiction,  and  also  in  the  administration  of  its  civil 
justice,  to  cause  process  of  execution  to  be  served  on  the  body 
of  the  very  agents  of  navigation,  and  also  on  the  instrument  of 
navigation,  under  which  it  may  be  sold,  because  they  are  within 
its  jurisdiction,  and  subject  to  its  laws." 

''  Each  of  these  laws  depends  upon  the  same  principle  for  its 
support;  and  that  is,  that  it  was  passed  by  the  State  of  New 
York,  by  virtue  of  her  power  to  enact  such  laws  for  her  internal 
police,  as  it  deemed  best;  which  laws  operate  upon  the  persons 
and  things  within  her  territorial  limits,  and  iiierefore,  within 
her  jurisdiction." 

As  to  the  right  of  a  State  to  prescribe  laws  for  title  within 
her  limits,  and  in  her  own  forum,  see  Warren  NorrisY,  Johnson, 
January,  1856,  p.  98,  Cal.  Sup.  Court. 

At  all  events,  in  the  case  of  Davidson  v.  Oorham,  October, 
1856,  the  Supreme  Court  of  California  held,  that  in  order  to 
take  advantage  of  this  very  act  of  Congress,  the  complaint  must 
set  out  all  the  facts  which  bring  the  case  within  the  act.  In  the 
present  instance  this  has  not  been  done,  and  of  course  the  act 
cannot  be  applied. 

State  can  tax  instruments  of  commerce.  {Naihan  v.  Louisiana, 
8  How.  73.) 

In  Davidson  v.  Oorham,  this  Court  decides,  that  everything 
necessary  to  constitute  a  vessel  of  the  United  States,  must  ap- 
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pear  afitenatiYelj.  The  Court  can  neyer  know  that  a  Tessel  is  a 
vessel  of  the  United  States;  that  she  has  been  enrolled  or  reg- 
istered; that  she  was  mortgaged  when  she  was  enrolled  or  reg- 
istered, and  before  she  changed  her  port,  and  while  she  was  the 
property  of  the  s^une  person,  unless  it  is  affinnativelj  pleaded 
and  proved. 

Is  the  law  of  Congress  constitutional?    It  is  claimed  that 

Congress  has  the  power,  from  the  clause  regulating  commerce. 

What  is  the  meaning  of  regulating  commerce  ?    Does  it 

[366]    mean  ^regulating  property  ?    Is  property  commerce,  and 

commerce  property  ? 

Now,  it  must  be  clear  that  they  cannot  regulate  property.  It 
is  useless  for  us  to  show  what  it  means.  We  may  ^top  here. 
The  authorities  cited  by  the  respondent  will  be  found  not  to  sus- 
tain his  case* 

J7.  J9.  JaneSy  for  Bespondent. 

The  pleadings  and  proofs  show  the  vessel  to  have  been  a  sea- 
going vessel,  enrolled  for  the  coasting  trade — a  vessel  of  the 
United  States,  at  sea  ''most  of  the  time.''  That  possession  was 
delayed  after  the  mortgage,  at  request  of  appellant,  and  for  his 
benefit.  This  waiver  he  now  seeks  to  avail  himself  of  to  plaint- 
iff's prejudice.  This  is  a  proceeding  in  equity,  and  is  to  be  ad- 
judicated as  such. 

Defendant  Lawrence  had  due  and  legal  notice  of  the  mortgage, 
became  a  party  thereto,  and  took  the  vessel  subject  thereto. 

Our  Statute  of  Frauds  does  not  require  that  the  mortgagee 
should  i^e  possession  of  a  vessel  upon  the  execution  of  a  mort- 
gage. The  seventeenth  section  does  not  declare  a  mortgage 
void  in  default  of  possession, ^ut  provides  ''that  it  shall  not  be 
valid  against  any  other  persons  than  the  parties  thereto."  And 
this  is  qualified  by  section  eighteen,  which  provides  that  the 
mortgagee  shall  take  possession  of  the  class  of  vessels,  such  as 
this  IS  diown  to  be,  "as  soon  as  may  be  after  their  return  to 
port." 

Those  words,  "as  soon  as  may  be,"  have  meaning  determined 
by  judicial  decisicms,  and  all  the  circumstances  of  the  case  are 
to  be  taken  into  consideration,  in  determining  whether  a  mort- 
gagee has  forfeited  his  right  to  the  vessel  by  his  delay  in  taking 
possession.  (Joy  v.  Sears,  9  Pick.  41;  Gardner  v.  Herolan,  2 
Pick.;  Wheeler  v.  Sumner,  4  Mas.  186;  Abbott  on  Shipping, 
mar.  31,  and  note,  and  authorities  there  cited.) 

If,  then,  as  to  third  parties  generally,  the  time  of  taking  po»- 
s^sion  of  a  mortgaged  vessel  is  left  to  be  determined  by  all 
the  circumstances  of  tixe  case,  how  can  a  Court  of  Equity  favor 
a  defendant  who  secures  the  delay  in  taking  possessicm  for  his 
own  advantage,  and,  after  profiting  by  it,  seeks  to  use  it  as  a 
means  of  depriving  a  mortgagee  of  his  just  rights  ? 

"  The  mortgagee,  by  waiving  his  right  to  possession,  only 
takes  the  risk  that  the  mortgagor  will  not  impose  upon  an  inno- 
cent purchaser.     This  is  all  his  risk." 
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The  policy  of  all  maritime  nations  is  to  keep  their  vessels  ac- 
titely  employed,  and  every  indujcement  is  held  out  to  prevent 
obstacles  being  opposed  to  their  active  service.  (Benedict's 
Adm.,  p.  157,  Sec.  277,  and  Molloy,  308;  Abbott  on  Shipping, 
mar.  100;  Flanders  on  Shipping,  358;  11  Pet.  176.) 

Such  interpretation  of  our  Statute  of  Frauds,  is  not  incon- 
sistent with  all  the  rulings  cited  by  defendant's  counsel, 
as  to  pos-*se8sion  of  mortgaged  chattels  by  mortgagee,    [367] 
as  all  such  strictness  is  expressly  waived  by  our  Statute 
of  Frauds,  as  to  vessels. 

The  mortgage  of  the  vessel  is  valid  and  binding  upon  all  in- 
terested, without  possession  in  the  morigs^ee  at  all.  It  is  a 
mortgage  of  a  vessel  of  the  United  States,  duly  enrolled  and  re- 
corded according  to  the  Act  of  Congress,  a.  p.  1850,  regulating 
the  recording  of  mortgages,  etc. 

Appellant's  counsel  avoids  the  discussion  of  the  power  of  the 
federal  government  to  regulate  property  in  vessels,  because  he 
is  satisfied  with  an  easier  solution,  inasmuch  as  the  right  of  Con- 
gress, under  the  Constitution,  to  regulate  commerce,  only  affects 
vessels  as  ''instruments  of  commerce/'  (vehicles,  I  suppose,  is 
meant,)  **  not  in  any  of  their  incidents  as  property." 

I  admit  that  the  power  of  Congress  to  regulate  commerce 
does  not  extend  to  vessels  belonging  wholly  to  the  internal  com- 
merce of  a  State,  and  not  enroll^  for  the  coasting  trade,  or  reg- 
istered for  the  foreign  trade. 

But  the  same  principle  which  excludes  the  general  government 
from  interfering  with  vessels  purely  local  in  character,  excludes 
the  interference  of  a  State  with  enrolled  vessels  of  the  United 
States,  engaged  in  the  coasting  trade,  or  registered  vessels,  en- 
gaged in  foreign  trade.  It  wiU  not  be  disputed  that  ''  a  State 
cannot,  in  any  way,  interfere  with  vessels  engaged  in  foreign 
commerce,"  for  the  States  are  unknown  to  foreign  nf^ons.  But 
the  power  to  regulate  foreign  commerce  is  given  in  the  same 
words,  and  the  same  breath,  as  it  were,  with  that  over  the  com- 
merce of  the  States,  and  with  the  Indian  tribes.  ''Congress 
shall  have  power  to  regulate  commerce  with  foreign  nations, 
and  among  the  several  States,  and  with  the  Indian  tribes."  (U. 
S.  Constitution,  Sec.  8;  Gibbons  v.  Ogden,  9  Wheat.  585,  686; 
3  Bd.  1851.) 

In  the  case  last  above  dted,  the  subject  is  fully  considered  by 
the  United  States  Supreme  Court.  Chief  Justice  MabshaTiL  and 
Justice ,  JoHKSOsr  delivered  the  opinions.  The  following  points, 
are  there  expressly  decided: 

1.  The  power  to  regulate  commerce,  as  far  as  it  extends,  is 
exclusively  vested  in  Congress,  and  no  part  of  it  can  be  exer- 
cised by  a  State. 

2.  The  power  to  regulate  commerce  extends  to  every  species 
of  commercial  intercourse  between  the  United  States  and  for- 
eign nations,  and  among  the  several  States.  It  does  not  stop  at 
the  external  boundaries  of  a  State,  but  it  does  not  extend  to 
c(»nmerce  completely  internal. 
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3.  An  enrollment  of  a  yessel  confers  a  national  character,  and 
entitles  the  vessel  to  be  classed  as  a  vessel  of  the  United  States, 
just  as  registration  confers  a  national  character  upon  vessels 
destined  for  ports  in  foreign  countries. 

4.  Vehicles  of  commerce  are  a  subject  of  commercial 
[368]  regula-*tion.  In  the  case  cited,  Judge  Johnson  says. 
''Commerce,  in  its  simplest  signification,  means  an  ex- 
change of  goods;  but  in  the  advancement  of  society,  labor,  trans- 
portation, intelligence,  care,  and  various  mediums  of  exchange, 
become  commodities,  and  enter  into  commerce.  The  subject,  Uie 
vehicle,  the  agent,  and  their  various  operations,  become  the  ob- 
ject of  commercial  regulation.  The  power  to  regulate  commerce, 
granted  by  the  Constitution  to  the  federal  government,  was 
that  power  to  regulate  commerce  which  previously  existed  in 
the  States.  What  was  that  power?  The  States  were  unques- 
tionably supreme,  and  each  possessed  that  power  over  com- 
merce which  is  acknowledged  to  reside  in  every  sovereign  State." 

Another  authority  upon  national  jurisdiction  over  vessels  as 
property,  is  Pardessus,  one  of  the  leading  writers  upon  commer- 
cial law.  Among  the  general  maritime  incidents  of  a  vessel 
to  which  national  jurisdiction  attaches,  he  enumerates  ''every- 
thing relating  to  the  means  of  acquiring  title  to  them."  (1  Par- 
dessus, Droit  Com.  p.  81.) 

To  the  same  point  is  the  decision  "j;hat  States,  as  such,  have 
no  ships  or  vessels."  (1  Wheat.  409;  Benedict's  Admiralty,  Sec. 
273.) 

The  jurisdiction  and  14ws  of  the  United  States  having  once 
attached,  accompany  the  vessel  within  the  limits  of  another 
sovereignty.  ("  The  Creole,"  Diplomatic  and  Official  papers,  pp. 
85,  86;  cited  also  in  full  in  Flanders'  Maritime  Law,  p.  39,  Sec. 
54,  note.) 

In  this  case  of  the  Creole,  which  was  a  subject  of  correspond- 
ence between  Mr.  Webster,  while  Secretary  of  State,  and  Lord 
Ashburton,  the  British  Minister  at  Washington,  the  former 
maintains — "That  the  vessels  of  a  nation  are  considered  as  parts 
of  its  territory,  and  that  her  jurisdiction  and  laws  accompany 
her  ships,  not  only  over  the  high  seas,  but  into  ports  and  har- 
bors, or  wheresoever  else  they  may  be  water-borne." 

To  make  yessels  dependent  upon  local  statutes,  would  render 
them  so  entirely  insecure,  as  to  prevent  the  use  of  that  class  of 
securities  in  commercial  transactions,  and  of  consequence 
greatly  impede,  if  not  actually  destroy  commerce,  which  from 
its  very  nature  demands,  that  not  only  the  rules  of  navigation 
should  be  prescribed  by  national  laws,  but  also  all  the  inci- 
dents of  the  property  conveyed,  and  the  vessels  that  convey. 

If  a  State  may  strip  a  vessel  of  the  privileges  resulting  from 
a  right  granted  by  its  enrollment,  as  it  could  do  were  the 
power  contended  for  conceded,  it  might  also  destroy  the  right 
itself,  and  the  now  general  regulations  und^r  which  a  vessel 
may  navigate  the  waters  among  the  different  States,  would  be- 
come merely  local  laws,  changing  upon  the  entry  of  the  ves- 
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sel  into  every  State,  and  perchance,  into  each  different  port 
of  the  same  btate,  thus  virtually  destroying  the  coasting  trade. 

'^'Burnett,  J.,  after  stating  the  facts,  delivered  the  opin-  [369] 
ion  of  the  Court — Tebet,  C.  J.,  concurring. 

The  complaint  alleges  the  execution  of  the  note  and  mort- 
gage, both  of  Tvhich  are  set  out  in  full,  and  also  the  recording 
of  the  mortgage.  There  is  no  allegation  in  the  complaint,  that 
the  vessel,  (except  a  recital  of  that  fact  in  the  copy  of  the  mort- 
gage) had  been  enrolled,  and  the  only  allegation  in  reference  to 
Sie  defendant  Lawrence  was  this:  "And  plaintiff  further  avers 
that  defendant  Lawrence  has  purchased  the  same  brig,  subject 
to  the  lien  of  said  mortgage,  and  now  holds  the  same." 

It  is  insisted,  by  the  defendant  Lawrence,  that  this  allegation 
is  insufficient  to  show  any  cause  of  action,  as  against  him,  as  it 
states  a  conclusion  of  law,  and  not  of  fact,  in  alleging  that  he 
purchased  subject  to  the  mortgage. 

There  is  certainly  much  force  in  the  argument  of  counsel.  It 
is  well  settled  that  the  pleadings  should  state  facts.  The  best 
pleading,  and  the  most  consistent,  is  a  simple  narration  of  the 
facts  necessary  to  constitute  a  cause  of  action.  But  where  more 
facts  are  stated  than  required,  it  is  no  ground  of  demurrer. 
Mere  surplusage  is  not  a  ground  of  demurrer,  but  of  a  motion 
to  strike  out.  (Sec.  57.)  A  defendant  can  only  demur  for  the 
causes  specified  in  section  forty. 

To  ascertain  whether  an  allegation  be  sufficient,  it  is  always 
necessaiy  to  remember  the  end  for  which  it  is  made.  In  this 
case,  the  only  object  of  the  allegation  was  to  show  a  sufficient 
interest  in  Lawrence  to  make  him  a  party.  The  object  in  mak- 
ing him  a  party  was  to  settle  any  claim  he  might  choose  to  set 
up  to  the  property  mortgaged.  The  intention  was  to  avoi^  a 
multiplicity  of  suits.  In  cases  like  this,  a  very  slight  allegation 
is  necessaiy.  The  claim  of  defendant  must  be  affirmatively  set 
forth  by  him  in  his  answer.  (Pr.  Act,  Sec.  46.)  The  plaintiff  is 
supposed  not  to  know  the  particulars  of  the  defendant's  adverse 
claim.  All  that  is  required  of  the  plaintiff  is,  to  state  enough 
to  show  that  the  particular  defendant  claims  an  interest  in  iJbe 
mortgaged  property.  In  this  case,  if  we  strike  out  the  words 
'^subject  to  the  lien  of  the  mortgage,"  the  allegation  would  be 
.sufficient  for  the  purposes  intended.  As  against  the  adverse 
claim  of  Lawrence,  the  position  of  the  plaintiff  was  substantially 
that  of  a  defendant. 

But  by  far  the  most  important  questions  arising  upon  the  rec- 
ord are  two,  and  may  be  stated  thus:  First,  was  the  record  of 
the  mortgage  sufficient  notice  to  Lawrence  ?  Second,  if  not,  was 
actual  notice  to  him  sufficient,  under  our  Statute  of  Frauds,  to 
defeat  his  purchase,  as  against  the  lien  of  the  mortgage  ? 

These  questions,  it  is  thought,  have  never  been  determined 
by  this  Court,  and  are  certainly  difficult,  as  well  as  important. 
The  seventeenth  section  of  our  Statute  of  Frauds,  passed  April 
19th,  1860,  Com.  L.  201,  provides  that  "no  mortgage  of  per- 

351 


Digitized  by 


Googk 


871  MrroTTOTTi  v.  STEELiCAHr  [Sup.  Gt. 

[370]  Bonal  '''propertj,  heretofore  made,  shall  be  valid  against 
any  other  person  than  the  parties  thereto,  unless  pos- 
session of  the  mortgaged  property  be  delivered  to,  and  retained 
by,  the  mortgagee."  The  next  section  makes  an  exception  in 
favor  of  contracts  of  bottomry,  respondentia,  and  assignments, 
and  hypothecations  of  vessels  or  goods  at  sea,  or  in  foreign 
States,  or  -without  this  State;  provided,  the  assignee  or  mort- 
gagee shall  take  possession  of  such  vessel  or  goods,  as  soon  as 
may  be  after  the  arrival  thereof  within  this  State. 

The  first  section  of  the  Act  of  Congress  passed  July  29th, 
1850,  9  United  States  Statutes  at  Large,  440,  provides  tiiat  no 
bill  of  sale,  mortgage,  hypothecation,  or  conveyance  of  any  ves- 
sel, or  part  of  any  vessel,  of  the  United  States,  shall  be  valid 
against  any  person,  other  than  the  grantor  or  mortgagor,  his 
heirs  and  devisees,  and  persons  having  actual  notice  hereof, 
unless  such  bill  of  sale,  mortgage,  hypothecation,  or  convey- 
ance, be  recorded  in  the  office  of  the  collector  of  the  customs, 
where  such  vessel  is  registered  or  enrolled. 

Among  the  powers  conferred  upon  Congress,  by  the  eighth 
section  of  the  first  article  of  the  Constitution  is,  the  power  ''to 
regulate  commerce  with  foreigii  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes." 

The  first  inquiry  arising  under  the  first  question  is,  whether 
the  provisions  of  our  statute,  and  those  of  the  Act  of  Congress, 
are  necessarily  in  conflict.  It  is  insisted  by  the  learned  coun- 
sel for  the  defendant,  that  there  is  no  necessary  conflict,  and 
that,  therefore,  the  ptovisions  of  both  may  stand.  It  is  also 
substantially  contended,  that  conceding  there  is  a  necessary  con- 
flict, the  provisions  of  our  statute  should  stand,  as  it  only  as- 
sumes to  regulate  the  evidence  of  title  to  the  vessel,  and  not  the 
manner  of  its  employment;  and  that  the  subject  of  title  to  a  ves- 
sel regularly  enrolled  and  licensed,  either  for  foreign  or  coast- 
ing trade,  is  a  matter  legitimately  within  the  control  of  the  sev- 
eral States,  and  not  within  the  power  of  Congress. 

It  will  be  seen  that  the  Act  of  Congress  and  our  Statute  relate 
precisely  to  the  same  thing,  and  that  these  provisions  are  dif- 
ferent in  their  character.  To  give  effect  to  both,  we  must  carry 
out  the  intention  of  each.  If  the  clear  intention  of  both  Acts 
can  be  fully  carried  out,  and  practically  applied,  then  there  is 
no  necessary  conflict;  but  if  the  intention  of  both  cannot  be 
fully  carried  out,  then  there  must  be  a  necessaiy  conflict,  and 
one  or  the  other  must  yield. 

The  xnrovisions  of  both  Acts  relate  to  the  validity  of  the  same 
instruments  as  against  the  same  parties.  To  make  the  instru- 
ment valid,  the  Act  of  Congress  requires  it  to  be  recorded^  while 
OUT  statute  requires  actual  possession  to  be  taken  of  the  prop- 
erty itself.  The  entire  right  of  the  party  to  the  same  de- 
[371]  scription  of  *property,  depends,  in  the  contemplation  of 
each  act,  solely  and  exclusively  upon  that  which  it  alone 
prescribes. 

If,  then,  Congress  intended  to  give  a  party  certain  perfeet 
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rights,  upon  the  performance  of  certain  specified  conditions,  can 
the  act  of  the  Legislature  require  the  party  to  do  more  without 
abridging  his  already  perfected  rights.  And  if  these  perfected 
rights  are  abridged  by  the  statute,  is  it  not  substantially  in  con- 
flict with  the  Act  of  Congress  ?  The  Act  of  Congress  intended 
to  accomplish  a  given  end,  by  the  use  of  specified  means,  and 
that  end  is  defeated  by  the  statute,  when  it  requires  other  means 
to  be  used  to  attain  the  same  end.  The  Act  of  Congress  expressly 
makes  the  record  of  the  instrument  full  notice  as  to  third  par- 
ties; while  the  statute  says  iti  is  not  such  notice.  And  if  we 
carry  out  the  provisions  of  our  statute,  and  give  them  full  force, 
then  the  record  of  the  instrument  accomplishes  nothing,  and 
the  provision  of  the  Act  of  Congress  is  practically  idle.  It  ac- 
complishes no  end,  and  a  compliance  wi&  it  gives  the  party  no 
rights.  As  both  Acts  relate  to  the  subject  of  notice  to  third 
parties,  and  as  the  provisions  of  each  are  different,  and  make 
the  same  rights  of  the  party  depend  upon  a  compliance  with 
these  different  provisions,  the  two  are  necessarily  in  conflict,  and 
both  cannot  st^d.  And  this  case  is  not  like  the  power  to  tax 
the  same  property,  existhig  at  the  same  time,  in  the  State  and 
Federal  Government.  Taxation,  as  existing  in  these  different 
governments,  is  the  right  to  take  different  portions  for  different 
purposes  of  the  same  divisible  mass;  and  the  taking  of  one  por- 
tion, by  one  government,  for  one  purpose,  is  not  in  conflict 
with  the  taking  of  another  portion  by  the  other,  for  a  different 
purpose.  If  each  had  the  right  to  take  the  whole,  and  each 
attempted  to  exercise  this  right  in  full,  then  there  would  be  a 
necessary  conflict,  and  the  exclusive  right  in  both  could  not  ex- 
ist. So,  in  this  case,  Congress  and  the  Legislature  have  both 
assumed  to  declare  all  that   shall  constitute  notice   to  third 

Sarties,  and  as  they  differ,  tiiere  must,  of  necessity,  be  a  con- 
ict. 

If,  then,  it  be  true,  that  there  is  a  necessary  conflict,  which 
Act  is  paramount  ?  And  the  solution  of  this  question  depends 
upon  i^e  construction  of  that  clause  of  the  Constitution  of  the 
United  States,  which  gives  Congress  the  power  to  regulate  com- 
merce. 

In  the  great  ease  of  Gii^xm9T.  Ogden,  9  Wheat.,  this  clause 
received  a  most  thorough  examination.  In  that  case,  it  was 
held,  that  the  power  to  regulate  commerce  is  general  and  exclu- 
sive, and  no  part  of  it  can  be  exercised  by  a  State.  But  when 
this  power  has  not  been  exercised  by  Congress,  but  lies  dor- 
mant, and  a  State,  in  the  meantime,  exercises  such  power  over  a 
given  subject,  the  question,  whether  the  action  of  the  State  be 
void  in  such  a  case,  was  left  in  doubt,  as  it  did  not  necessarily 
arise.  But  in  the  subsequent  cases  of  Wilson  v.  The  Black- 
*bird  Creek  Marsh  Gcmpany,  2  Pet.  243,  and  The  City  of  [372] 
New  York  v.  MUn,  11  Pet.  102,  it  was  held  that  such  ac- 
tion of  a  State,  would  be  valid,  until  the  dormant  power  of  Con- 
gress should  be  exercised.  From  these  authorities  it  would  fol- 
low, that  the  statute  of  this  State  was  valid,  whether  the  power 
Vol..  Vin.— 23  863 


Digitized  by 


Googk 


373  Mitchell  v.  Steelman.  [Sup.  Ct. 

rightfully  belongs  to  Congress  or  not,  until  the  passage  of  the 
Act  of  July,  1850,  In  all  these  cases,  it  was  held  that,  when 
Congress  acts,  the  statute  of  the  State  must  yield,  where  the  two 
conflict.  ''In  every  such  case,"  says  the  Chief  Justice  Mabshall, 
"  the  Act  of  Congress  or  the  treaty  is  supreme;  and  the  law  of 
the  State,  though  enacted  in  the  exercise  of  powers  not  contro- 
verted, must  yield  to  it." 

The  only  remaining  inquiry  arising  under  the  first  question  is, 
whether  this  provision  of  the  Act  of  Congress,  is  within  the 
power  to  regulate  commerce.  This  ppwer  to  regulate  is  the 
power  "to  prescribe  the  rule  by  which  commerce  is  to  be  gov- 
erned. This  power,  like  all  others  vested  in  Congress,  is  com- 
plete in  itself;  may  be  exercised  to  its  utmost  extent,  and  ac- 
knowledges no  limitations,  other  than  those  prescribed  in  the 
Constitution."    (9  Wheat.  196.) 

The  power  of  Congress  to  regulate  commerce  being  general 
and  exclusive,  when  exercised,  it  becomes  important  to  know 
what  commerce  is,  and  what  means  may  be  used  by  Congress  to 
attain  the  ends  contemplated.  When  power  to  attain  a  certain 
end  is  given,  and  no  restriction,  express  or  complied,  is  imposed, 
the  choice  of  the  means  necessary  and  appropriate  to  the  end, 
must  rest  with  the  agent  upon  whom  the  power  is  conferred; 
and  the  right  to  use  such  means  is  of  course  implied.  And  in 
this  case  it  is  conceived,  the  inquiry  regards  the  fact  whether 
the  right  to  regulate  the  evidence  of  title  to  the  vehicle  of  com- 
merce, is  a  necessary  means  to  cany  out  effectually  in  practice 
the  power  to  regulate  commerce  itself.  If  it  be  a  means  sub- 
stantial and  immediate,  and  not  contingent  and  remote,  it  would 
seem  clear  that  Congi'ess  had  the  right  to  pass  the  Act  in  ques- 
tion. ' 

"Commerce,"  says  Chief  Justice  Marshall,  "undoubtedly  is 
traffic,  but  it  is  something  more;  it  is  intercourse.  It  is  the 
commercial  intercourse  between  nations,  and  parts  of  nations, 
in  all  its  branches,  and  is  regulated  by  prescribed  rules  for  car- 
rying on  that  intercourse."  (9  Wheat.  189.)  "Commerce," 
says  Mr.  Justice  Johnson,  "in  its  simplest  si^iification,  means 
an  exchange  of  goods;  but  in  the  advancement  of  society,  labor, 
transportation,  intelligence,  and  various  mediums  of  exchange, 
become  commodities,  and  enter  into  commerce;  the  subject,  the 
vehicle,  the  agent,  and  their  various  operations,  become  the  ob- 
jects of  commercial  regulation.  Ship-building,  the  carrying 
trade,  and  propagation  of  seamen,  are  such  vital  agents  of  com- 
mercial prosperity,  that  the  nation  which  could  not  legis- 
|373]  late  *over  these  subjects,  would  not  possess  power  to  reg- 
ulate commerce."  (9  Wheat.  230.)  And  the  same  learned 
Judge  held,  that  the  power  conferred  upon  Congress  to  regulate 
commerce,  "  was  not  that  power  to  regulate  commerce  which 
previously  existed  in  the  States."  It  was  admitted  by  all  coun- 
sel in  that  case,  that  "unaffected  by  a  state  of  war,  by  treaties, 
or  by  municip4  regulations,  all  commerce  among  independent 
States  was  legitimate." 
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In  the  same  case,  Justice  Johnson  uses  this  forcible  and  clear 
language : 

**  The  power  of  a  sovereign  State  over  commerce,  therefore, 
amounts  to  nothing  more  than  a  power  to  limit  and  restrain  it 
at  pleasure.  And  since  the  power  to  prescribe  the  limits  to  its 
freedom,  necessarily  implies  the  power  to  determine  what  shall 
remain  unrestrained,  it  follows  that  the  power  must  be  exclusive 
— ^it  can  reside  but  in  one  potentate." 

The  rights  of  migration  and  of  commerce  are  founded  upon 
natural  law,  and  they  cannot  be  rightfully  restrained,  except 
when  such  restraint  is  necessary  for  the  good  of  society.  Men 
have  the  right  to  buy  and  sell,  export  and  import,  all  commodi- 
ties they  please,  unless  restrained  by  some  positive  law.  And 
as  to  tibe  question  when,  how  far,  and  in  what  manner  they 
should  be  restrained,  the  law-making  power  must  determine. 

The  legislation  of  Congress,  under  mis  grant  of  power  to  reg- 
ulate commerce,  has  uniformly  proceeded  upon  the  idea  that 
the  vehicles  of  commerce  were  but  agents  of  trade,  and  the 
right  to  regulate  them  was  included  in  the  right  to  regulate  the 
end  for  which  they  were  used.  Acts  have  been  passed  in  refer- 
ence to  the  enrollment  and  licensing  of  vessels  engaged  in  com- 
merce, either  with  foreign  nations,  or  amon^  the  States.  The 
power  of  Congress  to  regulate  commerce  is  just  as  great  in  the 
one  case  as  in*  the  other,  for  the  reason  that  the  Constitution 
confers  it  equally  in  both  cases,  without  restriction. 

If,  then,  Congress  can  pass  laws  regulating  the  contracts  of 
seamen,  the  form,  capacity,  and  size  of  vessels,  the  number  of 
passengers  in  proportion  to  tonnage,  and  other  matters  concern- 
ing these  vehicles  of  trade,  could  not  Congress  equally  regulate 
the  manner  in  which  a  sale  or  a  mortgage  should  be  made  ai^d 
recorded.  If  Congress  has  the  right  in  one  case,  it  is  difficult  to 
say  the  right  does  not  exist  in  the  other.  The  only  plain  and  in- 
telligible rule  would  seem  to  be,  that  the  power  of  Congress  to 
regulate  commerce  extends  to  all  the  immediate  agents  and  ve- 
hicles of  commerce;  and  as  it  extends  to  these  vehicles  for  some 
purposes,  it  must  for  all.  The  power  to  prescribe  the  manner  in 
which  these  vehicles  may  be  sold  or  mortgaged,  may,  in  its  ex- 
ercise vitally  affect  cpmmerce  itself.  If  the  power  of  selling 
or  mortgaging  these  vehicles  of  commerce,  be  improperly  re- 
strained, commerce  itself  must  be  immediately  affected. 
The  ^provisions  of  the  seventeenth  and  eighteenth  sec-  [374] 
tions  of  our  statute,  afford  a  good  illustration. 

To  require  the  mortgagee,  in  all  cases,  to  take  possession  of 
the  vessel  is  a  harsh  provision,  and  must  operate  greatly  in  re- 
straint of  commerce.  How  the  master  of  a  vessel,  who  is  a  part 
owner,  could  execute  a  mortgage,  and  still  remain  on  board,  un- 
der the  stringent  provisions  of  our  statute,  it  is  difficult  to  see. 
By  requiring  every  one  who  lends  money  to  a  vessel  to  take  and 
keep  possession  of  the  property,  the  right  and  opportunity  to 
raise  means  are  greatly  abridged.  Few  persons  would  be  will- 
ing to  aid  a  vessel  on  such  terms.    The  provisions  of  the  Act  of 

355 


Digitized  by 


Googk 


875  Mitchell  v.  Steelican.  [S^P*  Ct. 

Congress  are  far  more  reasonable  and  beneficial,  and  equally 
just  and  safe  for  all  parties  concerned.  The  record  systtm  is  as 
applicable  to  vessels  navigating  the  ocean,  as  to  lands  situated 
within  the  limits  of  a  State. 

It  most  be  conceded  that  commerce  with  foreign  nations  and 
among  the  States,  requires  uniform  and  fixed  laws  and  usages. 
Persons  engaged  in  this  pursuit  learn  law  from  experience  and 
information.  There  is  therefore,  a  fitness,  and  even  necessity  in 
giving  this  power  to  Congress. 

**If  there  was  any  one  object  riding  over  every  other  in  the 
adoption  of  the  Constitution,"  says  Mr.  Justice  Johnson,  "it  was 
to  keep  the  commercial  intercourse  among  the  States  free  from 
all  invidious  and  partial  restraints."    (9  Wheat.  231.) 

The  Act  of  Congress  has  established  a  uniform,  plain,  practi- 
cal and  secure  rule,  for  the  sale  and  mortgage  of  vessels;  and 
this  regulation  leaves  the  owners  of  these  vehicles  of  commerce, 
and  all  persons  dealing  with  them,  the  means  of  protection  with- 
out injury  to  either  party.  But  if  these  vessels  are  still  subject 
to  the  laws  of  the  different  States,  after  Congress  has  legislated 
upon  the  subject,  then  there  can  be  no  certain  and  uniform  rule. 
From  the  rapid  extension  and  increasing  importance  of  our  com- 
merce, these  provisions  of  the  Act  of  Congress  become  indispen- 
sable. 

Another  very  strong  reason  to  support  this  provision  of  the 
Act  of  Congress,  is  to  be  found  in  the  fact,  that  the  federal  gov- 
ernment can  only  protect  the  rights  of  vessels  navigating  the 
ocean. 

Mr.  Webster,  in  his  letter  to  Lord  Ashburton,  with  reference 
to  the  case  of  the  "Creole,"  laid  down  the  doctrine  substantially, 
that  the  vessels  of  a  nation  are  considered  as  parts  of  its  terri- 
tory, and  that  her  jurisdiction  and  laws  accompanying  her  ships, 
not  only  over  the  high  seas,  but  into  ports  and  harbors,  or  wher- 
ever else  they  may  be  water-borne.  (Cited  in  Flanders  on  Mar- 
itime Law,  Sec.  54,  note  1.) 

Vessels  completely  engaged  in  the  internal  commerce  of  a 
State,  and  that  never  go  beyond  its  limits,  are  admitted  to  be 
within  the  exclusive  jurisdiction  of  the  State.  (9  Wheat. 
[375 1  194.)  ♦But  vessels  engaged  in  commerce  witn  foreign 
nations,  or  among  the  several  States,  constitute  a  peculiar 
class  of  property,  and  the  jurisdiction  of  the  national  govern- 
ment accompanies  them  wherever  they  may  go.  Under  our  pecu- 
liar system  the  federal  government  can  only  negotiate  with  for- 
eign nations,  and  can  only  be  responsible  to  them  for  injuries 
to  their  commerce.  It  is  therefore  necessary  that  Congress 
should  have  entire  power  over  all  vehicles  of  commerce  in  such 
cases. 

If  these  views  be  correct,  the  record  of  the  mortgage  was  suf- 
ficient notice  to  the  defendant  Lawrence.     But  conceding,  for 
the  sake  of  argument  solely,  that  they  are  not,  we  will  proceed 
to  consider  the  second  question. 
'  In  reference  to  conveyances  of  real  estate  and  the  sale  of  per- 
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sonal  property,  the  contract  in  both  cases  is  valid  as  between  the 
parties,  without  a  record  in  the  first,  or  a  change  of  possession 
in  the  second  instance.  But  in  regard  to  third  parties,  to  make 
the  contract  good  as  against  them,  the  deed  must  be  recorded 
in  the  one  case,  and  the  possession  of  the  personal  property 
changed  in  the  other.  The  object  contemplated  by  the  law  in 
both  cases,  is  the  protection  of  others  against  fraud.  This  is 
accomplished  by  giving  notice  of  the  deed  or  sale;  and  this  no- 
tice is  given  in  one  case  by  the  record,  and  in  the  other  by  a 
change  of  possession. 

In  reference  to  conveyances  of  land,  as  the  object  of  record- 
ing the  deed  is  to  give  notice  to  subsequent  purchasers,  it  has  al- 
ways been  held  that  although  the  deed  was  not  in  fact  recorded, 
yet  if  the  subsequent  purchaser  took  with  actual  notice,  he  was 
not  injured,  and  the  first  deed  must  stand.  As  the  end  contem- 
plated by  the  law  had  been  attained,  the  intent  of  the  law  had 
been  fulfilled,  and  the  protection  designed  by  it  accomplished. 
The  recording  statute  only  protects  the  subsequent  purchaser  in 
good  faith. 

It  would  seem  that  the  same  rule  must  apply  to  the  sale  of 
personal  property,  where  the  seller  retains  possession,  and  the 
subsequent  purchaser  takes  with  actual  notice.  The  fifteenth 
section  of  our  Statute  of  Frauds  only  pakes  the  sale  of  personal 
property  without  a  change  of  possession,  ''conclusive  evidence 
of  fraud  as  against  subsequent  purchasers  in  good  faith."  To 
make  such  a  sale  void  as  against  a  subsequent  purchaser,  he 
must  purchase  in  the  same  "good  faith,"  as  a  subsequent  pur- 
chaser of  real  estate.  If,  therefore,  he  has  actual  notice,  he 
cannot  be  a  purchaser  in  good  faith  in  the  one  case  any  more 
than  in  the  other.  The  language  of  the  statute  is  the  same 
in  both  cases,  and  must  receive  the  same  construction.  And 
the  reason  and  justice  of  the  rule  are  the  same  in  both  cases. 

In  reference  to  mortgages  of  personal  property,  the  language 
of  the  seventeenth  section  of  our  Statute  of  Frauds,  is  in  a  dif- 
ferent form,  and  does  not  contain  the  expression  "subse- 
quent *purchaser  in  good  faith."  It  will  be  perceived  [376] 
that  it  is  positive,  and  without  condition  or  qualification, 
that  **no  mortgage  shall  be  valid  against  any  other  person  than 
the  parties  thereto,  unless  the  mortgaged  property  be  delivered 
to  and  retained  by  the  mortgagee." 

Jf  this  provision  stood  alone,  without  any  connection  with 
other  provisions  in  the  same  Act,  it  would  show  an  intention  on 
the  part  of  the  Legislature  to  make  a  distinction  between  the 
case  of  a  sale  and  a  mortgage  of  personal  property.  And  if  we 
give  this  seventeenth  section  a  literal  construction,  a  change  of 
possession  in  the  case  of  a  mortgage  of  personal  property  would 
be  indispensable  to  the  validity  of  the  mortgage  as  against  third 
parties.  But  it  would  seem  from  the  scope  and  purpose  of  the 
Statute  of  Frauds,  as  weU  as  of  the  statute  concerning  convey- 
ances, that  this  could  not  have  been  the  intention  of  the  Legis- 
lature.    There  is  no  good  reason,  it  is  conceived,  why  a  subse- 
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quent  purchaser  of  real  or  personal  estate,  with  notice,  should 
not  be  permitted  to  defeat  the  prior  sale,  and  yet  a  subsequent 
mortgagee  be  allowed  to  do  so.  The  mortgagee  has  certainly  no 
greater  claim  than  the  purchaser.  The  law  should  protect,  or 
defeat,  both  alike.  They  are  both  equally  innocent  without  no- 
tice, and  equally  guilty  with  it.  And,  in  both  cases,  the  man 
who  takes  with  actual  notice,  and  iiierefore,  with  the  deliberate 
intent  to  defraud  others,  should  never  be  sustained  in  a  Court 
of  Justice.  The  object  of  the  law  in  all  cases  is  the  protection 
of  the  innocent,  and  not  the  rewsurd  of  the  guilty.  He  who  takes 
a  second  conveyance  or,  mortgage  with  actual  notice  of  the  first, 
deliberately  aids  and  abets  the  fraudulent  grantor  or  mortgagor 
in  the  attempted  commission  of  a  fraud,  and  should  justly  suffer 
the  consequences. 

In  this  case  the  proof  of  notice  was  sufficient,  and  the  finding 
of  the  Court  below  correct.  For  these  reasons,  I  think  the 
judgment  of  the  Court  below  should  be  affirmed. 


MANLOYE  V.  WHITE. 

Statute — Effect  of  BEPEiiiZNa  Act. — ^Where  a  general  repealing  statnte  is 
passed,  and  on  the  next  day  a  supplementary  Act  is  passed,  excepting 
certain  coanties  from  the  operation  of  the  repeal,  to  a  certain  extent: 
Held,  that  the  case  was  a  special  one,  and  there  being  no  doubt  of  the 
tine  intention  of  theLeprislature,  the  supplementary  act  must  be  regarded 
as  a  part  of  the  repealing  Act,  and  must  be  given  the  same  effect  as  if 
passed  on  the  same  day. 

Ihdc— So  held,  in  the  construction  of  the  Act  of  April  29th,  1857,  re- 
pealing the  then  existing  law  concerning  ex-sheriffs,  as  tax-coUectors, 
and  requiring  them  to  turn  over  the  assessment-rolls  to  their  succes- 
sors, taken  in  connection  with  the  Act  of  April  30th,  excepting  certain 
counties  from  the  operation  of  the  repealing  law  of  the  day  preyious. 

Appeal  from  the  District  Court  of   the  Sixth  Judicial  Dis- 
trict. 

[377]  *The  plaintiff  filed  his  petition,  setting  forth  that  he 
was  elected  sheriff  of  Sacramento  county,  at  the  general 
election,  1857,  and  having  duly  qualified,  he  entered  upon  the 
discharge  of  the  duties  of  the  office,  October  5th,  1857,  and 
claiming  that,  as  such  sheriff,  he  is  by  law  entitled  to  the  collec- 
tion of  the  taxes  levied  in  the  county,  but  that  the  defendant, 
the  late  sheriff  of  the  county,  refuses  to  deliver  to  the  plaintiff 
the  assessment-roll.  The  petition  prays  for  a  mandamus,  to 
compel  the  defendant  to  deliver  to  plaintiff  the  assessment-roll. 
The  defendant  demurred  to  the  petition.  The  demurrer  was 
sustained,  and  the  plaintiff's  petition  dismissed. 
Plaintiff  appealed. 

Latham  (B  Sunderland,  for  AppellanL 

D.  W,  Ferley,  for  Bespondeni 
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Burnett,  J.,  delivered  the  opinion  of  the  Court — Field,  J. 
concurring. 

The  plaintiff,  who  is  the  newly  elected  sheriff  of  Sacramento 
county,  filed  his  petition  in  the  Sixth  District  Court,  praying 
for  a  mandamus,  to  compel  the  defendant,  the  former  sheriff  of 
said  county,  to  deliver  over  to  the  plaintiff  the  assessment-roll 
of  the  said  county,  for  the  year  1857.  The  defendant  demurred 
to  the  petition,  which  was  sustained,  and  the  plaintiff  appealed 
to  this  Court. 

There  is  no  dispute  about  the  facts,  and  the  only  question  for 
this  Court  is  simply  one  of  construction  of  certain  statutes.  By 
the  provisions  of  the  thirty-ninth  section  of  the  Act  of  29th 
April,  1851,  concerning  sheriffs,  it  was  provided  that  the  former 
sheriff  should  complete  the  execution  of  all  final  process,  which 
he  had  begun  to  execute;  and  by  the  explanatory  Act  of  May  18, 
1853,  the  collection  of  taxes  was  construed  to  be  unfinished 
business.     (Com.  L.  718,  737.) 

By  the  thirty-third  section  of  the  Act  of  April  29th,  1857,  the 
old  sheriff  is  required  to  turn  over  the  iissessment-roU  to  the 
new  sheriff,  who  shall  complete  the  collections;  and  by  the  fifty- 
fifth  section  of  the  same  Act,  certain  specified  sections  of  former 
Acts  are  exptessly  repealed,  and  then  a  clause  added  at  the 
close  of  the  section,  repealing,  in  general  terms,  "all  other  Acts, 
so  far  as  the  same  conflict  with  the  provisions  of  this  Act." 
On  the  30th  April,  1857,  one  day  after  the  passage  of  this  Act, 
a  supplementary  Act  was  passed,  providing  that  the  thirty-third 
section  should  not  apply  to  the  sheriffs  of  certain  counties  men- 
tioned, and  including  me  sheriff  of  Sacramento,  so  far  as  the 
present  incumbents  were  concerned.  (Statutes  of  1857,  336, 
344, 357.) 

The  learned  counsel  for  appellant  contends  that  the  fifty-fifth 
section  of  the  Act  of  29th  April,  1857,  repealed  the  thir- 
*ty-ninth  section  of  the  Act  of  29th  April,  1851,  and  [378] 
that  the  supplementary  Act  of  April  30th,  1857,  did  not 
revive  it,  and  could  not  do  so,  under  the  provisions  of  the  Act 
of  March  14th,  1853,  which  provides  that  the  repeal  of  a  re- 
pealing Act  does  not  revive  the  Act  repealed,  without  express 
words.     (Com.  L.  214.) 

There  is  certainly  a  great  deal  of  force  in  the  position  of  coun- 
sel. The  language  of  the  Act  in  regard  to  repealing  statutes  is 
certainly  very  strong  and  explicit,  that  the  repeaJed  Act  can 
only  be  revived  by  express  words. 

But  if  we  take  the  construction  contended  for  as  correct,  for 
the  sake  of  the  argument,  the  legitimate  result  would  be  this: 
that  neither  the  old  or  the  new  sheriff  would  be  authorized  to 
collect  the  unpaid  taxes.  For  it  is  clear  that  the  supplemental 
Act  must,  under  any  construction,  modify  the  Act  of  April  29th, 
1857;  and,  therefore,  the  former  sheriff  would  not  be  compelled 
to  deliver  over  the  assessment-roll  to  the  new  sheriff,  and  the 
latter  would  have  no  means,  and  no  authority  to  make  the  col- 
lections. 
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The  intention  of  the  Legislature,  in  passing  the  supplement- 
ary Act  of  April  30,  1857,  is  too  clear  to  admit  of  any  doubt. 
The  reason  that  induced  the  passage  of  this  supplementary 
Act  would  seem  to  be  the  fact,  that  the  then  present  incum- 
bents were  elected  with  the  thirty-ninth  section  of  the  Act  of 
1851  in  force,  and  looked  to  the  completion  of  the  coUections 
as  a  part  of  their  duties.  It  was  considered  by  the  Legislature 
in  the  nature  of  a  contract,  binding  in  good  conscience  upon 
the  State. 

The  case  is  a  special  one,  and,  under  the  circumstances,  there 
being  no  doubt  as  to  the  true  intention  of  the  Legislature,  the 
supplemental  Act  must  "be  regarded  as  a  part  of  the  Act  of  April 
29th,  1857,  and  must  be  given  thensame  effect,  as  if  passed  on 
the  same  day. 

Judgment  affirmed. 


TJPHAM  V.  STJPER7IS0RS  OF  SUTTER  COUNTY. 

CoTTKTT  Seat,  CHAvaE  of. — The  legislature  can  delegate  the  power  to  the 
Totere  of  a  county,  to  select  a  county  seat  therein. 

LsaisiiATusE  CANNOT  VELEQATE  ITS  PowsEs.— The  Legislature  cannot  dele- 
gate its  general  le^slative  powers,  but  it  can  authome  others  to  do 
those  things  which  it  cannot  nnderstandingly  or  adTantageonsly  do  it- 
sell 

Ideu. — Admitting  that  the  Legislature  must  directly  select  the  places  for 
holding  the  District  Court,  it  does  not  follow  that  the  right  to  select  a 
county  seat  may  not  be  conferred  by  law  upon  the  people,  as  the  Con- 
stitution does  not  require  that  the  District  Court  shall  be  held  at  a 
county  seat. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Sutter. 

[879]  *The  plaintiff,  a  citizen  and  tax-payer  of  Sutter  County, 
filed  his  bill,  praying  for  an  injunction  restraining  the 
supervisors  from  erecting  buildings  for  county  purposes  in  Yuba 
city,  to  which  place  the  country  seat  had  been  ordered  to  be 
moved  from  Nicolaus,  by  a  vote  of  the  citizens  of  the  county,  at 
an  election  upon  the  question  of  the  removal  of  the  county  seat, 
under  the  provisions  of  the  Act  of  1856,  conferring  the  necessary 
authority  therefor. 

The  only  question  raised  in  this  case,  is  the  constitutionality 
of  the  Act.  The  Court  below  entered  judgment,  dissolving  a 
temporary  injunction,  granted  on  the  commencement  of  this 
suit,  and  dismissing  the  bill.     Plaintiff  appealed. 

Long  d>  Morrison,  for  Appellant. 

The  only  question  presented  by  the  record  in  the  case,  is  the 
constitutionality  of  the  Act  for  the  location  of  the  county  seat  of 
Sutter  county.     (Laws  of  1856,  p.  142.) 

Section  one  of  said  Act  provides  as  follows: 

"An  election  shall  be  held  in  the  county  of  Sutter  on  the  15th 
day  of  May,  1856,  to  determine  and  locate  the  county  seat  of 
said  county." 
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Section  five  proTides  that  '•  after  the  returns  shall  have  been 
made  and  canvassed,  any  one  point  or  place  having  a  number  of 
votes  equal  to  a  majority  of  all  the  votes  cast,  shall  be  declared 
the  county  seat  of  said  coimty,"  etc. 

Section  four,  article  eleven,  of  the  Constitution  of  this  State, 
reads  as  follows: 

"  The  Legislature  shall  establish  a  system  of  county  and  town 
governments,  which  shall  be  as  nearly  uniform  as  possible 
throughout  the  State.'' 

Section  ten,  article  six,  of  the  Constitution,  reads  as  follows: 

''The  times  and  places  of  holding  the  terms  of  the  Supreme 
Court  and  the  general  and  special  terms  of  the  District  Courts 
within  the  several  districts,  shall  be  provided  for  by  law." 

Now,  we  submit,  in  the  first  place,  that  the  Constitution  is  im- 
perative on  the  Legislature  to  fix  the  times  and  places  of  hold- 
ing the  District  Courts  within  the  several  counties,  and  in  pur- 
suance of  this  provision  of  the  Constitution,  the  act  of  this  State 
requires  every  such  Court  to  sit  at  the  county  seat.  (Passed 
May  19,  1853.    Comp.  Laws,  p.  754,  Sec.  94.) 

The  eleventh  article,  section  fourth,  of  the  Constitution,  al- 
ready cited,  requires  the  Legislature  to  establish  a  system  of 
county  governments,  and  the  chief  and  principal  thing  necessary 
in  a  county  government  is  a  county  seat,  and  in  pursuance  of 
the  requisitions  of  the  Constitution  the  Legislature,  by  an  act  in 
1851,  fixed  the  county  seat  of  Sutter  at  Nicolaus — where,  we 
contend,  it  must  remain  until  it  is  removed  by  direct  enatment 
of  the  Legislature.  Can  the  Legislature  do  that  indi- 
rectly which  ♦it  is  compelled  to  do  directly.  In  other  [380] 
words,  can  the  Legislature  delegate  its  power  to  the  vote 
of  the  people,  or  to  any  other  tribunal?  Certainly,  if  we  are 
right  in  our  construction  of  the  Constitution,  the  Legislature 
hi^s  the  only  power  to  fix  the  county  seat;  and  the  act  submit- 
ting the  matter  to  a  vote  of  the  people  of  the  county,  is  void; 
and  therefore  the  erection  by  the  defendants  of  the  court-house 
and  other  public  buildings  at  any  other  place  than  the  county 
seat>  to  wit:  the  town  of  Nicolaus,  is  illegal;  and  they  ought  to 
have  been  enjoined  from  so  doing.  This  same  question  has 
already  been  decided  by  this  Court  in  the  case  of  Dickey  v.  HurU 
huH,  5  Cal.  343. 

Whether  we  were  right  in  our  construction  of  the  Constitu- 
tion or  not,  as  to  the  right  of  the  Legislature  to  delegate  the 
power  to  fix  the  county  seats  to  any  other  tribunal,  we  are  cer- 
tainly right  in  contending  that  its  act  doing  so  in  this  case  is 
void,  because  this  Court  has  so  decided  in  the  case  of  Dickey  v. 
ExiribuTi^  and  whether  that  decision  is  correct  or  not  it  is  the 
law  of  this  case  and  must  govern  it;  therefore  we  contend — 

1.  That  the  Act  of  the  Legiriature  of  1851,  established  the 
county  seat  of  Sutter  at  Nicolaus. 

2.  That  Nicolaus  is  the  legally  established  county  seat  of  Sut- 
ter. 

3.  That  no  power  can  remove  it  from  Nicolaus,  but  an  Act  of 
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the  Legislature,  and  that  the  Legislature  cannot  delegate  that 
to  others  to  do  which  it  is  bound  to  do  itself. 

4.  And  therefore  that  the  Act  of  the  Legislature  submitting 
the  removal  of  the  county  seat  of  Sutter  to  the  vote  of  the  peo^ 
pie,  is  unconstitutional  and  void. 

5.  That  the  defendants  have  no  right  to  cause  the  erection  of 
public  buildings  for  said  county  at  any  other  place  than  the 
legally  established  county  seat;  and,  therefore,  that  the  injunc- 
tion ought  to  have  been  sustained,  and  that  the  Court  erred  in 
dissolving  it. 

McDougall  anA  Field,  for  Eespondents. 

The  Act  submits  the  location  to  the  vote  of  the  people  of  the 
county,  and  it  is  urged  that  it  is  not  within  the  constitutional 
power  of  the  Legislature  to  make  such  submission. 

This  mode  of  locating  county  seats  has  obtained  in  all  of  the 
Western  States,  and  has  been  adopted  in  this  State,  in  numerous 
instances. 

Its  propriety  was  unquestioned,  until  the  opinion  expressed 
by  Justice  Heydenfeldt  in  Dickey  v.  Eurlburi,  5  Cal.  344. 

This  opinion  was  not  necessary  to  the  determination  of  that 
case,  and  the  conclusion  was  placed  on  different  grounds  by  the 
Chief  Justice,  in  his  opinion. 

It  is  assumed  that  this  expression  of  opinion  was  based  upon 
the  provision  of  article  sixth,  section  ten,  of  our  Consti- 
[381]    tution.     *  **  The  times  and  places  of  holding  the  terms  of 
the  Supreme  Court,  and  the  general  and  special  terms  of 
the  District  Courts,  within  the  several  districts  shall  be  pro- 
vided for  by  law." 

To  test  this  question  directly,  suppose  there  was  no  such  pro- 
vision in  the  Constitution,  would  it  not  be  the  duty  of  the  Leg- 
islature to  provide  by  law  for  the  tim^s  and  places  of  holding  the 
District  Courts  ?  Is  the  obligation,  duty,  or  authority  of  the 
Legislature  changed  by  this  directory  (and  not  inhibitory,)  pro- 
vision ? 

If  the  construction  is  a  sound  one,  that  the  Legislature,  by 
direct  act,  must  fix  the  "places,"  then  they  must  fix  the  "times" 
also.  It  will  then  follow,  that  a  Judge  cannot  appoint  a  gen- 
eral term,  or  hold  a  special  term;  that  no  Court  could  be  held, 
except  ifc  commenced  on  the  day  expressly  fixed  by  legislative 
enactment.  This  would  be  a  new  and  startling  proposition, 
and  if  it  could  be  maintained,  would  avoid  a  large  number  of. 
the  judicial  determinations  of  our  Courts. 

So,  if  the  Constitution  requires  the  place  to  be  fixed  by  ex- 
press enactment,  the  proceedings  of  a  Court  held  at  a  different 
place,  would  be  absolutely  void.  The  inconvenisnce  of  such  a 
construction  is  a  sufficient  answer  to  it. 

Contemporaneous  legislative  exposition  is  another  sufficient 
answer,  but  neither  of  these  answers  are  required,  as  the  con- 
struction id  against  the  plain  language  of  the  Constitution. 
Time  and  place  "shall  be  provided  for  by  law." 
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Has  not  a  place  been  provided  for  by  the  act  in  question.  To 
provide  for,  does  not  necessarily  include  the  act  of  direct  selec- 
tion, and  consequently  does  not  necessarily  require  a  direct  se- 
lection; so  that  the  Legislature  provides  for  the  selection,  its 
duty  is  discharged. 

If  the  Legislature  is  not  prohibited  by  express  terms,  or  nec- 
essaiy  implication,  from  providing  for  the  place  of  holding 
Couits,  through  an  expression  of  the  people  of  the  district,  the 
Legislature  may  thus  provide. 

The  Legislature  is  not  prohibited  by  express  terms,  or  by 
necessary  implication,  and  the  conclusion  follows. 

It  may  be  said,  that  the  location  of  seats  of  justice,  is  a  part 
of  legislation,  and  as  a  legislative  power,  cannot  be  thus  delega- 
ted. It  may  not  be  regarded  as  necessary  to  discuss  this  prop- 
osition, but  as  it  may  be  presented  and  urged  by  the  adverse 
counsel,  we  submit  the  following  authority,  which  also  bears 
upon  the  point  already  considered:  In  the  People  v.  Hhpiolds, 
6  Gilman,  1,  the  question  was  made,  whether  an  act  providing 
for  the  division  of  an  old,  and  the  organization  of  a  new  county, 
to  take  effect  upon  its  approval  by  a  popular  vote,  was  constitu- 
tional.    The  case  was  veiy  elaborately  argued. 

In  conclusion,  it  is  insisted— 

1.  The  Constitution  does  not  prohibit  the  Legislature 
from  *thus  providing  for  the  place  of  holding  the  Courts,    [382] 
and  therefore  the  Legislature  may  thus  provide. 

2.  The  fair  construction  of  the  Constitution  authorizes  the 
Legislature  so  to  provide. 

8.  There  is  no  reason  to  suppose  or  infer  that  the  framers  of 
the  Constitution  intended  to  deny  this  power  to  the  Legislature. 

4.  The  power  is  in  the  Legislature  according  to  contempora- 
neous construction. 

«  5.  The  power  exercised  is  a  convenient  one,  as  a  matter  of 
general  legislative  expediency. 

6.  The  rule  contended  for  by  the  adverse  party,  would  not 
only  be  inconvenient,  but  infinitely  mischievous  in  its  conse- 
quences. 

Tebrt,  C.  J.,  delivered  the  opinion  of  the  Court — ^Bubnett, 
J.,  concurring. 

The  only  question  presented  by  the  record  in  this  case  is  the 
constitutionality  of  the  Act  of  1856,  to  provide  for  the  location 
.  of  the  county  seat  of  Sutter  county. 

The  Act  authorizes  the  question  to  be  submitted  to  the  voters 
of  the  county,  and  provides  that  any  place,  receiving  a  majority 
of  all  the  votes  cast,  should  be  declared  the  county  seat. 

The  appellant  contends  that  under  the  provisions  of  the  tenth 
section  of  article  six  of  the  Constitution,  which  directs  that 
'*  the  times  and  places  of  holding  the  terms  of  the  Supreme 
Court,  and  the  general  and  special  terms  of  the  District  Courts, 
within  the  several  districts,  shall  be  provided  for  by  law;"  the 
Legislature  mu^t  directly  select  the  places  of  holding  the  terms 
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of  the  District  Courts,  and  the  authority  to  do  so  cannot  be 
delegated. 

Admitting  this  construction  to  be  correct,  it  does  not  neces- 
sarily follow  that  the  right  to  locate  county  seats  may  not  be 
conferred  upon  the  people  of  the  different  counties;  the  Con- 
stitution does  not  require  the  terms  of  the  District  Courts  to  be 
held  at  the  county  seats,  and  we  think  it  would  be  competent 
for  the  Legislature  to  fa  upon  other  places  for  that  purpose. 

But  we  are  not  able  to  perceive  any  conflict  between  the  Con- 
stitution and  the  act  in  question;  we  think  that  the  places  of 
holding  Courts  are  "provided  for  by  law."  When  it  is  enacted 
that  the  terms  shall  be  held  at  the  county  seats  of  the  different 
counties,  providing  for  a  place  does  not  necessarily  include  its 
direct  selection:  if  the  mode  of  selection  is  prescribed  by  law, 
then  the  place  is  pr6vided  for.  By  the  Constitution  the  Legis- 
lature is  required  to  provide  for  many  objects  which  cannot  be 
effected  by  the  direct  action  of  the  Legislature,  and*  while  the 
maxim  dekgaiiiB  non potest  delegare^  is  undoubtedly  true,  the  ex- 
tent of  its  application  to  legislative  bodies  must  depend  upon 
the  nature  and  design  of  the  legislation  and  the  means  neces- 
sary to  accomplish  the  design,  as  well  as  a  knowledge  of 
[383]  the  powers  *of  the  Legislature  and  the  acts  which  may  be 
done  in  the  exercise  of  those  powers.  A  question  simi- 
lar to  the  one  under  consideration  arose  in  the  case  of  the  Peo* 
pie  V.  Reynolds,  5  Gil,  1.     The  Court  said: 

"In  determining  what  is  legitimate  and  proper  legislation,  we 
feel  warranted  in  looking  at  the  past  to  see  what  kind  of  laws 
legislative  bodies  have  been  in  the  habit  of  passing.  If  we  take 
the  action  of  all  past  legislators  in  determining  what  may  and 
should  properly  be  done  in  the  exercise  of  legislative  powers, 
we  see  that  while  they  are  bound  to  make  the  laws,  yet  those 
laws  need  not  be  absolute,  nor  make  every  provision  for  don 
ing  that  which  they  may  authorize  to  be  done;  while  all  must 
be  done  under  their  sanction,  yet  they  need  not  do  all,  nor 
command  all.  A  law  may  depend  upon  a  future  event,  or  con- 
tingency, for  its  taking  effect;  and  that  contingency  may  arise 
from  the  voluntary  act  of  others.  Of  this  class  are  all  laws 
creating  private  corporations,  and  a  very  large  proportion  of  the 
laws  creating  public,  or  municipal  corporations.  The  former 
must  necessarily  be  submitted  to  the  corporators  for  acceptance 
before  they  take  effect;  and  this  has  been  very  usually  done 
with  the  latter,  especially  in  the  incorporation  of  towns  and. 
cities,  and  not  unfrequently  of  counties;  and  we  have  never  heard 
it  questioned  before,  that  the  Legislature  might  properly  submit 
a  law,  creating  either  a  private  or  a  pubUc  corporation,  to  the 
acceptance  of  the  corporators.  All  such  laws  are  perfect  and 
complete  when  they  leave  the  hands  of  the  Legislature,  although 
a  future  event  shall  determine  whether  they  can  take  effect  or 
not.  If  we  say  that  this  is  an  unauthorized  delegation  of  legis- 
lative power,  we  forget  what  is  a  proper  and  legitimate  exercise 
of  that  power.     If  the  saying  be  true,  that  the  Legislature  can- 
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not  delegate  its  powers,  it  is  only  so  in  its  most  general  sense. 
We  may  well  admit  that  the  Legislature  cannot  delegate  its 
general  Legislative  authority;  still  it  may  authorize  many  things 
to  be  done  by  others  which  it  might  properly  do  itself.  Ml 
power  possessed  by  the  Legislature  is  delegated  to  it  by  the 
people,  and  yet  few  will  be  found  to  insist  that  whatever  the 
Legislature  may  do,  it  shall  do,  or  else  it  shall  go  undone.  To 
establish  such  a  principle  in  a  large  State,  woi^d  be  almost  to 
destroy  the  government.  The  Legislature  may  grant  ferry- 
licenses,  or  it  may  lay  out  roads  and  specify  their  metes  and 
bounds,  and  yet,  who  will  doubt  that  it  may  delegate  this  power 
to  others,  either  by  general  or  special  laws?  So,  also,  it  may 
pass  all  the  laws  requisite  for  the  government  of  a  particular 
city,  or  township,  or  school  district,  and  who  will  doubt  the 
propriety  of  its  authorizing  this  to  be  done  i^y  the  people  within 
the  limits  of  the  city,  town,  or  district,  by  their  local  represent- 
atives, or  even  directly?  This  is  making  laws,  and  laws,  too, 
of  as  binding  efficacy  as  if  passed  directly  by  the  Legisla- 
ture. They  are  de-*pendent  upon  the  Legislature  for  [384] 
their  vitality  and  force,  through  the  act  of  incorporation, 
or  law,  iLnder  and  by  virtue  of  which  they  are  made.  Neces- 
sarily regarding  many  things,  especially  affecting  local  or 
individual  interests,  the  Legislature  may  act  either  mediately 
or  immediately.  We  see,  then,  that  while  the  Legislature  may 
not  divest  itself  of  its  proper  functions,  or  delegate  its  general 
legislative  authority  it  may  still  authorize  others  to  do  those 
tlungs  which  it  might  properly,  yet  cannot  understandingly,  or 
advantageously,  do  itself.  Without  this  power,  legislation 
would  become  oppressive,  and  yet  imbecile.  Local  laws  almost 
universally  call  into  action,  to  a  greater  or  less  extent,  the 
agency  and  discretion,  either  of  the  people  or  individuals,  to 
accomplish  in  detail  what  is  authorized,  or  required,  in  general 
terms  The  object  to  be  accomplished,  or  the  thing  permitted, 
may  be  specified,  and  the  rest  left  to  the  agency  of  others, 
vnth  better  opportunities  of  accomplishing  the  object,  or  doing 
the  thing  understandingly." 

The  reasoning  of  this  opinion  is,  we  think,  conclusive  on  the 
questions  here  presented.  The  case  of  Dickey  v.  Hurlburiy 
relied  on  by  appellant,  is  not  in  point.  The  question  in  that 
case  was,  whether  a  judicial  officer  could  exercise  functions 
properly  belonging  to  another  department  of  the  government. 

Judgment  affirmed. 


PALMER  V.  BOLING. 

^*TiLZATioN->As8E88icEirr»  SuTFiciXNCT  07.— Where  a  claim  to  a  tract  of  land 
under  a  Mexican  grant,  somewhere  within  a  certain  larger  tract,  was 
ascertained,  and  the  land  segregated  by  a  survey,  under  a  decree  of  con- 
firmation by  the  U.  B.  Supreme  Court:  Ueldy  that  the  land  became  imme- 

1.    ApproTed,  Patten  y.  Green,  13  Cal.  828;  Higley  t.  Skoemaker,  22  Cal.  872;  People  v. 
Crockett,  83  Cal.  157.    Distlngalslied,  Bucknall  ▼.  Story,  30  Oal.  78. 
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diately  taxable,  and  that  an  asBessment  thereof  will  be  presmned  to  have 
been  made  after  the  Survey,  where  the  time  allowed  by  law  for  the 
assessment  extended  to  a  day  foar  days  after  the  survey. 
Idem.— Pbesitmptions  ov  BEoniiABiTY. — The  acts  of  the  officer  making  the 
assessment  must  be  presumed  to  be  in  conformity  with  law,  until  the 
contrary  is  shown. 

Appeal  from  the  District  Court  of  the  Thirteenth  Judicial 
District,  County  of  Mariposa. 

This  was  a  proceeding  to  enjoin  the  tax-collector  of  Mariposa 
from  selling,  for  taxes,  a  tract  of  ten  leagues  of  land,  known  as 
the  Fremont  Grant. 

The  facts,  as  averred  in  the  bill,  are  briefly  these: 

The  grant  having  been  confirmed,  giving  to  the  claimant  ten 
leagues  of  land,  to  be  located  within  certain  boundaries,  a  sur- 
vey was  made  accordingly,  and  the  ten  leagues  segregated. 
The  survey  was  completed  and  approved,  July  31,  1855,  four 
days  before  the  expiration  of  the  time  allowed  by  law  for  the 
completion  of  the  annual  assessment,  for  State  and  county 
[385]  taxa-*tion.  The  assessor  made  his  return  within  the 
time  allowed  by  law,  including  a  general  assessment  on 
the  ten  leagues  of  land  claimed  by  Fremont,  placing  the  value 
thereof  at  five  hundred  thousand  dollars.  The  plaintiff  av^rs 
himself  to  be  the  present  owner  of  the  land.  In  the  Court 
below  a  demurrer  was  filed  to  the  petition,  which  was  sustained 
by  the  Court,  and  the  bill  dismissed.     Plaintiff  appealed. 

The  case  comes  at  this  term,  before  this  Court,  on  a  rehear- 
ing. 

Bobinsorif  Beatty  &  Boits,  for  Appellants. 

The  bill  alleges,  and  the  demurrer  admits,  that  Fremont's 
claim  was  finally  adjudicated  on  the  27th  day  of  June,  1855, 
confirming  to  Fremont  his  title  to  ten  leagues,  generally  within 
the  hundred  leagues  described  in  the  grant,  and  directing  the 
Surveyor-General  to  survey  and  locate  the  claim  within  the  limits 
described  in  the  grant.  This  was  done  upon  the  31st  day  of  July, 
1855.  This  was  the  first  act  of  segregation.  Before  that  day, 
Fremont  was  the  owner  of  no  particular  foot  of  land  in  Califor- 
nia. On  that  same  day,  the  power  of  the  assessor  for  the  coun- 
ty of  Mariposa  ceased.  The  statute  provides  that,  between  the 
mst  Mondays  of  March  and  August  of  each  year,  the  assessor 
shall  assess  all  the  real  estate  in  his  qounty,  and  although  he  has 
after-power  to  supply  omissions,  he  has  no  authority  to  assess  ^ 
land  that  was  not  assessable  on  the  31st  day  of  July.  At  any ' 
rate,  it  is  admitted  that  this  pretended  assessment  was  made  be- 
tween March  and  August. 

What  is  an  assessment  ?  It  is  an  estimate  of  value  made  by 
an  officer  sworn  to  exercise  his  judgment,  fairly  and  impar- 
tially. To  value  a  tract  of  land,  it  is  not  too  much  to  say  that 
two  things  must  be  known,  the  quantity  and  the  quality.  If, 
before  the  1st  day  of  August,  the  Mariposa  assessor  knew  the 
quantity  of  Fremont's  tract,  he  certainly  could  not  know  the 
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quality,  because,  up  to  that  day,  it  lay  anywhere  within  a  varied 
tract  of  one  hundred  leagues,  one  portion  of  it  a  barren  waste 
not  worth  a  cent  an  acre,  another  abounding  in  the  richest  ore. 

The  record  discloses  the  fact  that  the  sum  of  five  hundred 
thousand  dollars  was  assessed  generally  against  the  ten  leagues 
of  land  claimed  by  Fremont,  and  not  against  the  said  ten  leagues 
of  land  surveyed  and  located  by  the  Surveyor-General  on  the 
31st  day  of  July,  1855.  And  yet  is  the  land  so  surveyed  and  lo- 
cated that  the  sheriff  threatens  to  sell?  In  other  words,  it  is  ad- 
mitted that  the  sheriff  is  advertising  a  tax-sale  of  land  that  has 
never  been  assessed.  Now,  it  is  only  by  assessment  that  he  ob- 
tains the  right  to  sell.  The  recorded  estimate  of  the  assessor 
operates  as  a  judgment  in  favor  of  the  State  against  the  owner, 
and  constitutes  a  lien  upon  the  land  assessed,  (Sec.  42  of  the 
Eevenue  Act,)  and  the  sheriff  is  then  authorized  to  sell  the  land 
upon  which  the  lien  has  attached,  to  pay  the  judgment  in 
favor  *of  the  State.  Without  an  assessment  there  can  be  [386] 
no  judgment,  without  a  judgment  there  can  be  no  lien, 
and  without  a  lien  there  can  be  no  sale. 

It  appears,  in  short,  that  whilst  Fremont  had  nothing  but  an 
equitable  right  to  have  ten  leagues  of  land  within  certain  limits, 
located  and  set  apart  to  him  by  the  United  States,  the  county 
•  assessor  of  Mariposa  undertook  to  guess  what  the  claim  would 
probably  be  worth  after  it  should  be  located.  But  a  claim  to 
land,  as  distinct  from  the  land  itself,  cannot  form  the  subject  of 
taxation — otherwise,  where  there  are  several  claimants,  it  would 
be  the  duty  of  the  assessor  to  estimate  their  relative  chances  of 
success,  and  then  each  assessment  would  constitute  a  lien  upon 
the  land,  which  would  be  absurd. 

It  was  to  illustrate  the  impossibility  of  assessing  or  taxing 
such  a  claim  as  this,  that  we  cited  the  case  of  BaUance  v.  For- 
syth, 13  Howard.  In  that  case,  the  Court  say,  * 'although  the 
right  of  Bourbonne  to  lot  sixty-five  was  recognized  by  the  gov- 
ernment, yet  until  the  public  survevor  marked  the  lines,  its  po- 
sition and  extent  could  not  be  ascertained.  The  patent  was  not 
issued  until  1845,  two  years  after  the  tax  was  assessed,  and  it  is 
not  perceived  how  the  specific  lot  could  be  taxed,  when  its  bound- 
aries were  not  known."  The  county  assessor  of  Mariposa,  it 
seems,  has  discovered  a  method  of  doing  that  which  appeared 
impossible  to  the  Supreme  Court  of  the  United  States.  Verily, 
this  is  a  progressive  age  I 

Wade  &  Fower,  for  Respondents. 

In  the  case  of  BaUance  v.  Forsyth,  the  lot  claimed  by  defend- 
ant, under  th^  tax-title  was  not  assessed  for  taxes  due  on  it,  but 
was  sold  to  satisfy  the  assessment  on  a  fractional  quarter-section 
of  land,  held  by  defendant  under  the  general  laws  for  the  entry 
and  sale  of  public  lands.  This  particular  lot  was  within  the 
limits  of  defendant's  claim,  but  had  previously  been  granted  to 
the  plaintiff  under  the  Acts  of  Congress  of  1820  and  1823,  for 
the  benefit  of  settlers  in  Peoria.      "It  seems  (page  24)  to  have 
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been  included  in  the  south-east  fractional  quarter-section,  but  it 
was  not  taxable  as  a  part  of  that  tract.*'  Again,  objection  was 
found  to  the  tax-title,  because  it  did  not  describe  with  any  accu- 
racy the  portion  of  the  tract  that  was  sold  for  the  assessment. 
(P.  23.)  While  it  is  unnecessary,  and  often  impossible  to  give 
a  particular  description  qi  the  lands  assessed,  it  is  only  neces- 
sary that  the  portion  sold  for  the  assessment  should  be  described 
with  certainty. 

In  Carroll  v.  Perry,  4  McLean,  27,  the  Court  say:  "  The  tax- 
ing power  of  a  State  may  reach  eTerything  within  a  State,  which 
can  be  denominated  property.  It  may  be  made  to  emb^e  all 
equitable  credits,  of  whatever  description  they  may  be.'' 
[387]  The  Court  in  that  case  refused  to  enjoin  a  sale  *for  taxes, 
the  ground  of  the  application  being  that  a  patent  had  not 
issued,  at  the  time  of  the  assessment,  and  therefore  the  land  was 
not  at  that  time  subject  to  taxation. 

It  does  not  appear  from  the  bill,  that  the  assessment  was  not 
against  a  tract  of  ten  leagues,  the  location  and  boundaries  of 
which  were  known  and  fixed  without  the  formalities  of  a  ''final 
survey"  by  the  United  States  Surveyor-General. 

The  assessor  is  allowed  until  ''the  first  Monday  in  August," 
(see  Rev.  Act,  C.  L.  692,)  to  make  his  assessment,  and  "he 
shall  make  also  subsequent  assessment,  whenever  he  has  reason* 
to  believe  that  property  liable  to  taxation,  has  not  been  pre- 
viously assessed."  The  "final  survey"  was  approved  by  the 
Surveyoi>General  on  the  3l8t  of  July,  1855,  having  been  pre- 
viously made.  The  assessment  may  have  been  made  after  the 
survey,  and  before  "the  first  Monday  in  August,"  or  "  subse- 
quently," as  the  law  provides.  Or,  if  made  before,  the  survey 
operated  to  correct  all  defects  in  the  description,  in  the  assess- 
ment, and  to  identify  it  with  this  particular  tract,  according  to 
its  metes  and  bounds. 

The  Supreme  Court  of  the  United  States  in  Fremont  v.  United 
States,  17  How.  542,  declared  that  appellant's  grant  to  these  ten 
leagues  "owned  and  claimed"  by  them,  was,  at  its  date,  1844,  a 
title  "not  merely  inchoate  or  equitable,  but  a  legal  title,  which 
conveyed  a  present  and  immediate  interest  in  fee  to  the  grantee." 
We  respectfully  submit  that  the  appellants  being  the  owners  of 
tiiis  property,  and  entitled  to  its  revenues  for  years  back,  can- 
not avoid  or  be  exempted  from  the  payment  of  the  taxes  sought 
to  be  enforced  against  it,  for  their  proportion  of  the  expenses 
of  government  whose  protection  and  benefits  they  have  en- 
joyed. 

On  first  hearing  of  this  case,  at  the  October  Term,  1856, 
Murray,  C.  J.,  delivered  the  opinion  of  the  Court — ^Hetdkn- 
FELDT,  J.,  and  Terry,  J.,  concurring. 

This  was  a  bill  in  equity,  to  restrain  the  defendant  from  sell- 
ing certain  lands  in  Mariposa  county,  for  non-payment  of  taxes. 
The  bill  alleges  two  errors  in  the  assessment;  first — that  the 
survey  was  made,  and  the  patent  issued  to  the  grantor  after  the 
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assessment;  and,  second — that  the  land  as  assessed  as  ''ten 
square  leagues/'  and  not  by  any  specific  boundaries. 

In  support  of  the  first  proposition,  the  case  of  Ballance  v. 
Forsyth.  13  How.  18,  is  relied  on.  An  examination  of  that  au- 
thority, will  show  it  has  no  application  to  the  present  case,  be- 
cause, by  the  act  of  Cougress,  admittii^g  Illinoisinto  the  Union, 
it  was  specially  provided,  that  lands  sold  by  the  United  States^ 
should  not  be  liable  to  taxation  until  five  years  after  the  sale 
thereof,  or  after  the  issuing  of  the  patent. 

Without  inquiring  how7&r  such  an  act  would  be  con- 
stitutional, *it  may  be  generallT  stated,  that  no  such  act   [388] 
has  been  passed  with  reference  to  California,  and  that  all 
''lands  lying  within  this  State,  owned  or  claimed  by  any  person 
or  corporation,  whether  patented  or  not,''  are  made  liable  to 
taxation  by  the  statute  of^this  Btate. 

The  second  error  is  untenable.  The  statute  requires,  that 
the  assessment  shall  contain  a  list  of  the  real  estate,  "giving 
the  quantity  of  acres  in  each  tract,  as  near  as  may  be  possible, 
except  in  case  of  city  or  town  lots,  which  may  be  described'  by 
reference  to  numbers  and  streets." 

To  require  a  particular  description  of  rural  lands,  would  be 
imposing  an  unnecessary  burden  on  the  officer. 
•  Before  closing  this  opinion,  *we  would  observe,  inasmuch  as  a 
question  of  remedy  was  made,  that  since  the  decision  of  De 
Witt  V.  Hays,  2  Cal.  463,  the  Legislature  have  so  amended  the 
law  as  to  make  a  tax-deed  prima  facie  evidence  of  what  it  con- 
tains; so  that  it  is  not  necessaiy,  as  it  formerly  was,  to  intro- 
duce evidence  of  the  regularity  of  the  assessment,  and  all  the 
proceedings  under  it,  and  we  are  of  opinion  that  this  has 
changed  the  rule  in  reference  to  the  right  of  a  party  to  invoke 
the  aid  of  a  Court  of  Chanceiy,  in  a  case  where  his  property  is 
about  to  be  illegaUy  sold  for  taxes,  for,  as  the  deed  is  prima 
faci^  evidence  of  title,  and  the  error  is  in  the  assessment,  the 
defendant  would  be  driven  to  extraneous  facts  to  show  its  il- 
legality. There  being  po  error  patent  upon  the  face  of  the  pro- 
ceeding, the  deed  being  the  only  evidence  necessary,  would 
operate  a  cloud  upon  the  title. 

In  Robinson  v.  Oaar^  6  Cal.  273,  this  point  was  not  called  to 
the  attention  of  the  Court,  and  the  case  went  off  on  the  decis- 
ion of  DeWill  V.  Hays, 

Judgment  affirmed. 

On  the  rehearing  at  this  term,  Tebbt,  C.  J.,  delivered  the 
opinion  of  the  Court — Bubnett,  J. ,  concurring. 

This  was  a  proceeding  to  enjoin  the  sale  of  ten  leagues  of 
land,  in  Mariposa  county,  known  as  the  Fremont  grant. 

This  grant  was,  in  the  year  1855,  listed  for  taxes  by  the  asses- 
sor of  said  county,  and  its  value  assessed  at  five  hundred  thou- 
sand dollars. 

By  law,  assessments  were  required  to  be  made,  and  it  is  ad- 
mitted this  assessment  was  made  between  the  first  Monday  of 
Vol.  Vin.--24  369 
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March  and  the  first  Monday  of  August,  1855.  It  is  also  admit- 
ted that  the  final  judgment,  confirming  Fremont's  grant,  T^as 
rendered  on  the  27th  day  of  June,  1855;  that,  pursuant  to  said 
judgment,  a  segregation  of  the  land  from  the  pubUc  domain 
was  accomplished,  by  a  survey,  on  the  31st  of  July,  1855,  and 
that,  in  default  of  the  payment  of  taxes  assessed  as  above,  the 
defendant,  who  was  sheriff  and  ex  officio  tax-collector 
[389]  *for  said  county,  threatens  to  sell  the  land  contained  in 
the  boundaries  established  by  the  survey. 

The  appellant  insists:  First,  that  prior  to  the  31st  of  July, 
1855,  plaintiff  had  only  an  equitable  right  to  have  the  ten  leagues 
of  land,  within  certain  limits,  located  and  set  apart  to  him  by 
the  United  States,  and  that,  until  the  segregation  was  actually 
made,  he  was  not  the  owner  of  any  specific  body  of  land,  subject 
to  be  assessed  for  taxes. 

Second,  that  an  assessment  is  an  estimate  of  v&lue,  made  by 
an  officer  sworn  to  exercise  his  judgment  fairly,  and  to  do  this, 
it  is  necessary  that  he  should  know  quantity  and  quality  of  the 
land,  which,  in  this  case,  could  not  have  been  known  to  the  offi- 
cer before  the  survey,  as  the  ten  leagues  were  included  in  a  much 
larger  tract,  one  portion  of  which  was  worthless,  and  the  other 
immensely  valuable. 

The  first  point  contended  for  is  in  direct  conflict  with  the  de- 
cision of  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Fremont  v.  United  States.  It  was  then  held  that  the  grant  un- 
der which  plaintiff  claims,  conveyed  not  merely  an  inchoate,  or 
equitable,  but  a  legal  title,  which  vested  in  the  grantee  a  present 
immediate  estate  in  fee.     (17  How.  542.) 

By  our  Bevenue  Law,  all  property  within  the  State,  of  what- 
ever description,  owned  by  an  individual  or  private  corporation, 
is  subject  to  taxation,  and  if  plaintiff  was  the  owner  of  land 
within  the  State,  he  cannot  escape  duties  which  such  ownership 
imposes.  But,  if  we  admit  the  correctness  of  both  points  ^con- 
tended  for,  it  does  not  necessarily  follow  that  the  assessment  is 
illegal.  The  precise  time  at  which  it  was  made  is  not  shown; 
it  is,  however,  admitted  to  been  have  between  the  1st  Mondays 
of  March  and  August.  It  is  not  denied  that,  immediately  upon 
the  segregation  of  the  land  from  the  public  domain,  the  legal 
title  vested  in  plaintiff,  and  the  land  was  subject  to  taxation. 
This  occurred  on  the  31st  day  of  July,  which  was  Tuesday.  Ex- 
cluding the  day  on  which  the  survey  was  made,  and  the  5th  day 
of  August,  (which  was  Sunday,)  four  days  intervene  between 
the  survey  and  the  first  Monday  of  August,  on  any  one  of  which 
an  assessment  could  have  been  legally  made,  and,  in  the  absence 
of  any  evidence  to  the  contrary,  we  must  presume  that  the  offi- 
cer properly  performed  his  duty,  and  that  the  assessment  was 
subsequent  to  the  survey. 

For  these  reasons,  in  addition  to  those  contained  in  the 
opinion  of  the  late  Chief  Justice,  the  judgment  is  affirmed,  with 
costs. 
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*PEOPLE  V.  HURLEY.  [390] 

1  Inbtbuoiiok,  when  Pbopbblt  Befubed. — ^An  instmction  asked  for  is  prop- 
erly refused  vhen  there  is  no  e-videnoe  on  the  question  of  fact  embraced 
in  it. 

*  HoMiGiDS,  WHAT  NOT  SuFFicxBNT  JoBTiFiCATioN. — On  a  trial  f or  murder, 
weakness  of  mind,  fear,  and  excitement,  of  the  defendant,  produced  by 
the  violence  of  the  deceased,  will  not  justify  the  homicide. 

Idem. — Nor  is  an  assault  and  the  infliction  of  great  bodily  harm  upon  the 
defendant  by  the  deceased,  a  justification,  unless  it  appear  that  it  was 
necessary  to  take  the  life  of  the  deceased  to  prevent  such  bodily  harm. 

Idem. — ^The  impression  of  the  defendant  at  the  time  of  the  killing,  that  a  great 
bodily  harm  was  about  to  be  inflicted  upon  him  by  the  deceased,  cannot 
be  submitted  to  the  jury  as  a  justification,  if  they  believe  such  an  im- 
pression existed  in  the  defendant's  mind. 

Idem.— The  impression  must  have  been  produced  by  circumstances  sufficient 
to  excite  the  fears  of  a  reasonable  person. 

Idem. — ^What  Sditicient  Justification. — If  the  attempt  to  inflict  bodily 
injury  be  made  vrith  a  deadly  weapon,  then  the  reasonable  fear  and 
actufid  belief  would  justify  the  killing;  but  when  the  attempt  does  not 
constitute  felony,  there  must  exist  the  absolute  necessity  ox  taking  life 
to  prevent  the  bodily  harm,  in  order  to  excuse  the  killing. 

iNBTEUcnoNS,  Pbactice  ON  GivBN  AND  Betusino. — Where  equivalent  in- 
structions are  given  and  refused,  the  Court  should  place  its  refusal  on 
the  ground  that  equivalent  instructions  were  given.    Unless  this  is  done 
in  the  presence  of  the  jury,  they  may  be  misled  by  the  refusal. 
• 
Appeal  from  the  District  Court  of  the  Fourteenth  Judicial  Dis- 
trict, County  of  Sierra. 

The  defendant  was  indicted  for  the  murder  of  one  James 
Thompson,  committed  by  shooting  the  latter  with  a  pistol;  de- 
fendant was  conyicted  of  murder  in  the  second  degree,  and  sen- 
tenced to  ten  years  imprisonment;  he  now  appeals  to  this  Court, 
upon  errors  assigned  m  the  rofusisil  of  the  Court  below,  to  give 
to  the  jury  the  instructions  asked  by  him. 

The  first  instruction  was  to  the  effect  that  if  the  prisoner  drew 
his  pistol  with  no  intention  of  shooting,  unless  it  became  neces- 
sary, and  that  in  the  scuffle  which  ensued,  the  pistol  went  off 
accidentally,  the  jury  must  acquit.  The  other  instructions  asked 
are  fully  set  forth  in  the  opinion  of  the  Court. 

Wm,  M,  Stewart,  for  Appellant. 

Wm.  T,  WaUace,  Attorney-General,  for  the  People. 

BuBNBTT,  J.,  deliyered  the  opinion  of  the  Court — ^Tebbt,  C. 
J.,  concurring. 

The  defendant  was  convicted  of  murder  in  the  second  degree. 
Certain  instructions  were  offered  by  the  counsel  of  the  defend- 
ant, and  refused  by  the  Court,  and  the  defendant  excepted. 

The  first  instruction  offered  by  the  defendant  was  properly 

1.  Prtctica  on  refusal  of  instmctlonB,  cited.  People  ▼.  Bamiret,  13  Oal.  173:  People  y. 
TTOWajiw.  17  Gal.  148. 
3.  See  PeopU  ▼.  Butler,  post  436. 
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refused,  as  there  was  no  testimony  tending  to  show  that  the  pis- 
tol was  accidently  discharged. 
The  second  instruction  was  in  these  words: 

'*  If  the  jury  believe  from  the  evidence,  that  the  defend- 
[391]    ant,  ^through  weakness  of  mind,  and  by  fear  and  ex- 
citement, produced  by  the  violence  of  deceased,  did  not 
know  what  the  eflFect  of  his  act,  if  fatal,  would  be,  with  refer- 
ence to  the  crime  of  murder,  they  must  find  for  defendant." 
This  instruction  was  properly  refused  upon  two  grounds: 

1.  There  was  Ho  evidence  upon  which  to  pre^cate  it. 

2.  The  instruction  itself  is  not  good  law. 
The  third  instruction  was  this: 

"If  the  jury  believe  from  tiie  evidence  that  the  deceased 
made  the  nrst  assault,  and  was  continuing  the  same,  and  in- 
flicting great  bodily  harm  upon  the  person  of  the  defendant, 
at  the  time  the  fatal  shot  was  fired,  they  must  find  for  defend- 
ant." 

The  Court  refused  this  instruction,  but  gave  one  in  lieu 
thereof,  which  contained  the  same  language  up  to  the  word 
"  fired,"  and  then  added,  "  and  that  it  was  necessaxy  to  take  the 
life  of  the  deceased  to  prevent  such  bodily  harm,"  then  the  jury 
should  find  for  the  defendant. 

The  instruction,  as  given,  was  correct,  and  in  accordance  with 
the  thirty-first  section  of  the  Act  concerning  crimes  and  punish- 
ments.   (Wood's  Dig.  332.) 

The  fourth  and  fifth  instructions  offered  by  defendant,  were 
substantially  the  same.     The  fifth  was  in  ^ese  words: 

If  the  jury  believe  from  the  evidence  that  the  defendant  fired 
the  fatal  shot,  under  the  impression  that  great  bodily  harm  was 
about  to  be  inflicted  upon  lum  by  the  deceased,  they  must  find 
defendant  not  guilty. 

This  instruction  was  properly  refused,  because  it  makes  the 
''impression"  of  the  defendant  the  justification  of  the  act, 
whether  that  impression  was  produced  by  circumstances  suf- 
ficient to  excite  the  fears  of  a  reasonable  person,  or  not.  This 
was  contrary  to  the  thirtieth  section  of  the  Act.  (Wood's  Di- 
gest, 332.) 

Besides,  the  thirtieth  section  applies  only  to  the  cases  men- 
tioned in  section  twenty-nine.  A  reasonable  fear  and  actual  be- 
lief, will  excuse  the  party  in  those  cases.  But  a  reasonable  fear 
and  actual  belief  of  great  bodily  harm,  are  not  sufficient  in  all 
cases.  The  statute  says  the  killing  must  be  '*  absolutely  neces- 
sary" to  prevent  it.  The  infliction  of  ** great  bodily  harm" 
upon  another,  may,  or  may  not,  amount  to  a  felony.  So  an 
attempt  to  inflict  it,  may,  or  may  not,  be  a  felony.  If  atttempted 
with  a  deadly  weapon,  or  with  the  intent  to  commit  a  felony, 
then  the  reasonable  fear,  and  actual  belief,  would  justify  the 
killing.  (Sec.  50.)  But  when  the  attempt  to  inflict  ''great 
bodily  harm"  does  not  constitute  felony,  there  must  exist  the 
absolute  necessity  mentioned  by  the  thirty-first  section,  to  ex- 
cuse the  killing. 
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The  sixth  and  seventh  instructions  offered  by  the  defendant, 
contained  sound  law,  but  the  Court  gave  the  same  in 
substance,  '^'in  its  second  instruction,  and  in  language    [302] 
equally  clear.     When  the  instructions  given,  and  that 
refused,  are  in  substance  the  same,  the  party  is  not  injured. 
Mies  Davan  and  others  v.  Walker  and  others,  April,  1857.* 

But  in  refusing  such  instruction,  the  Court  should  always 
place  its  refusal  strictly  upon  the  ground  that  equivalent  in- 
structions had  been,  or  would  be  given.  Unless  this  is  done 
in  the  presence  of  the  jury,  they  may  be  misled  by  the  refusal. 

We  can  find  nothing  in  the  record  showing  that  the  learned 
judge  who  refused  the  instruction,  stated  his  reason  for  so 
doing.    We  think  this  was  error. 

Judgment  reversed,  and  cause  remanded 


TUOLUMNE  WATEE  CO.  v.  CHAPMAN  et  al. 

1  Fx,EAi>iira0 — SuwiuiENCT  ov  GouPLJONT  voB  iNJTTNonoiff. — A  complaint 
alleging  that  plaintiffs  had,  for  a  long  time,  conveved  water  from  a 
stream  for  mining  purposes,  by  means  of  a  ditch,  and  had  thus  acquired 
a  prior  right  to  the  enjoyment  and  use  of  the  water,  and  were  m  the 
peaceable  possession  thereof,  when  defendants  wrongfuUy  diverted  the 
tame,  and  deprived  plaintiffs  thereof,  and  were  oontuming  so  io  do,  is 
sufficient  to  maintain  a  prayer  for  an  injunction. 

Idbm. — Dkmubbeb,  WHfT  IT  Admhs.— A  demoner  admits  the  facts  as  alleged 
in  the  complaint. 

Idbm.— ImmatisbiaIj  kLL'EQinotm, — ^The  allegation  in  the  complaint,  that  de- 
fendants wrongfully  claim  some  pretended  and  fictitious  right  to  the 
use  of  the  water,  does  not  prejudice  the  right  of  the  plaintiffs  to  the  in- 
junction. 

NuiBAHCE— DivBEsioN  OF  Watbb-Cousse.— The  diversion  of  a  water-course 
is  a  private  nuisance. 

1  Idem. — Equxtablb  Bkuet. — ^No  equitable  remedy  can  be  had  for  a  mere 
past  diversion  of  a  water-course;  but  when  the  injury  is  continuing, 
relief  may  appropriately  be  sought  in  equity. 

Injunction,  when  AiiLOWKD.—There  is  no  occasion  that  the  plaintiff  should 
first  establish  his  title  at  law,  before  he  can  obtain  the  injunction,  when 
the  averment  of  his  right  in  the  complaint  is  admitted  by  demurrer. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Tuolumne. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  an  incorpo- 
rated ditch  company,  and  for  several  years  past  has  conveyed 
water  by  means  of  a  ditch  from  the  Stanislaus  River,  into  French 
Gulch,  and  down  said  gulch,  for  sale  to  others,  to  be  used  for 
mining  purposes,  and  by  that  means  had  acquired  a  prior  right 
to  the  enjoyment  and  use  of  the  water;  and  that  being  so  in  the 
peaceable  possession  and  use  of  the  water  flowing  in  said  ditch 
and  gulch,  the  defendants  diverted  the  water  from  said  gulch, 
and  deprived  the  plaintiff  from  its  use  and  enjoyment,  and  still 
continue  to  do  so,  and  refuse  to  desist  therefrom,  and  wrongfully 


*Mot  reported. 

1.    Cited.  Kitttl  V.  Pfeifer,  32  Cal.  491. 
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claim  some  pretended  and  fictitious  right  to  the  use  of  the 
water,  to  the  great  and  manifest  injury  of  the  plaintiff.  The 
prayer  of  the  complaint  is  for  a  decree  forbidding  defendants 
from  using  or  diverting  the  water  for  a  temporary  injunction, 

and  upon  the  final  hearing,  that  the  injunction  be  made 
[393]    perpetual.     '^'To  this  complaint  the  defendants  demurred, 

which  being  sustained  by  the  Court  below,  the  plaintiff 
appealed. 

H,  P.  Barber^  for  Appellants. 

The  demurrer  admits  the  facts,  to  wit:  that  the  plaintiffb  are 
rightfully  entitled  to  the  water-course  and  water,  and  that  de- 
fendants have  diverted,  and  still  continue  to  divert,  and  refuse 
to  desist  from  diverting  said  water,  to  the  great  and  manifest 
injury  of  said  plaintiffis,  and  a  total  deprivation  of  the  water. 
(Mitford's  Eq.  Plead.  5  Am.  Ed.  p.  155.) 

The  diversion  of  water-courses  is  a  private  nuisance.  (Wil- 
lard's  Eq.  Ju.  392;  Angell  on  Water-Courses,  Sec.  388,  p.  425.) 

The  prevention  or  restraining  of  such  nuisances  is  a  special 
branch  of  equity  jurisprudence.     ^Angell,  Sees.  444,  457.) 

"To  justify  the  interposition  or  the  Court  by  injunction  to 
restrain  a  nuisance,  the  plaintiff's  title  must  be  free  from  doubt. 
If  his  title  be  conceded,  there  is  no  occasion  to  have  it  estab- 
lished by  a  verdict  at  law.  Where  a  plaintiff  has  been  imme- 
morially  in  the  enjoyment  of  a  stream  of  water  flowing  through 
his  land,  and  is  in  the  actual  possession,  equity  will  restrain  tibe 
obstruction  or  diversion  of  the  water  or  any  important  part  of 
it  to  the  injury  of  the  plaintiff.  The  diversion  or  obstruction 
of  a  water-course  is  a  private  nuisance."  (Willard's  Eq.  Ju. 
392.) 

"  A  private  nuisance  is  an  act  done,  unaccompanied  by  an  act 
of  trespass,  which  causes  a  substantial  prejudice,  corporeal  or 
incorporeal,  of  the  right  of  another:  e,  g.  diverting  a  water- 
course so  as  to  interrupt  the  right  of  another  person,  that  it 
should  run  undisturbed  to  his  meadow  or  his  mill."  The  reme- 
dies, however,  at  law  can,  at  the  utmost,  only  abate,  or  afford 
compensation  for  an  existing  nuisance,  but  are  ineffectual  to  re- 
strain or  prevent  such  as  are  threatened  or  in  progress;  and  for 
this  reason  there  is  a  jurisdiction  in  equity  to  enjoin,  if  the  fact 
of  nuisance  is  admitted,  or  established  at  law,  whenever  the  na- 
ture of  the  injury  is  such  that  it  cannot  be  adequately  compen- 
sated in  damages,  or  will  occasion  a  constantly  recurring  griev- 
ance."   (Adams'  Eq.  pp.  210,  211.) 

"Cases  of  a  nature  allowing  for  the  like  remedial  interposition 
of  Courts  of  Equity  are  the  obstruction  of  water-courses,  the 
diversion  of  streams  from  mills,  the  back  flowage  on  mills,*'  etc. 
(2  Story's  Eq.  Ju.  Sec.  927,  p.  257;  Id.  Sec.  928. 
J,  In  Gardner  v.  The  TrvMees  of  Newburgh,  (2  John.  Ch.  164,  a 
leading  case  on  the  diversion  of  water-courses,)  Chancellor 
"Lent  says : 

**  The  Court  of  Chancery  has  also  a  concurrent  jurisdiction  by 
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injunction  equaUy  clear  and  well  established  in  cases  of  private 
nuisance.  Without  noticing  nuisances  arising  from  other  causes, 
we  have  many  cases  of  the  application  of  equity  powers  on  this 
very  subject  of  diverting  streams,  (citing  many  cases.) 
^These  cases  show  the  ancient  and  established  jurisdiction  [394] 
of  this  Court;  and  the  foundation  of  that  jurisdiction  is 
the  necessity  of  a  preventive  remedy,  when  great  and  immediate 
mischief,  or  material  injury  would  arise  to  tibe  comfort  and  use- 
ful enjoyment  of  property. 

The  same  doctrine  was  reiterated  in  the  case  of  the  obstruc- 
tion of  a  water-course,  in  Van  Bergen  v.  Van  Bergen,  2  Johns. 
Ch.  271;  Croton  Turnpike  Co.  v.  Byder,  1  J.  C.  611;  Bergen  v. 
Bergen,  3  J.  C.  182;  Varrick  v.  Mayor  of  New  York,  4  J.  C.  63; 
Eeid  V.  Oxford,  9  J.  C.  439;  Coming  v.  Lotverre,  6  J.  C.  439; 
Livingston  v.  Livingston,  6  J.  C.  497;  Hammond  v.  Fuller,  1 
Paige,  197;  Belknap  v.  Trimble,  3  Paige,  677;  Mohawk  Bridge  Co, 
V.  Utica  and  S.  R.  R.  Co.,  6 Paige,  555;  Reid  v.  Gifford,  1  Hopk. 
Ch.  416;  Olmstead  v.  Locrnm,  6  Barb.  152;  Fisk  v.  WiUmr,  7  Barb. 
395;  QiUbert  v.  MickHe,  4  Sand.  Ch.  357;  Coming  v.  Trcxy  Iron 
Works,  6  How.  Pr.  89.) 

Let  us  now  examine  the  decisions  of  the  Supreme  Court  of 
this  State: 

In  DewUt  v.  Eayf^,  2  Cal.  463,  the  writ  was  denied  because 
the  party  had  a  perfect  remedy  at  law,  and  the  Court  had  no 
power  to  interpose,  and  it  was  iiot  a  case  of  nuisance. 

In  Minium  v.  Hays,  2  Cal.  590,  the  Court  say:  **  The  writ  of 
injunction  can  only  be  issued  when  the  bill  makes  out  a  case  of 
equity  jurisdiction." 

"In  the  case  under  consideration  the  issue  is  strictiy  one  at 
common  law,  and  Courts  of  Equity  can  take  no  cognizance 
thereof." 

In  Middleton  v.  Franklin,  3  Cal.  238,  it  was  held  that  the 
injury  must  be  irremediable,  or  lead  to  irremediable  mischief, 

ie.  g, ,  the  destruction  of  a  party's  business,  as  alleged  in  our 
)ill,)  and  that  the  bill  in  that  case  did  not  show  a  sufficient 
probability  of.  mischief — at  leasf  until  the  question  of  nui- 
sance or  pot  was  determined  by  a  jury."  In  the  present  case 
the  nuisance  is  admitted,  and  therefore  requires  no  such  deter- 
mination. 

In  Waldron  v.  Joiner,  5  Cal.  9,  the  Court  merely  hold  that  an 
injunction  ought  not  to  be  granted  in  an  action  of  trespass,  un- 
less it  appears  that  the  injury  \nll  be  irrep'arable  and  cannot 
be  compensated  in  damages.  The  Court  also  lay  stress  upon 
the  fact  that  '*  no  action  has  ever  determined  the  plaintiffs 
rights." 

In  Buckelew  v.  Estill,  5  Cal.  20,  the  Court  allowed  an  injunc- 
tion to  restrain  the  cutting  down  of  trees,  where  the  answer 
admitted  the  grant  through  which  plaintiff  claimed. 

The  only  case  closely  resembling  this  is  that  of  Ramsey  v. 
Chandler,  3  Cal.  90,  where  defen<^nts  were  guilty  of  a  pri- 
vate nuisance,  by  raising  a  dam   and   overflowing  plaintifT'* 
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ground.    A  perpetual  injunction  was  allowed,  and  defendants 

appealed. 
[395]       '^'The  Court  say  the  right  is  clearly  with  the  plaintiff, 
and  the  decree  was  affirmed. 

Defendants  admit  our  right  in  the  clearest  manner — admit 
that  they  are  guilty  of  a  private  nuisance, — that  they  are  con- 
tinuing it  and  refuse  to  desist — that  they  wrongfully  claim  a 
pretended  and  fictitious  right  to  the  water — and  that  these  acts 
are  to  our  great  and  manifest  injury  and  the  total  deprivation 
of  the  use  of  the  water. 

This  is  not  a  question  of  dissolving  an  injunction,  but  whether, 
on  demurrer,  we  are  not  entitled  to  the  relief  prayed.  We 
waive  any  claim  for  damages,  and  pray  that,  on  the  facts  stated 
in  the  bill,  a  decree  may  be  made  enjoining  defendants  from 
further  diversion  of  the  water. 

The  same  question  was  presented  to  the  Court  in  the  case  of 
Mearii  v.  Bicknell,  just  decided,  (Jan.  T.  1867,)  in  which  the 
right  to  an  equitable  remedy  appears  to  have  been  conceded. 

WohoU  &  Greenwood,  for  Bespondents. 

The  main  question  raised  by  the  demurrer,  as  fully  appears 
from  the  record,  is  as  follows:  Is  this  a  case  in  which  the  Cdurt 
at  Chambers,  shall  be  permitted  to  exercise  purely  equitable 
jurisdiction,  thereby  leaving  it  wholly  within  the  discretion  of 
the  Judge  to  determine  the  various  conflicting  rights  between  the 
parties  litigant,  as  to  the  use,  enjoyment  and  possession  of  wa- 
ter, as  well  as  the  disputed  question  of  diversion  of  the  same. 
Also,  to  require  a  jury  to  pass  upon  and  determine  such  rights 
on  issues  specially  framed  by  the  Court,  or  otherwise,  or  to  en- 
tirely dispense  with  a  jury,  provided  such  jurisdiction  begranted, 
thereby  leaving  it  within  the  power  of  the  Judge  (sitting  as 
Chancellor,)  to  enter  a  decree  in  direct  opposition  to  any  verdict 
that  might  be  rendered  by  a  jury.  (See  Gray  v.  Mxion  et  al. , 
Oct.  T.  1866.) 

It  is  strongly  argued,  by  counsel  for  plaintiffs,  that  the  de- 
murrer of  d^endants  admits  every  allegation  in  the  complaint. 
This  may  be  technically  true,  but  still  this  fact  cannot  confer  the 
equitable  jurisdiction  demanded,  because  it  is  necessary  that 
the  plaintiffs  shall  establish  an  undoubted  right  in  a  Court  of 
Law,  to  the  use  and  possession  of  the  property  in  question, 
prior  to  filing  this  their  bill  in  chancery,  wherein  they  pray  for 
a  perpetual  injunction  against  defendaiits,  and  it  does  not  ap- 
pear in  the  bill  6t  said  plaintiffs,  that  such  dispute^  right  has 
ever  been  passed  upon  or  determined  in  a  Court  of  Law. 

In  this  action,  as  fully  appears  from  the  argument  of  counsel 
for  appellants,  the  question  is  not  raised  as  to  the  granting  of 
an  injunction,  or  the  dissolution  thereof,  and  therefore  many  of 
the  authorities  cited  by  appellants'  counsel  do  not  apply  to  this 
case.  At  common  law,  as  well  as  under  the  statutes  of  Califor- 
nia, upon  sufficient  cause  shown,  by  affidavit  or  other- 
396]   wise,  in  an  action  at  *law  an  injunction  may  issue,  the 
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only  question  being  as  to  the  jurisdiction  of  the  Court.  But 
in  this  action  an  injunction  has  been  issued,  and  is  prayed  to 
be  made  perpetual  in  plaintiff's  bill,  and  defendants  cite  the 
following  cases,  which  have  been  determined  in  the  Supreme 
Court  of  this  State.  {Gates  y.  Henry  league  et  ai.,  Oct.  T.  1856; 
Biichie  v.  Dorland,  Jan.  T.  1856;  Gregory  v.  Hay,  3  Cal.  322; 
also,  WiUard's  Eq.  Jur.  392.) 

Where  the  thing  complained  of  is  in  itself  a  nuisance,  and 
there  is  no  doubt  as  to  the  plaintiff's  right,  the  Court  will  inter- 
fere to  stay  irreparable  mischief,  without  waiting  the  result  of  a 
trial.  But  where  the  thing  sought  to  be  resixained  is  not  in  it- 
self noxious,  but  only  something  which  may,  according  to  cir- 
cumstances, prove  to  be  so,  the  Court  will  await  the  result  of  a 
trial  at  law,  or  of  an  issue  awarded  by  itself.  Hence,  in  case 
of  a  dispute  as  to  the  right  of  the  enjoyment  of  portions  of  the 
water  of  a  stream  for  manufacturing  purposes,  equity  ought 
not  to  interfere  by  injunction,  unless  the  right  of  complaint 
is  capable  of  clear  ascertainment,  and  then  only  to  prevent  irrep- 
arable mischief.  {Beid  v.  Giford,  6  J.  Ch.  19;  The  Attorney- 
General  v.  Utica  Ins.  Co,,  2  Id.  370;)  on  motion  for  an  injunc- 
tion; resisted  on  the  ground,  first — that  this  is  not  a  case  prop- 
erly within  the  jurisdiction  of  this  Court*  The  Ciiancellor 
says: 

"  I  shall  confine  myself  to  the  consideration  of  the  first  point, 
and  on  that  objection  dispose  of  the  case.  The  application  for 
the  injunction  is  not  because  it  is  intended  to  be  merely  ancil- 
lary to  a  proceeding  at  law.  The  entire  and  final  remedy  is 
sought  in  this  Court.  The  whole  question  upon  the  merits  is 
one  of  law  and  not  of  equity.  The  process  of  injunction  is  too 
peremptory  and  powerful  in  its  effects,  to  be  used  in  the  case 
without  the  clearest  sanction."  (Hart  v.  The  Mayor  and  Goun- 
cUmen  of  the  City  of  Albany,  3  Paige  Ch.  213.) 

The  same  doctrine  is  laid  down  in  7  Barb.  395,  Fvsk  v.  WHber. 
The  Court  say:  *'  Courts  of  Equity  have  concurrent  jurisdiction 
with  Courts  of  Law,  in  cases  of  private  nuisance;  but  it  is  not 
every  case  of  nuisance  which  will  authorize  the  exercise  of  the 
jurisdiction. 

In  rests  upon  the  principle  of  a  clear  and  undoubted  right  to 
the  enjoyment  of  the  subject  in  question,  and  will  only  be  exer- 
cised in  a  case  of  strong  and  imperious  necessity,  or  where  the 
rights  of  the  party  have  been  established  at  law.  It  is  not  the 
peculiar  province  of  a  Court  of  Equity  to  construe  contracts  and 
conveyances  of  water-powers,  or  to  ascertain 'and  define  the 
quantity  of  water  granted  or  reserved  thereby.  The  principle 
upon  which  the  jurisdiction  of  a  Court  of  Equity  rests,  in  cases 
of  water-privileges,  arises  from  the  preventive  which  it  can 
afford,  in  shielding  a  party  from  great  and  irreparable 
injury  *which  may  threaten  him;  but  the  rights  alleged  to  [397] 
be  infringed  or  threatened  must  be  clear,  definite,  and 
certain,  or  capable  of  being  clearly  ascertained;  otherwise  the 
party  should  be  left  to  the  remedy  at  law." 
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BuBNETT,  J. ,  after  Btating  the  facts,  delivered  the  opinion  of 
the  Court — Terry,  C.  J.,  concurring. 

The  demurrer  admits  the  facts  as  alleged  in  the  complaint. 
(3  Cal.  323.) 

The  alleged  allegation  in  the  complaint,  that  the  defendants 
wrongfully  claim  some  pretended  and  fictitious  right  to  the  use 
of  the  water  does  not  prejudice  the  right  of  the  plaintiff  to  the 
injunction.     {Merced  Mining  Co.  v.  Fremont^  7  Cal.  317.) 

The  diversion  of  a  water-course  is  a  private  nuisance.  (Wil- 
lard's  E.  J.  392;  Adams'  E.  310;  Stoi/s  E.  J.  Sec.  927.) 

There  can  be  no  doubt  of  the  truth  of  the  proposition,  that 
no  equitable  remedy  can  be  had  for  a  mere  past  diversion  of  a 
water-course,  but  where  the  injury  is  continuing,  relief  may  be 
appropriately  sought  in  equity.  It  is  only  in  equity  that  future 
injury  can  be  restrained.  Continued  diversion  of  water  from  a 
party  entitled  to  it,  ia  such  an  irreparable  injury  as  a  Court  of 
Equity  will  redress. 

But  in  this  case  it  is  insisted  by  the  defendants  that  the  rem- 
edy  by  injunction  cannot  be  maintained,  until  the  plaintiff  has 
established  his  title  by  a  suit  at  law. 

The  only  object  in  establishing  title  at  law,  is  to  show  that  the 
right  is  in  the  plaintiff.  The  suit  at  law  is  only  a  means  to'  ac- 
complish a  given  end.  When  the  end  is  already  obtained,  there 
could  be  no  reason  for  doing  an  idle  thing.  This,  the  law,  as  a 
rational  system,  never  requires  to  be  done.  If  the  title  of  the 
plaintiff  be  conceded,  then  there  can  be  no  need  of  a  trial  at  law 
to  establish  that  which  is  already  admitted.  (Willard's  E.  J. 
392;  6  How.  Pr.  89.) 

By  the  demurrer  in  this  case,  the  defendants  admit  the  right 
of  plaintiff  to  the  water  in  the  gulch,  that  they  have  wrongfully 
diverted  it,  and  continued  to  do.  so,  and  refuse  to  desist,  under 
a  fictitious  claim  of  right. 

It  is  not  a  mere  fictitious  claim  of  right  that  will  prevent  the 
injunction,     Suppose  the  defendants  had  stated  in  their  answer 
that  they  admitted  the  right  of  plaintiff  to  the  use  of  the  water, 
but  also  insisted  that  they  had  a  pretended  and  fictitious  claim 
to  it,  then  there  could  have  been  no  necessity  of  a  trial  at  law 
under  such  an  admission.     Had  the  defendants  answered,  deny- 
ing the  right  of  the  plaintiff,  and  claiming  title  themselves, 
then  a  veiy  different  question  would  have  been  presented,  in 
reference  to  which  it  is  not  now  necessary  to  express  any  de- 
cided opinion.     But  it  may  admit  of  doubt  whether,  under  our 
system,  where  the  same  Court  administers  both  law  and 
[398]    equity,  and  the  dis-*tinction  in  pleading  is  abolished,  the 
f onner  rule  would  apply,  without  qualification. 
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WALKER  V.  SEDGWICK.* 

Estoppel — GujsrroB  and  Gsantee. — A  party  entering  Into  the  possession  of 
the  land  of  another,  and  in  subordination  to  his  title,  is  estopped  from 
denying  his  grantor's  title. 

CoNTBAOT,  Besoibsion  OF. — When  a  purchaser  of<Jand  does  not  obtain  the 
title  which  the  deed  purported  to  convey,  and  the  covenants  embrace, 
and  he  ^oes  into  and  retains  possession  under  the  deed;  and  the  failure 
of  the  title  goes  to  the  entire  consideration  paid,  or  to  be  paid,  for  the 
land,  then  he  must  seek  his  remedy  by  a  rescission  of  the  contract,  alleg- 
ing a  paramount  title  in  another,  and  offering  to  re-deliver  possession, 
and  account  for  the  rents  and  profits. 

Yx2nx)B's  LuN  NOT  Lost  by  Tasino  Not£s. — ^The  vendor's  lien  on  the  land 
conveyed  is  not  lost  by  his  taking  the  notes  of  the  purchaser  for  the 
purchase-money.  And  the  lien  equally  exists,  whether  the  instrument 
amounts  to  a  conveyance,  or  merely  to  an  executory  contract. 

Idbh. — Entoscbment  of. — In  a  bill  in  equity  to  enforce  the  lien,  it  is  not 
necessary  to  allege  the  issuance  of  execution  under  a  judgment  at  law, 

Sreviously  obtained  by  the  vendor  against  the  purchaser  for  the  amount 
ue,  and  return  of  nma  bona  to  sustain  the  allegation  of  insolvency. 

EzxcuTiON— Bjetubn  of  Nulla  Bona. — Betum  of  nuUa  6ona  on  an  execution 
is  only  one  mode  of  proving  insolvency.  Any  other  competent  proof 
would  be  sufficient. 

Beicedies,  Leoal  and  Eqihtablb,  UNirxD. — Where  a  vendor  of  land  has 
taken  the  notes  of  the  purchaser  in  payment,  and  brings  his  action 
thereon  at  law,  he  should,  in  that  action,  if  at  all,  unite  his  equitable 
claim  for  a  foreclosure  of  his  lien — ^the  same  tribunal  administering  both 
law  and  equity. 

Idem. — But  in  a  case  where  the  party  brought  his  separate  actions,  first  at 
law  on  the  notes,  and  then  in  equity  for  a  foreclosure,  before  the  adop- 
tion of  this  rule:  Hdd,  that  he  be  allowed  both  his  legal  and  equitable 
remedies,  on  payment  of  the  costs  of  the  latter  suit. 

1  Idem. — Offset,  when  mat  be  Pleaded. — And  if  the  defendant  has  a  legal 
offset  to  the  notes:  Held,  that  he  may  plead  it  in  the  latter  suit. 

Idem. — Questions  of  Law  and  Equitx  Combined. — The  objection  that  the 
proceedings  may  become  too  complex  by  permitting  different  questions 
of  law  and  equity  to  be  settled  in  one  suit,  is  not  sufficiently  strong  to 
overcome  the  plain  provisions  of  the  statute,  and  the  substantial  dictates 
of  justice. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  San  Joaquin. 

This  case  has  been  several  times  before  this  Court,  but  went 
off  upon  points  not  involving  the  merits.  The  plaintiff  Walker 
was  in  possession  of  a  farm,  and  certain  personal  property 
thereon;  all  of  which  he  sold  in  terms  to  defendant  Sedgwick 
for  about  seven  thousand  two  hundred  dollars.  The  writing 
was  not  a  sealed  instrument,  and  was  not  acknowledged,  but 
was  signed  by  both  parties.  In  the  instrument,  Walker  is  said 
to  sell  and  convey  to  Sedgwick  the  property.  Under  the  writ- 
ten instrument,  Sedgwick  went  into,  and  still  retains  possession 
of  the  land  and  the  personal  property.  Some  five  thousand  dol- 
lars of  the  purchase-money  was  paid,  and  two  notes  given  for 
the  balance.  Suit  was  brought  upon  the  notes  and  judgment 
had,  but  no  execution  was  ever  issued  thereon.     The  plaintiff 


*See  name  cAse,  6  Gal.  192. 

1.    Cited  flbdbt  V.  2>tt#,  23  CaL  037. 
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then  filed  his  bill  in  equity  to  enforce  his  "vendor's  lien"  against 
the  land,  in  which  the  insolvency  of  the  defendant  is  sul>- 
[399]  stan-^tiaJly  alleged.  The  defendant  denied  that  plaintiff 
had  any  title  to  the  land,  alleging  that  it  belonged  to  the 
United  States,  and  also  set  up  that  there  was  a  crop  of  grain 
growing  upon  the  land,  which  was  removed  by  one  Myers,  to 
whom  the  plaintiff  had  sold  the  crop  before  he  sold  the  land  to 
defendant,  and  that  plaintiff  had  warranted  the  title  to  the 
premises  against  all  persons  claiming  under  him.  The  de- 
fendant asked  that  the  value  of  this  crop  might  be  deducted 
from  the  amount  of  the  judgment.  Upon  the  trial  before  the 
Court  without  a  jury,  the  insolvency  of  the  defendant  was 
clearly  shown,  as  well  as  the  other  facts  alleged  by  plaintiff. 
Defendant  gave  no  evidence  in  support  of  his  affirmative  alle- 
gations, but  moved  the  Court  for  a  nonsuit  upon  these  grounds: 

1.  Na  execution  was  issued. 

2.  The  lien,  if  any,  was  waived  by  the  suit  upon  the  notes. 

3.  The  notes  were  executed  for  balance  of  purchase-money 
of  land  and  other  property,  and  no  vendor's  lien  could  exist. 

This  motion  the  Court  sustained,  and  the  plaintiff  appealed. 

D,  W,  Perley,  for  Appellant. 

To  grant  a  nonsuit  in  an  equity  case  is  a  novel  and  extraordi- 
nary proceeding. 

The  Court  should  have  decided  the  case  upon  the  evidence 
and  either  have  dismissed  the  bill  for  want  of  sufficient  proof  to 
sustain  it,  or  else  have  entered  a  decree  enforcing  the  lien. 

It  is  to  be  hoped  that  this  case  is  now  before  this  Court  for  a 
final  adjudication  on  the  merits,  and  this  Court  will  direct  the 
Court  below  either  to  dismiss  the  bill,  or  to  enter  a  decree  en- 
forcing the  lien. 

1.  That  the  respondent  Sedgwick,  bought  the  properly  in 
controversy  from  Walker,  and  obtained  possession  flaereof  from 
him,  under  a  deed  or  contract. 

2.  That  he  gave  his  notes  for  the  purchase-money,  on  which 
judgment  was  afterwards  obtained  against  him,  that  he  is  still  in 
possession  of  the  property,  and  has  never  paid  or  satisfied  either 
said  notes  or  judgment. 

3.  That  with  the  exception  of  this  very  property  which  he  now 
claims  as  a  homestead,  he  has  no  other  property  whatever  within 
reach  of  an  execution,  but  is  totally  insolvent  and  bankrupt. 

And  as  a  proposition  of  law,  from  the  above  facts,  the  appel- 
lant contends  that  he  is  justly  entitled  to  a  decree  enforcing  a 
vendor's  lien  against  the  property,  and  that  the  Court  below 
erred  in  not  so  deciding. 

In  support  of  the  first  and  second  points  of  fact  relied  on,  the 
Court  is  referred  to  the  deed — a  conveyance  from  Walker  to 
Sedgwick. 

The  attention  of  the  Court  is  next  directed  to  the  judg- 
[400]    ment-*roll,  in  the  action  brought  by  Walker  v.  Sedgwick^ 
on  the  notes  given  for  the  purchase-money. 
380 

Digitized  by  LjOOQ IC 


Oct.  1867.]  Walxeb  v.  gBDawioK.  401 

The  complaint  in  this  case  was  sworn  to,  consequently  a  veri- 
fied answer  was  required  and  this  yerifioation  was  made  bj 
Sedgwick. 

This  answer  is  an  admission  by  the  defendant,  Sedgwick, 
under  oath,  of  the  following  facts: 

1.  That  the  notes  then  sued  on  were  given  to  Walker  for  the 
two  quarter-sections  of  land  and  improvements  on  which  the 
lien  is  now  sought  to  be  enforced. 

2.  That  Walker  not  only  sold  him  the  land  and  improvements, 
but  also  covenanted  to  warrant  and  defend  the  title. 

The  attention  of  the  Court  is  next  directed  to  the  answer  in 
this  action.  It  distinctly  admits  the  purchase  of  the  property 
from  Walker,  and  all  other  facts  necessary  to  be  admitted  or 
proven,  to  show  a  right  to  the  lien  claimed. 

The  question  of  law  now  arises,  upon  the  facts  proven,  as  to 
whether  the  plaintiff  is  entitled  to  have  a  vendor's  Uen  enforced 
against  the  ptoperty. 

The  appellant  contends  that  he  still  has  a  lien,  and  that  the 
Court  should  enforce  it. 

And,  in  the  first  place,  it  is  argued  that  the  sale  of  Walker  to 
Sedgwick  was  of  both  land  and  personal  property;  that  it  was 
one  entire  contract;  that  the  whole  consideration  was  over  seven 
thouscmd  dollars,  and  that  no  lien  can  be  enforced  for  a  part  of 
the  piirchase-money. 

But  it  was  the  intention  of  the  parties,  at  the  time  the  sale 
was  made,  that  the  notes  given  were  to  be  for  the  purchase  of 
the  land  and  improvements,  and  not  the  personal  property. 
This  fact  is  sworn  to,  as  above  shown,  by  Sedgwick  himseu, 
and  no  opposing  evidence  appears. 

The  next  objection  is  that  the  vendor's  lien  was  waived,  by 
taking  notes  for  the  purchase-money,  and  by  afterwards  obtain- 
ing a  judgment  on  said  notes. 

The  proposition  cannot  be  maintained,  as  can  be  shown  by 
abundant  authority;  see  the  following  cases:  Garrison  v.  Oreene, 
1  J.  Ch.  308;  Buscol  v.  Bronaugh,  1  Tex.  326;  Eldridg^  v.  Mc- 
Clwre,  1  Terg.  84;  Warrmy.  Van  OULyne,  2  Paige,  513;  2  Story's 
Eq.  J.  Sees.  1224  to  1233.) 

Taking  a  note  for  the  purchase-money  does  not  affect  the 
vendor's  lien,  and  if  part  of  it  be  paid,  the  lien  remains  for  the 
residue. 

The  payment  of  the  money  will  alone  release  the  land  from 
the  vendor's  lien.  {Tniebody  v.  Jacobson,  2  Cal.  269;  see  Solomon 
V.  Hoffman,  2  Cal.  138.) 

In  the  case  of  AUen  v.  FhiJlipSy  4  Cal.  256,  it  was  held  that 
after  a  judgment  at  law,  for  the  purchase-money,  and  a 
sale  *of  the  property  under  execution,  that  a  vendor's    [401] 
Hen  could    be  enforced  by  a  separate  proceeding  in 
equity. 

Another  point  of  defense  relied  on  by  defendant  is  that  the 
land  was  public  land  and  that  the  plaintiff  had  no  right  or  titie 
to  sell  the  same. 
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In  reply  to  this  objection,  we  say: 

1.  There  is  no  proof  of  such  being  the  fact  on  the  record. 

2.^  If  it  did  so  appear,  it  would  not  avail  the  defendant. 

In  an  action  for  the  purchase-money  of  land,  conveyed  with- 
out covenants,  want  of  title  in  the  vendor  is  no  defense  unless 
the  vendor  has  been  evicted.  {Fowler  v.  Smith,  2  Cal.  39;  Solo- 
mon V.  Eofman,  2  Cal.  138.) 

But  when  land  is  sold,  with  covenants  of  warranty,  and  suit 
is  brought  for  the  purchase-money,  and  defendant  pleads  that 
plaintiff  had  no  title,  he  is  bound  to  aver  and  prove  paramount 
title  in  another,  and  failing  in  this,  his  defense  is  defective. 
{Thayer,^.  White,  3  Cal.  228.) 

And  when  the  defendant  contends  that  the  notes  sued  on  were 
given  for  a  lot  in  which  the  plaintiff  had  no  title,  he  must  not 
only  show  paramount  title  in  another,  but  he  must  oflfer  to  re- 
deliver possession,  and  account  for  the  rents  and  profits.  {Riddle 
V.  Blake,  4  Cal.  264.) 

The  defendant  having  entered  into  possession  of  the  land, 
claiming  under  and  in  subordination  to  his  title,  is  estopped 
from  questioning  it.     {Hoen  v.  Simmons,  1  Cal.  119.) 

The  next  ground  of  defense  set  up  is: 

That  he  was  evicted  of  part  of  the  crop  of  barley  growing  on 
the  land  at  the  time  he  purchased,  and  therefore  this  lien  ought 
not  to  be  enforced. 

To  this  I  answer: 

1.  There  is  no  proof  of  any  such  eviction. 

2.  He  must  resort  to  an  action  on  this  warranty.  {Jackson  v. 
Norton,  July  Term,  1855. ) 

The  last  point  relied  on  by  defendants  and  Worthy  of  notice, 
and  the  one  which  appears  most  to  have  influenced  the  Court 
below,  is  this: 

That  the  plaintiff  could  not  proceed  in  equity  until  he  had  ex- 
hausted his  remedy  at  law,  and  proved  it  by  an  execution  issued 
and  a  return  of  nulla  bona. 

The  appellant  contends  that  this  is  entirely  unnecessary. 

A  rutum  of  nulla  bona  is  only  one  mode  of  proving  insolvency. 
But  this  fact  may  be  proved  in  many  other  ways. 

The  case  of  Allen  v.  Phelps,  above  cited,  4  Cal.  256,  directly 
overthrows  the  doctrine  contended  for. 

The  authorities  are  all  clear  and  uniform,  that  none  of  the-de- 
fenses  set  up  can  avail  the  vendee. 

The  following  cases  are  referred  to :  Traehody  v.  Jacobson,  2 
Cal.  269;  Hoen  v.  Simmons,  1  Cal.  119;  Salmon  v.  Hoff- 
[402]  *man,  2  Id.  138;  Fowler  v.  Smith,  2  Cal.  39;  Eiddle  y. 
Blake,  4  Cal.  2G4;  DUlon  v.  Byrne,  5  Cal.  485;  Skaggs  v. 
Nelson,  25  Miss.  88;  Clotver  v.  Bawlings,  9  S.  &  M.  122;  Bard- 
man  V.  Cowen,  10  S.  &  M.  486;  MacbreUh  v.  Simmons,  15  Ves. 
330. 

Otis  L.  Bridges,  for  Respondent. 

The  statement  of  the  case  shows  that  appellant  had  no  title 
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to  the  land,  that  it  was  United  States  land;  that  he  had  noth- 
ing at  best,  but  a  mere  possessory  claim  to  his  actual  improve- 
ments. 

All  he  had,  and  all  he  parted  with,  was  personal  property, 
and  when  he  gave  up  possession  thereof,  he  parted  with  lus 
lien. 

A  verdor's  lien  only  exists  when  an  estate  is  conveyed  by 
deed,  duly  executed.     The  party  must  have  title,  etc. 

There  was  no  conveyance  here  of  real  property,  and  our  stat- 
ute contemplates  a  lien  to  exist  in  the  vendor  only  when  he 
makes  a  conveyance  of  real  property,  or  conveys  an  estate. 

What  is  real  estate  or  personal  property?  (3  Kent's  Com. 
401.) 

A  man  enters  upon  such  land,  as  the  case  shows,  and  makes 
a  few  improvements,  and  he  sells  the  improvements  and  leaves; 
does  a  vendor's  lien  exist,  and  can  the  State  law  enforce  it  ? 

The  case  shows  there  was  some  two  thousand  dollars  or  more 
of  personal  property  conveyed  at  the  time,  and  of  its  being  per- 
sonal property  &ere  can  be  no  doubt,  and  that  respondent  paid 
at  the  time  over  five  thousand  dollars,  whether  for  the  personal 
property,  or  what  is  c&Lled  the  real  property,  can  the  Court  de- 
termine this  ? 

And/ what  are  the  principles  of  equity  on  this  subject?  And 
as  to  the  application  of  the  payment  of  five  thousand  dollars, 
when  the  parties  have  been  silent,  the  Court  will  make  the  ap- 
plication according  to  the  justice  and  equity  of  the  case. 

But  the  appellant  here  was  bound  to*  exhaust  his  remedy  at 
law,  before  he  could  bring  his  bill  to  have  a  decree  of  sale  upon 
alien. 

And  to  have  a  forfeiture  of  an  estate,  the  Court  will  apply 
this  payment  to  the  land. 

It  seems  the  notes  were  sued,  and  no  allegation  as  to  any  lien 
and  judgment  obtained;  can  a  party  bring  another  suit  to  en- 
force the  lien,  without  exhaustmg  his  remedy  at  law,  and  the 
former  suit  ?    It  is  submitted  he  cannot. 

Burnett,  J.,  delivered  the  opinion  of  the  Court — Field,  J., 
concurring. 

The  defendant  having  entered  into  possession  of  the  land 
under  the  plaintiff,  and  in  subordination  to  his  title,  is  estopped 
from  denying  it.     (1  Cal.  120,  470;  Lllis  v.  Jeans,  7  Cal.  409.) 

When  the  purchaser  does  not  obtain  the  title  which  the  deed 
purports  to  convey  and  the  covenants  embrace,  and  he 
goes  into  '^'and  retains  possession  under  the  deed,  and  [403] 
the  failure  of  the  title  goes  to  the  entire  consideration 
paid,  or  to  be  paid,  for  the  land,  then  he  must  seek  his  remedy 
by  a  rescission  of  the  contract,  alleging  a  paramount  outstanding 
title  in  another,  and  offering  to  re-deliver  the  possession,  and 
account  for  the  rents  and  profits.  In  such  case  he  cannot  be 
permitted  to  retain  possession  of  the  land,  and  deny  the  title 
under  which  he  entered.     (2  Cal.  2S6;  4  Cal.  266.)    The  ques- 
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tion  whether  the  title  of  the  property  is  in  the  United  States, 
or  in  some  one  else,  cannot  be  raised  in  this  case.  Nor  can 
either  of  the  parties  object,  for  the  purposes  of  this  suit,  that 
the  instniment  was  not  in  law  a  conTeyance  in  presenti.  They 
have  both  treated  it  as  such,  and  possession  was  had  under  it. 
(2  Cal.  141.)  Both  parties  being  estopped  from  denying  the 
title,  the  lien  of  the  vendor  cannot  be  affected  by  giving  the 
notes.  (2  Cal.  269.)  And  the  lien  equally  exists  whether  the 
instrument  amounts  to  a  conveyance,  or  merely  to  an  executory 
contract  thereafter  to  convey.  (1  Leading  Cases  in  Equity, 
263.^ 

The  objection  that  there  had  been  no  execution  issued  and 
returned  nuUa  bona,  was  not  well  taken.  This  return  is  only 
one  mode  of  proving  insolvency.  Any  other  competent  proof 
would  be  equally  efficient.  The  law  does  not  require  a  vain 
thing,  and  to  issue  an  execution  against  a  person  insolvent 
would  be  idle.     (Eeyneman  v.  Dannenbergy  6  Cal.  376.) 

So,  the  objection,  that  the  consideration  of  th«)  notes  was  made 
up  of  both  personal  and  resd  estate,  we  think  not  well  taken. 
The  plaintiff  alleged  in  his  complcdnt  that  the  notes  were  given 
for  the  land,  and  this  allegation  is  nowhere  denied  in  the  answer. 
The  fact  stands  admitted  by  the  pleadings,  and  the  defendant 
could  not  raise  the  question. 

The  most  serious  objectioii  made  by  the  defendant  is,  that  the 
plaintiff  waived  his  lien  by  his  suit  upon  the  notes. 

Under  a  system  where  equity  and  law  were  administered  in 
different  suits,  and  in  different  tribunals,  it  has  uniformly  been 
held,  that  a  mortgagee  might  first  sue  at  law  upon  the  n^te,  and 
afterwards  proceed  in  equity  to  foreclose  the  mortgage.  The 
remedies  were  different,  and  while  the  party  could  not  proceed 
upon  both  at  the  same  time,  he  might  made  his  election,  and 
first  proceed  at  law,  and  then  afterwards  in  equity.  And  the 
privileges  of  two  remedies  was  its  open  to  a  vendor  as  to  a  mort- 
gagee. 

But  under  our  system  of  practice,  where  law  and  equity  are 
both  administered  by  the  same  tribunal,  and  may  be  in  the  same 
suit,  the  reason  of  uie  former  rule  does  not  exist,  and  the  rule 
itself  should  cease.  Why  should  the  purchaser  be  harassed 
with  the  costs  of  two  separate  suits  to  obtain  the  end  that  might 
be  as  well  reached  by  one.  The  whole  spirit  of  our  sys- 
[404]  tem,  and  *its  leading  intent,  is  to  avoid  a  multiplicity  of 
suits.  This  is  the  best  feature  in  the  system.  All  the 
party  has  to  do  is  to  make  a  concise  and  true  statement  of  the 
facts  that  constitute  his  cause  of  action  and  defense,  and  then 
the  Court  will  give  him  such  relief,  as  by  the  rules  of  law,  or 
equity,  he  may  be  entitled  to  receive. 

In  this  case,  the  plaintiff  should  have  stated  all  the  facts,  in 
the  suit  upon  the  notes,  and  asked  for  the  proper  relief,  and  the 
Court  could  have  given  him  such  a  decree  as  he  was  entitled  to 
have. 

But  as  this  is  only  a  question  of  practice,  and  one  that  was 
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sot  settled  at  the  time  the  first  suit  coinmenoed;  and  the  only 
injury  that  the  defendant  can  suffer  will  arise  from  the  costs  of 
the  second  suit,  we  will  not  turn  the  plaintiff  out  of  Court  for 
that  reason. 

Another  important  question  arising  upon  the  record,  has  re- 
gard to  the  affirmative  defense  set  up  in  the  answer.  The  plaint- 
iff, in  the  instrument  referred  to,  warranted  the  title  to  the  land 
against  all  persons  claiming  through  or  under  him.  The  instru- 
ment was  dated  26th  November,  1852.  It  is  alleged  that  a  vol- 
unteer crop  of  barley  was  growing  upon  the  premises,  and  that 
plaintiff  had  previously  sold  |the  same  to  one  Myers,  who  en- 
tered, with  the  connivance  of  the  plaintiff,  and  cut  and  removed 
the  crop.  The  defendant  insists  that  this  was  a  violation  of  the 
covenants,  and  that  be  has  the  right  to  set-off  the  damages 
against  the  judgment.  It  is  not  alleged  that  plaintiff  is  insol- 
vent, or  that  a  suit  for  damages  would  be  unavailing. 

The  previous  sale  of  the  crop  to  Myers  would  clearly  come 
within  the  covenant,  and  the  plaintiff  would  be  liable  for  the 
damages  sustained;  and  the  only  question  is,  whether  the  de- 
fendant can  avail  himself  of  such  a  defense,  in  an  action  upon 
the  notes.  If  he  could  have  set  it  up  in  the  suit  upon  the  notes, 
we  will  not,  under  the  circumstances  of  this  case,  deny  him  the 
right  to  do  so  now.  The  relaxation  of  the  rule,  in  favor  of  the 
plaintiff,  must  be  equally  extended  to  the  defendant. 

As  before  stated,  the  leading  intent  of  our  Practice  Act  was, 
to  avoid  a  multiplicity  of  suits.  And  hence,  a  defendant  jna,j 
setupanv  "cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint,  as  the  foundation  of  the  plaintiff's  claim, 
or  connected  vrith  the  subject  of  the  action."     (Sec.  47.) 

Where  the  purchaser  still  retains  possession,  and  the  only 
cause  of  complaint  is  a  paramount  outstanding  title  in  another, 
he  has  not  yet  sustained  any  damage,  as  that  outstanding  title 
has  not  yet  been,  and  may  n&ver  be,  enforced  against  him,  and 
thus  his  adverse  possession  may  ripen,  by  time,  into  a  perfect 
title.  But  where  the  purchaser,  under  a  deed  with  covenants, 
has  been  evicted  by  paramount  title,  before  the  purchase-money 
has  all  been  paid,  it  is  not  perceived  why  be  could  not 
set  up  *the  damages  suffered  by  him,  against  the  claim  [405] 
for  the  purchase-money.  So,  if  the  purchaser  has  been 
compelled,  for  his  own  protection,  to  discharge  an  incumbrance 
upon  the  premises,  created  by  the  vendor  himself,  he  may 
equally  set  it  up,  so  far  as  it  goes,  whether  there  had  been  any 
eviction  or  not.  In  the  present  case,  the  damages  alleged  to 
have  been  sustained  were  past,  and  not  merely  prospective,  or 
doubtful. 

In  this  case,  the  proceeding  on  the  pajrt  of  the  plaintiff  is  in 
equity,  and  the  defense  at  law. 

And  as  a  jury  is  allowed  in  the  one  case,  and  denied  in  the 

other,  it  may,  at  first  appearance,  present  some  difficulty.     But 

there  is  really  no  theoretical  or  practical  difficulty  in  the  case. 

That  part  of  the  case  which  involves  questions  of  fact  for  the 
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jury,  may  be  submitted  to  tbem.  and  tbe  other  portion  reserved 
for  the  Chancellor. 

And  the  objection  that  the  proceedings  may  become  too  com- 
plex by  permitting  different  questions  at  law  and  in  equity  to  be 
settled  in  one  suit,  though  founded  in  much  plausibility  and 
some  truth,  is  not  sufficiently  strong  to  overcome  the  plain  pro- 
visions of  the  statute,  and  the  substantial  dictates  of  justice. 
For  whatever  may  be  the  views  of  jurists  and  lawyers,  the  plain 
practical  truth  is  this:  That  every  man  of  good  business  sense 
would  much  prefer  setting  off  his  claim  against  that  of  another, 
rather  than  first  pay  the  money  out  of  his  own  pocket,  and  then 
risk  getting  it  a^ain  from  the  pocket  of  his  adversary.  Insolv- 
ency may  exist  in  a  thousand  cases  where  its  existence  cannot 
be  shown  at  the  time,  and  may  often  occur  in  the  future  before 
the  party  could  possibly  recover  in  his  cross-action.  Parties 
were  often  ruined  by  the  practical  operation  of  the  old  role, 
which  seems  to  have  been  founded  more  in  the  convenience  of 
Courts  than  upon  the  true  principles  of  justice.  Like  the  prac- 
tice of  a  justice  of  the  peace,  who  never  heard  any  testimony  ex- 
cept for  the  plaintiff,  upon  the  alleged  ground  that  the  contrary 
practice  of  hearing  the  testimony  on  both  sides  tended  to  pro- 
duce doubt  and  confusion  in  his  own  mind,  the  former  rule  may 
have  been  more  simple,  but  still  it  was  all  on  one  side,  and 
practically  defeated  the  very  ends  contemplated  by  the  law  it- 
self. Our  Practice  Act  has  wisely  provided  a  remedy  for  this 
great  evil,  and  has  placed  parties  on  an  equal  footing  with  re- 
spect to  each  other.  It  may  possibly,  in  some  instances,  increase 
the  difficulties  in  particular  cases;  but  its  general  operation  can- 
not fail  to  be  more  beneficial  and  just  to  the  parties.  Under  the 
operation  of  the  statutory  rule,  neither  party  is  compelled  to  ad- 
vance money,  in  the  first  instance,  and  then  sue  to  recover  it 
back  again,  in  the  second. 

.Under  the  view  we  have  taken  of  this  case,  the  plaintiff  is  en- 
titled to  a  decree  for  the  sale  of  the  premises,  subject  to  be 
reduced  in  amount  by  whatever  damages  the  defend- 
[406]  ant  may  *prove  himself  entitled  to  recover,  if  any.  And 
as  the  plaintiff  failed  to  state  all  the  facts,  and  seek  all 
the  relief  he  was  entitled  to  in  the  suit  upon  the  notes,  he  should 
be  taxed  with  the  costs  of  this  suit  accruing  in  the  Court  below, 
and  the  plaintiff  will  be  entitled  to  the  costs,  upon  appeal. 

For  these  reasons,  the  judgment  of  the  Court  below  is  re- 
versed, and  the  cause  remanded  for  further  proceedings,  in 
which  the  only  proof  required  will  regard  the  question  of  alleged 
damages  suffered  by  the  defendant.  The  case  on  the  part  of  the 
plaintiff  having  been  fully  established,  the  Court  below  will 
enter  a  decree  for  the  amount  of  the  former  judgment  upon  the 
notes,  after  deducting  the  amount  of  damages,  if  any,  which 
may  be  found  for  the  defendant. 


Digitized  by 


Googk 


Oct.  1857.]  People  v.  BoRiNa.  407 


PEOPLE  EX  BEL.  DUNN  V.  BOEING. 

Shkbitf— When  Ex-Shebiff  ix>  Exbcvtb  Fbooesb. — On  the  election  of  a  new 
sheriff,  the  former  sheriff  mast  complete  the  execution  of  all  final  pro- 
cess which  he  had  begun  to  execute  before  the  expiration  of  his  term  of 
of&ce. 

Idsx. — AuTHOBiTT  CoNSTBUxi). — ^Thc  authority  to  sell  land,  conferred  b^  a 
writ  thus  in  his  hands,  carries  with  it  authority  to  execute  all  the  in- 
struments required  by  law,  to  the  completion  of  the  sale,  viz:  a  cer- 
tificate, and  in  case  of  no  redemption,  a  conveyance,  to  the  purchaser. 
iIdem. — Hemedt  cf  Pubchaseb  at  Bale. — ^Where  the  ex-sheriff,  who  made 
the  sale  of  land  under  a  writ  partially  executed  by  him  while  in  office, 
dies  before  executing  a  conveyance,  the  law  having  failed  to  provide  for 
the  completion  of  the  execution  in  such  a  case,  the  only  remedy  left  to 
the  purchaser,  is  to  apply  to  the  Court  for  the  appointment  of  a  com- 
missioner or  master  to  execute  the  conveyance. 

Idem. — Who  may  mass  Deed. — Independent  of  statute,  the  Court,  by  virtue 
of  its  original  jurisdiction,  has  authority  to  appoint  a  suitable  person 
to  make  and  deliver  the  deed,  in  the  enforcement  of  its  judgment,  and 
that  its  final  process  may  be  completely  executed. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

This  was  an  application  on  behalf  of  the  relator,  for  a  writ  of 
mandamus,  directed  to  the  defendant,  sherifif  of  Nevada  county, 
commanding  him  to  execute  a  conveyance  of  land  to  the  relator. 

The  petition  sets  forth  that  the  relator,  in  the  month  of  June, 
1856,  purchased  certain  land  in  Nevada  county,  at  a  foreclosure 
sale,  under  a  decree  of  Court  duly  entered,  and  that  the  sheriff 
executed  a  certificate  to  the  relator;  that  before  the  expiration 
of  the  six  months  allowed  for  redemption  of  the  property,  the 
sheriff  died;  a  sheriff  was  appointed  in  his  place,  who  was  in 
office  when  the  time  of  redemption  expired;  and  subsequently . 
the  defendant  was  elected  sheriff,  and  now  holds  the  office;  to 
both  of  whom,  relator  has  applied  for  a  deed  of  the  land  so 
sold,  and  both  of  whom  have  refused  so  to  do. 

The  facts  stated  in  the  petition  are  admitted  by  the  defend- 
ant, who  interposed  a  demurrer,  upon  which  a  judgment  pro 
forma  was  entered,  and  the  case  appealed,  by  stipulation, 
without  notice  '^'or  bond ;  both  parties  desiring  the  decision    [407] 
of  this  Court  upon  the  question. 

Francis  J,  Dunn,  for  Appellants. 
No  briefs  on  file. 

Field,  J.,  delivered  the  opinion  of  the  Court — ^Bubnktt,  J., 
concurring. 

The  fifth  subdivision  of  section  thirty-seven  of  the  Act  con- 
cerning sheriffs,  requires,  on  the  election  of  a  new  sheriff,  the 
former  sheriff  to  deliver  over  to  his  successor  all  executions,  at- 
tachments, and  final  process,  except  .those  which  he  has  executed, 

1.  cited  AnOum^  y.  WettO,  9  G»l.  1(H;  Clark  y.  Sawyer,  OftL  Sap.  Ot.,  Jan.  T.,  1870,  sot 
reported. 
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or  has  begun  to  execute,  by  the  collection  of  money,  or  a  levy 
on  property;  and  the  thirty-ninth  section  of  the  same  Act  pro- 
Tides  that,  notwithstanding  the  election  and  qualification  of  the 
new  sheriff,  the  former  sheriff  shall  complete  the  execution  of  all 
£nal  process  which  he  began  to  execute. 

The  authority  to  sell,  conferred  by  the  writ,  carries  with  it 
authority  to  execute  all  the  instruments  required  by  law  to  the 
completion  of  the  sale,  namely:  a  certificate,  and  in  case  no 
redemption  is  had,  a  conveyance  to  the  purchaser.  (  Valentine  v. 
Piper  22  Pick.  85.)  The  making  and  delivery  of  the  convey- 
ance, after  the  expiration  of  the  period  limited  for  redemption, 
is  but  the  consummation  of  the  sale,  and  is  as  much  a  part 
of  the  officer's  duty,  in  completing  the  execution  of  the  process, 
as  any  other  proceeding  after  the  levy.  The  object  of  the  writ 
is  to  satisfy  the  judgment,  by  a  sale  of  the  property  of  the  de- 
fendant, which  would  be  entirely  ineffectual  for  that  purpose,  if 
not  followed  by  a  transfer  of  title  to  the  purchaser.  He  who 
begins  the  execution,  therefore,  as  laid  down  in  the  old  reports, 
must  end  it.  In  Clerk  v.  Wiihers  (6  Mod.  290),  Powell,  J. ,  said ; 
''  Execution  is  an  entire  thing,  and,  therefore,  when  a  sheriff 
levies  goods,  and  while  they  remain  in  his  hands,  for  sale,  a  new 
sheriff  is  chosen,  he  who  begun  the  execution  shall  go  on  with 
it,  and  sell  the  goods,  and  not  deliver  them  over  to  the  new 
sheriff,  who  is  the  officer  of  the  Court.  The  reason  is,  that  exe- 
cution is  one  entire  thing,  and  therefore,  where  it  begun  it  shall 
end.*  *  *  The  venditioni  exponas  is  not  of  necessity,  nor 
does  it  give  to  the  sheriff  authority  to  sell,  but  serves  only  to 
quicken  the  sheriff  to  his  duty."  And  Holt,  C.  J.,  in  the  same 
case,  said:  **  Now,  if  a  distringas  lies  for  the  new  sheriff,  to  com- 
pel the  old  sheriff  to  sell,  that  shows  an  old  sheriff  has  an  au- 
thority to  sell  by  virtue  of  the  former  vmt .  '*  ( WUbraham  v.  Snow, 
2  Saund.  47.) 

The  doctrine  of  the  common  law,  that  the  sheriff  who  has  com- 
menced the  execution  of  the  writ  must  proceed  and  complete  it, 
even  after  the  expiration  of  his  office,  is  generally  recog- 
[408]  mzed  *and  sustained  by  the  adjudications  of  the  Courts 
of  the  different  States,  except  where  modified  by  statu- 
utory  regulations. 

In  Gibbes  v.  MitcheU,(2  Bay,  128,)  the  Court  of  Appeals  of 
South  Carolina,  in  considering  whether  an  execution  suspended 
by  an  injunction  should  be  renewed,  said:  "  But  the  Court  was 
of  opinion  that  such  renewal  was  unnecessary,  for  the  sheriff 
had,  by  virtue  of  the  execution,  made  a  regular  levy  on  defend- 
ant's property  on  twenty-second  of  March,  1796,  which  gave 
him  a  qualified  property  in  the  negroes;  so  that  the  moment  he 
was  unfettered  by  the  injunction,  he  had  a  right  to  go  on,  and 
complete  the  sale,  and  raise  the  money;  nay,  he  sot  only  had  a 
right  to  go  on,  but  was  bound  to  do  so,  even  if  he  was  out  of 
office  at  the  time,  for  he  who  begins  must  end  the  execution." 
In  State  v.  Hamilton  (1  Harrison,  155,)  the  question  arose  as  to 
the  meaning  of  the  word  unexecuted,  in  the  thirty-first  section 
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of  the  statute  of  New  Jersey,  concerning  sheriffs,  which  enacts 
''that  every  sheriff  shall,  at  the  expiration  of  his  ofice,  turn 
over  in  writing  all  writs  executed,  to  the  succeeding  sheriff,  who 
shall  execute  and  return  the  same,"  and  the  Court  said:  ''An 
unexecuted  writ,  then,  in  the  sense  in  which  that  word  is  used 
in  the  statute,  is  one  upon  or  in  virtue  of  which  nothing  has  yet 
been  done.  If  the  sheriff  to  whom  a  writ  is  issued,  commences 
the  execution  of  it,  he  must  continue  to  execute  it,  even  after  he 
is  out  of  office." 

In  AUen  v.  Trimble  (4  Bibb,  23,)  the  plaintiff  in  ejectment,  to 
establish  a  title  to  a  moiety  of  die  land  in  contest,  introduced 
in  evidence  a  deed  of  conveyance  upon  a  sale  under  a  decree, 
which  was  executed  by  the  sheriff  after  his  office  had  expired. 
An  instruction  to  the  iuiy  that  the  deed  was  not  valid,  and 
passed  no  legal  title  to  the  land  in  contest,  was  requested  by  the 
defendant,  and  refused,  and  in  considering,  on  appeal,  this  re- 
fusal, the  Supreme  Court  of  Kentucky  said:  *  *  *  **  The 
question  occurs,  can  the  sheriff,  making  the  sale,  execute  a  deed 
of  conveyance  for  the  land  sold  after  his  term  of  office  expires? 
We  are  of  opinion  he  may.  The  provisions  of  the  Act  subject- 
ing lands  to  the  payment  of  debts,  evidently  require  the  deed 
of  conveyance  to  be  made  by  the  sheriff  who  sells  the  land. 
That  Act,  it  is  true,  contains  no  express  delegation  of  power  to 
the  sheriff  to  convey,  after  his  term  of  ofSlce  expires,  nor  do  we 
suppose  such  an  express  delegation  of  power  was  necessary  to 
enable  him  to  do  so;  for,  as  the  officer  selling  is  required  to  con- 
vey the  execution  of  the  deed  of  conveyance  thereby  forms  a 
necessary  part  of  the  execution  of  the  writ;  and  as,  according 
to  the  settled  principles  of  the  common  law,  he  who  begins  the 
execution  of  a  writ  of  fieri /ados  must  end  it;  so  now,  under  the 
statute,  he  who  sells  must  finish  the  execution  by  conveying. 

"  It  was  contended  in  argument  that  as  this  principle  of  the 
common  law  grew  out  of  the  sale  of  chatties  under  execution, 
it  should  not  be  made  to  apply  to  the  sale  of  lands  luider 
the  8tat*ute.  To  this,  it  may  be  answered  that  it  was  [409] 
owing  to  the  nature  of  the  writ,  and  not  to  the  descrip- 
tion of  property  upon  which  it  operated,  that  gave  rise  to  the 
principle;  and  as  the  Legislature,  in  subjecting  lands  to  the 
payment  of  debts,  have  adopted  that  description  of  writ  whose 
qualities  gave  rise  to  the  principle,  it  is  but  fair  to  presume  they 
intended  the  sheriff,  who  might  take  land  under  a  fieri  facias, 
should,  according  to  this  principle,  sell  and  convey  the  same, 
though  his  term  of  office  should  expire  before  the  sale  or  con- 
veyance. That  the  Legislature  so  intended,  is,  moreover, 
further  manifest  by  their  failure  to  provide  for  the  successor  in 
office  to  complete  the  execution  of  a  fieri  facias  which  might  be 
levied  on  lands,  and  not  sold  by  his  predecessor;  for,  vrith  a 
knowledge  of  the  term  for  which  sherios  hold  their  office,  the 
Legislature  must  have  foreseen  the  probable  occurrences  of  vari- 
ous cases  where  the  sheriff,  levying  an  execution  on  lands,  could 
not  make  sale  thereof  during  his  continuance  in  office;  and  it 
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cannot  be  supposed  they  intended  to  leave  those  cases  unpro- 
vided for.  And  as  they  have  not  authorized  the  successor  in 
such  cases  to  complete  the  execution,  the  inference  is  irresistible, 
that  they  intended  that  principle  of  the  common  law  to  prevail, 
which  makes  it  the  duty  of  the  sheriff  who  levies,  to  complete 
the  execution  of  the  writ." 

In  Lemon  v.  Craddock  (Littel's  Select  Cases,  252),  the  plaint- 
iff in  ejectment  was  purchaser  under  an  execution  issued  upon 
a  judgment  against  the  defendant,  and  relied  upon  his  convey- 
ance from  the  sheriff.  The  sale  was  made  by  the  deputy  of  the 
preceding  sheriff,  and  the  deed  recited  that  the  said  sheriff  and 
his  deputy  were  out  of  office.  The  deed  was  admitted  in  evi- 
dence, and  the  motion  of  the  defendant  to  reject  and  exclude 
it  from  the  jury,  as  passing  no  title  was  overruled.  In  con- 
sidering this  ruling,  the  Court  said:  "It  is  a  settled  principle 
of  the  common  law,  recognized  by  sundry  decisions  of  the 
Coiirt,  that  the  sheriff  who  made  the  sale  ought  to  make  the 
conveyance;  and  that  for  this  purp9se  he  is  still  in  office,  although 
his  successor  may  have  entered  on  the  duties  of  the  same  office." 

In  Rogers  y,  Damaby  (4  B.  Mon.  240),  certain  slaves  had  been 
levied  upon  by  the  old  sheriff,  which  were  afterwards  replevied 
from  his  possession.  Pending  the  replevin-suit,  a  new  sheriff 
went  into  office,  and  on  the  determination  of  the  suit,  the  slaves 
were  seized  by  him  under  another  execution,  and  the  question 
was,  which  officer  was  entitled  to  them;  and  the  Court  held,  as 
settled,  that  the  old  sheriff  was  vested,  by  virtue  of  the  levy  of 
the  execution  in  his  hands,  with  a  special  property  in  the  slaves, 
such  as  would  enable  him  to  maintain  trespass  or  trover,  and 
was  entitled  to  their  exclusive  possession  and  control;  that  he 
had  the  same  property,  right  of  possession,  and  control  after, 
as  before  the  termination  of  his  office;  and  that  it  was  his  duty, 
on  the  determination  of  the  replevin-suit,  to  take  posses- 
[410]  sion  of  the  *slaves,  and  sell  them  in  discharge  of  the  exe- 
cution in  his  hands.  *'To  do  this,"  said  the  Court,  "he 
required  no  additional  authority.  The  authority  acquired  un- 
der the  original  levy  was  ample  and  undiminished,  and  quoad 
hoc,  he  was  still  sheriff.  *  *  *  We  are  of  opinion  it  may  be 
farther  assumed,  and  as  residting  from  the  foregoing  positions, 
that  the  old  sheriff  and  the  new,  a%  to  their  respective  rights, 
duties,  and  liabilities,  in  reference  to  these  slaves,  should  be 
regarded  as  different  and  distinct  officers,  neither  having  the 
right  to  the  slaves  in  virtue  of  the  authority  of  the  other,  and 
neither  having  the  right,  in  virtue  of  his  own  authority,  to  sell 
in  discharge  of  the  execution  or  claim  in  the  hands  of  the 
other." 

In  TuUU  V.  Jackson  (6  "Wend.  224),  Chancellor  Walwobth,  in 
deli\^ring  the  opinion  of  the  Court  of  Errors,  said : 

*' It  has  long  since  been  settled,  and  I  think  correctly,  that 
the  deputy  who  has  commenced  the  execution  of  the  process,  by 
a  levy  on  the  property  during  the  term  of  office  of  his  principal, 
may  proceed  and  con^plete  the  execution  thereof  afterwai'ds. 
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The  giving  of  the  conveyaiice  after  the  expiration  of  the  time 
limited  for  the  redemption  of  real  propeiiy,  is  as  necessary  a 
part  of  the  duty  of  the  officer  to  complete  the  sale,  as  the  put- 
ting up  the  property,  and  striking  it  oflP  to  the  highest  bidder." 

In  Jackson  v.  CoUins  (3  Cow.  85),  certain  premises  were  levied 
upon  under  an  execution,  and  sold  by  a  deputy-sheriff,  who 
made  and  delivered  to  the  purchaser  a  conveyance  of  the  prop- 
erty, about  a  year  after  the  expiration  of  the  office  of  the  sherifF; 
and  it  was  objected  that  the  deed  was  on  that  account  void,  but 
the  Court  said:  ''It  is  not  denied  that  during  Adams'  (the 
sheriff),  continuance  in  office,  the  deputy  had  authority  to  do 
any  act  which  his  principal  could  do  in  his  official  capacity, 
except  the  appointment  of  deputies.  But  it  is  contended  that 
the  authority  of  the  deputy  ceased  when  the  new  sheriff  had 
taken  the  office  upon  him.  In  my  opinion,  the  authority  of  the 
deputy  is  limited  by  the  duration  of  the  authority  of  his  prin- 
cipal. An  execution  against  the  property  of  a  defendant,  partly 
executed  by  the  old  sheriff,  shall  be  completed  by  him,  and  in 
relation  to  any  such  execution  in  thet  sheriff's  hands,  when  he 
goes  out  of  office,  he  continues  sheriff,  and  may  act  by  deputy, 
as  if  ho  was  still  in  office.  He  is  in  office  quoad  hoc;  and  the  acts 
of  a  deputy  in  relation  to  such  an  execution,  are  the  acts  of  the 
sheriff  himself." 

We  have  cited  the  above  authorities,  not  from  any  doubt  that 
the  old  sheriff,  by  virtue  of  the  provisions  of  section  thirty-ninth 
of  the  Sheriff  Act,  is  the  proper  officer  to  execute  conveyances 
after  the  expiration  of  his  office,  when  sales  have  been  previ- 
ously made  by  him,  but  because  large  and  valuable  estates  are 
held  in  different  parts  of  the  State,  under  titles  conveyed  by 
deeds  executed  under  such  circumstances,  to  which  ob- 
jections are  some-'^times  taken  on  that  ground.  In  ad-  [411] 
dition  to  the  Sheriff  Act,  an  examination  of  the  difierent 
provisions  of  the  Practice  Act,  in  relation  to  executions  and  re- 
demption, leads  to  the  same  conclusion.  Section  two  hundred 
and  twenty-seventh  provides,  in  sales  of  personal  property  capa- 
ble of  manual  delivery,  that  the  officer  making  the  sale  shall 
deliver  to  the  purchaser  the  property,  and,  if  desired,  shall  ex- 
ecute and  deliver  a  certificate  of  the  sale  and  payment.  Sec- 
tion two  hundred  and  twenty  eighth  says:  In  sales  of  personal 
property  not  capable  of  manual  delivery,  and  of  real  property, 
the  officer  shall  give  to  the  purchaser  the  certificate,  meaning 
the  officer  making  the  sale.  Section  two  hundred  and  thirty- 
third  provides,  where  a  redemption  is  desired,  that  payment 
may  be  made  to  the  purchaser,  or  redemptioner,  as  the  case  may 
be,  or  for  him  to  the  officer  who  made  the  sale.  It  appears 
clear  that  the  words  who  made  the  sale,  limit  the  term  officer  to 
the  incumbent  a^  the  time,  who  performed  the  act  of  sale,  and 
do  not  refer  merely  to  the  official  character  of  the  individual. 
Substitute  the  word  sheriff  in  place  of  officer,  and  the  same  con- 
struction must  follow;  "the  sheriff  who  made  the  sale"  would 
refer  to  the  incumbent  at  the  time,  and  not  merely  to  the  officer. 
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In  the  present  case,  the  sheriff  who  made  the  sale  is  dead. 
His  death,  of  coarse,  terminated  the  office  of  his  undernsheriff, 
and  of  all  his  deputies.  Neither  the  sheriff  appointed  in  his 
place,  nor  his  successor  elected,  can  complete  the  execution  of 
the  final  process  under  which  the  premises  in  question  were 
sold,  hj  the  making  and  delireiy  of  a  deed  to  the  purchaser. 
The  law  vests  the  authority  in  the  old  sheriff,  who  made  the 
sale,  and  has  failed  to  provide  for  the  completion  of  the  execu- 
tion, in  case  of  his  death. 

The  only  remedy  left,  therefore,  to  the  purchaser,  is  by  ap- 
plication  to  the  Court,  for  the  appointment  of  some  suitable 
person,  as  master,  or  commissioner,  to.  execute  the  conveyance. 
Such  application  should  be  made  upon  petition,  stating,  gen^ 
erally,  the  recovery  of  the  judgment,  the  execution  or  older  of 
sale  issued  thereon,  the  sale  thereunder,  the  purchase,  and  such 
other  particulars  as  may  be  necessary,  to  show  the  party  is  en- 
titled to  his  deed,  and  notice  of  the  application  should  be  given 
to  the  defendant  whose  property  was  sold.  The  deed  executed 
by  a  master,  or  commissioner,  appointed  under  such  circum* 
stances,  should  recite  or  refer  to  the  proceedings  udder  which 
the  appointment  is  made.  In  several  of  the  States,  the  proceed-* 
ings  upon  such  applications  are  regulated  by  statute;  but,  in- 
dependent of  statute,  the  Court,  by  virtue  of  its  original  juris- 
diction, has  authoriiy  to  appoint  any  suitable  person  to  make 
and  deliver  the  deed,  in  the  enforcement  of  its  judgment,  and 
that  its  final  process  may  be  completely  executed.  {Sioldes  v. 
Eageboon,  10  Wend.  563;  WOean  v.  Boach,  4  Cal.  362.) 

Judgment  affirmed. 


[4121  *PRICE  V.  WHITMAN  m  ml. 

CoNBirruTioNAL  Law— Betusn  of  Bnx  bt  Ck)VKBNo&.— The  Gonsiiiiitioii 
provides  that  if  ojij  bill  presented  to  the  Governor  (having  pasBed  both 
nonsea  of  the  Legislature)  shall  not  be  returned  within  ten  days  after  it 
shall  have  been  presented  to  him,  Sandays  ezoepted*  the  same  shall  be- 
oome  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature, 
by  adjoummentp  prevent  such  return. 

iCoHSTiTUTioii— LrriBAL  Cbiticism.— The  decision  in  the  People  ex  fel.  Sejh 
hum  y.  Whitman,  was  predicated  upon  an  error  in  the  printed  copy  of 
the  Coni^titution,  the  word  "8unday  "  being  there  used  in  the  singular. 

^Idbm. — ^Betubn  or  Bnj.  by  Govkbitob. — ^The  ten  days  given  by  the  Con- 
stitution must  be  computed  by  excluding  the  day  on  which  the  bill  is 
presented  to  the  Governor, 

Idbm.— CoMPtTTATioif  OF  TiMB.— WhoTe  it  is  necessary  to  give  effect  to  con- 
tracts and  carry  out  the  intention  of  parties,  ihe  first  day  is,  by  the 
Courts,  included,  or  excluded,  as  the  case  requires,  there  appearing  to 
be  no  uniform  rule  on  the  subject;  but  when  a  time  for  dehberation  is 
allowed,  the  exclusive  rule  should  be  adopted. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District. 

1.    Cited  Kx  parte  Newman,  9  Gal.  622;  distinguished,  lO^lor  v.  Pahner,  81  Cal.  did. 
3.    Approved  £r<m  M,  Co,  v.  Haigkt,  89  Cal.  642. 
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This  was  a  petition  in  the  Court  below  for  a  writ  of  mandamus 
upon  the  Comptroller,  Secretary  of  State,  and  Treasurer,  to 
compel  them  to  examine,  settle,  audit,  and  allow  the  claim  of 
the  petitioner,  Thomas  F.  W.  Price,  under  the  provisions  of  a 
bill  which  passed  both  houses  of  the  Legislature,  and  was  pre- 
sented to  the  Governor  on  April  8,  1856,  and  which  is  claimed 
to  have  become  a  law  by  not  having  been  returned  by  the  Gov- 
ernor within  ten  days  thereafter,  the  Legislature  being  in  ses- 
sion. The  Journal  of  the  Senate,  where  the  bill  originated, 
shows  that  the  bill  was  returned  by  the  Governor,  without  his 
approval,  on  the  fifteenth  of  the  month.  Parol  evidence  was  in- 
troduced in  the  Court  below  to  prove  that  the  bill  was  returned 
on  the  fourteenth,  which  is  not,  however,  considered  in  this 
Court. 

On  the  return  of  the  bill,  the  Senate  proceed  to  vote  whether 
the  bill  should  pass  by  a  two  thirds  vote,  as  vetoed,  and  it  failed 
to  obtain  the  requisite  majority. 

The  Court  below  dismissed  the  petition,  and  plaintiff  appealed. 

MobinBon,  Beatty  S  BoUs,  and  Jo,  G,  Baldvrin,  for  Appellant. 

The  bill  for  the  relief  of  the  plaintiff,  above  referred  to,  passed 
both  houses  of  the  Legislature,  and  was  duly  presented  to  the 
Governor  on  Thursday,  the  3d  day  of  April,  1866,  and  was  re- 
tained by  him  until  Tuesday,  the  15th  day  of  April,  1856,  when 
he  returned  it  to  the  Senate,  being  the  house  in  which  it* origi- 
nated, with  his  objections.  (Sec.  17,  Art.  IV,  of  the  Con- 
stitution.) 

Under  this  clause  of  the  Constitution,  and  the  foregoing  facts, 
it  is  contended  that  the  bill  became  a  law  on  the  14th  day  of 
April,  and  that  the  veto  interposed  the  next  day,  came  too  late, 
and  was  tiierefore  inoperative  and  void.  In  order  to  determine 
this  question,  it  is  necessaiy  to  ascertain  and  fix  the  day 
♦on  which  the  ten  days  began  to  run.  If  the  day  of  the  [413] 
presentation  to  the  Governor  be  included,  then  the  ten 
days  expired  on  the  14th  day  of  April,  but  if  this  day  be  ex- 
cluded, then  ten  days  expired  on  the  15th  day  of  April,  the  day 
of  the  veto,  and  this  is  the  whole  question  at  issue. 

Before  making  an  appeal  to  authority,  it  seems  to  be  clear, 
on  principle,  that  the  day  of  the  service  on  the  Governor  should 
be  included,  for  the  reason  that  at  the  moment  he  receives  the 
bill  he  can  either  sign  or  return  it  with  his  objections.  It  is 
undeniable,  tlierefore,  that  in  point  of  fact,  the  Governor  has 
the  day  of  service  of  the  bill  in  which  to  act  on  it,  and  if  this 
day  be  not  included  in  the  count,  the  Executive  instead  of  hav- 
ing ten  days  in  which  to  approve  or  reject,  will  have  eleven. 
It  may  be  objected  to  this  that  the  object  of  the  Constitution 
was  to  give  ten  clear  days  in  which  to  act,  and  as  the  bill  might 
be  served  on  him  at  a  late  period  of  the  day,  if  the  day  of  service 
were  included  in  the  count,  this  intention  of  the  Constitution 
would  be  frustrated. 

The  answer  to  this  is,  that  the  object  of  the  law  in  computing 
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time,  is  to  lay  down  a  fixed  rule,  and  in  aid  of  this  object,  and 
to  prevent  confusion  and  uncertainty,  fractions  of  a  day,  (unless 
in  the  single  case  of  a  question  of  priority  of  acts  done  on  the 
same  day.)  are  not  computed  ;  and  it  has  therefore  been  held, 
from  the  earliest  period  of  the  common  law,  that  where  the 
computation  is  to  be  made  from  an  act  done,  (and  which  is  pre- 
cisely this  case,  for  the  act  done  is  the  service  of  the  bill  on  the 
Governor,)  the  day  on  which  the  act  performed,  is  included.    . 

The  leading  case  on  this  subject  is  Clayton's  case  (5  Coke), 
where  it  was  resolved  "  that  a  lease  of  three  years  which  took 
effect  on  the  twentieth  day  of  June,  should  end  on  the  nine- 
teenth day  of  June  in  the  third  year ;  for  the  law  in  this  com- 
putation doth  reject  all  fractions  and  divisions  of  a  day,  for  the 
unceii^ntv  which  is  always  the  mother  of  confusion  and  con- 
tention ;  uiat  in  this  case  the  day  of  the  delivery  of  the  lease 
shoiild  be  taken,  inclusive,  and  the  day  is  parcel  of  the  de- 
mise." 

The  authority  of  this  case  is  acknowledged  in  BeUasia  v.  JBes- 
ter,  (1  Lord  Bay.  280),  which  was  an  action  on  a  bill  of  exchange 
at  ten  days'  sight.  The  bill  was  seen  and  accepted  the  fifth 
of  May,  and  suit  brought  the  fifteenth  of  May,  and  it  was 
contended  that  the  action  was  prematurely  brought,  observing, 
"  the  day  on  which  the  bill  was  shown  shall  be  reckoned  one  of 
the  ten.  For  according  to  Clayton's  case,  and  all  the  books 
where  the  computation  is  to  be  made  from  an  act  done,  the  day 
on  which  the  act  was  done  must  be  included,  since  there  is  no 
fraction  in  a  day,  that  act  relates  to  the  first  moment  of  the  day 
in  which  it  was  done,  and  was  as  if  it  were  then  done." 

The  principle  here  announced  was  again  confirmed  in  Norris 

V.    The  Hundred  of  Gauiis,  (Hob.  139),   and  by  Lord 

[414]    *MANsnELD,  in  Bex  v.  Adderly,  (2  Doug.  465);  also  in 

Caslle  V.  Burdeit,  3  Term  Eep.,  623,  the  Court  observing 

that  *'  Where  the  computation  is  to  be  made  from  an  act  to  be 

done,  the  day  of  such  act  was  to  be  included."    • 

To  the  same  effect,  see  Glosbington  v.  Bawlins,  (3  East.  407,) 
where  the  Court  cite  and  rely  on  the  foregoing  authorities;  also 
Sergeant  Williams'  note  3,  to  Pinkey  v.  The  Inhabitants  de  Bo- 
tcl,  3  Saunders'  R.,  a,  b;  and  Fellews  v.  Manford,  17  Eng.  C.  L. 
R.,  72;  Osbomy,  Bider,  Cro.  James,  135;  4Esp.  224;  I  Henry 
Bl.  14;  Salkeld,  625. 

The  above  are  the  principal  English  cases,  and  they  are  all 
clear  and  consistent. 

The  conflicting  cases,  of  which  there  are  a  number,  are  where 
the  compution  is  to  be  made,  not  from  an  act  done,  but ''  from 
date,"  or  "  from  the  day  of  the  date,"  etc.,  some  of  the  Judges 
holding  these  words  to  include,  and  others  to  exclude,  the  first 
day.  Of  this  class  is  the  case  of  Fugh  v.  The  Duke  of  Leeds^ 
Cowp.  714. 

The  case  of  Lester  v.  Garland,  in  15  Ves. ,  cited  by  the  At- 
torney-General, was  also  a  case  in  which  a  point  was  strained  to 
prevent  a  forfeiture. 
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The  law  of  England  is  thus  laid  down  by  a  modem  writer — 
Dwarris  on  Statutes,  768,  769,  Law  Library,  89:  '*  When  a  stat- 
ute limits  a  proceeding  against  a  party  to  six  months,  a  year, 
etc.,  after  an  act  done,  the  day  on  which  the  act  was  done  is  to 
be  reckoned  in  the  six  months,  year,"  etc.  All  the  other  text 
writers,  ancient  and  modern,  lay  down  the  rule  the  same  way. 
(Com.  Dig.  Temp.  A.,  15  Vin.  Ab.  554;  2  Evans,  50.) 

lA  America,  there  is  some  conflict  of  authority,  but  the  weight 
of  it  is  in  support  of  the  English  rule. 

(Arnold  v.  United  States,  9  Cranch,  119;  Pierpont  v.  Graham, 
4  Wash.  C.  C.  240;  Hampton  y.  Evejigellie,  2  Biown,  18;  Thomas 
V.  Afflick,  16  Penn.  St.  14;  Barto  v.  Ablee,  16  Ohio,  408;  Jacobs 
V.  Graham,  1  Blackf.  392;  Byman  v.  Clark,  4  Blackf.  329;  Lang 
V.  McClure,  5  Id.  319.) 

The  attention  of  the  Court  is  particularly  invited  to  the  rea- 
soning of  the  opinion  (Judge  Simpson)  in  the  case  of  Chiles  v. 
Smith's  Heirs,  13  B.  Mon.  460. 

(Dibbs  V.  Zeigler,  1  Green,  164;  Temple  v.  Caistens,  Id.  492; 
Morrison  v.  Cassidy,  25  Miss.  194;  For  liner's  case,  2  Harrington, 
461;  State  v.  Jackson,  1  Southard,  323;  3  Halst.  303;  7  Id.  205; 
Nugent's  case,  1  Martin,  102.) 

Upton  ik  Hereford,  for  Eespondents. 

Burnett,  J.,  delivered  the  opinion  of  the* Court. 

On  the  3d  day  of  April,  1856,  a  bill  which  had  duly  passed 
both  branches  of  the  Legislature,  was  presented  to  the 
Governor.  *The  Governor  returned  the  bill  to  the  Sen-  [415] 
ate,  in  which  it  originated,  with  his  objections,  and  the 
veto  was  concurred  in  by  that  body.  The  Journal  of  the  Sen- 
ate shows  that  the  bill  was  returned  on  the  fifteenth  of  the  same 
month,  while  it  was  shown,  by  parol  proof,  that  it  was  returned 
on  the  fourteenth.  The  plaintiff  objected  to  the  introduction 
of  the  parol  proof,  to  contradict  the  Senate  Journal,  but  the 
objection  was  overruled,  the  testimony  admitted,  judgment  was 
given  for  defendants,  and  the  plaintiffs  appealed. 

The  3d  day  of  April  being  Friday,  there  were  two  Sundays 
intervening  between  the  3d  and  15th. 

The  view  we  shall  take  of  this  case,  renders  it  unnecessary  to 
decide  the  point  as  to  whether  the  parol  testimony  was  properly 
admitted  or  not. 

The  seventh  sectioa  of  the  fourth  article  of  the  Constitution 
provides  that  if  any  bill  presented  to  the  Governor,  **  shall  not 
be  returned  within  ten  days  after  it  shall  have  been  jpresented 
to  him,  (Sundays  excepted,)  the  same  shall  be  a  law,  in  like 
manner  as  if  he  had  signed  it,  unless  the  Legislature,  by  ad- 
journment, prevent  such  return." 

The  decision  of  this  Court,  in  the  case  of  People  ex  reL  Hep- 
bum  V.  Whitman,  6  Cal.  659,  was  predicated  upon  the  fact  that 
**  Sunday,"  in  the  singular,  was  found  in  the  printed  copy  of 
the  Constitution.     Upon  an  examination  of  the  original  copy  of 
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the  Constitution,  on  file  in  the  office  of  the  Secretary  of  State, 
it  was  found  that  the  printed  copy  was  not  correct.  It  should 
be  "  Sundays,"  and  not  **  Sunday."  The  correction  is  made  in 
the  errata  to  Wood's  Digest. 

The  two  intervening  Sundays  not  being  counted,  the  only 
question  is,  whether  the  return  on  the  15th,  was  within  Uie  ten 
days  allowed  by  the  Constitution;  and  the  answer  to  this 
question  will  depend  upon,  whether  the  first  and  last  days  be 
both  counted.  If  both  are  included,  then  the  bill  was  not  re- 
turned in  due  time,  but  if  either  be  excluded,  the  bill  did  not 
become  a  law  by  lapse  of  time. 

The  cases  that  have  arisen  in  the  Courts  of  England,  and  those 
of  the  several  States,  have  given  rise  to  much  critical  inquiiy 
into  the  meaning  of  terms.  Perhaps  no  class  of  questions  has 
given  rise  to  so  much  verbal  criticism,  as  cases  regarding  the 
mode  of  computing  time.  Many  most  refined  distinctions  have 
been  raised,  sustained,  and  then  abandoned  by  the  Courts;  es- 
pecially in  England.  In  many  cases  the  meaning  seems  to  have 
been  entirely  explained  away. 

The  English  authorifciea  are  very  fully  reviewed,  in  the  opin- 
ion of  Lord  Mansfield,  in  the  case  of  Pugh  v.  The  Duke  of 
Leedsj  2  Cowp.  p.  714.  For  a  time,  the  distinction  between  the 
expressions  **  from  the  date,"  and  *'  from  the  day  of  the  date," 
was  sustained,  but  finally  it  was  determined  that  they 
[416]  meant  the  same  '''thing.  And  in  some  cases  it  was  held 
that  they  both  meant,  not  only  the  same  thing,  but  that 
they  were  both  exclusive.  But  in  that  case,  Lord  Mansfield 
held  that  the  word  fromy  may  mean  either  exclusive  or  inclusive 
of  the  day;  and  whether  it  meant  one  or  the  other,  depended 
upon  the  context  and  subject  matter.  The  construction  there 
held  was  inclusive. 

Another  distinction  long  held,  and  still  maintained,  per- 
haps, by  the  weight  of  authority,  was  this:  When  the  com- 
putation of  time  was  to  commence  from  an  act  done,  then  the 
count  was  to  be  inclusive  of  the  day;  but  when  it  commenced 
from  a  day  stated,  the  count  shall  be  exclusive. 

But  like  the  distinction  between  "  from  the  date,"  and  "from 
the  day  of  the  date,"  there  would  seem  to  be  no  substantial  and 
good  reason  for  it.  It  is  a  distinction  without  a  difierence.  In 
one  case,  the  day  is  expressly  designated  by  the  contract,  or  by 
the  law;  and  in  the  other  case,  by  a  future  event,  the  exact 
time  of  which  could  not  be  specified  before  it  happened.  But 
in  both  cases,  the  day  from  which  the  count  mUst  commence  is 
fixed;  in  one  case  by  prior  statement,  and  in  the  other  by  an 
after  event,  and  in  both  cases,  with  equal  ultimate  certainty. 
Then  if  we  have  the  exact  day  ascertained,  why  should  there  be 
any  difierence  in  the  two  cases  ?  From  the  nature  of  the  case, 
the  exact  day  can  be  specified  in  advance  in  the  one  in- 
staiice,  and  cannot  be  thus  stated  in  advance  in  the  other;  yet 
when  the  act  is  done,  the  exact  day  is  equally  ascertained. 
Then  why  should  there  be  any  difference  in  the  mode  of  com- 
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putation?  These  different  modes  of  specifying  the  day  are 
adopted  from  necessity,  but  both  are  ultimately  equally  certain, 
and  the  mode  of  computing  the  time  should  be  the  same  in  both 
cases.  So,  the  distinction  between  '*  from  the  date,"  and  *'  with- 
in "  so  many  days,  months,  or  years  from  the  date,  or  from  the 
act  done,  is  not  well  founded.  The  computation  should  not  be 
at  all  affected  by  the  use  of  these  different  forms  of  expression. 
The  construction  should  be  such  in  each  case  as  to  cany  out 
the  intention  of  the  parties,  and  give  effect  to  their  contracts. 

In  the  case  of  Lester  t.  Garland,  15  Yes.  Jr.  248,  the  time 
was  to  be  computed  from  the  testator's  death;  and  it  was  held, 
that  the  six  months  were  exclusive  of  the  day  of  the  death.  Sir 
William  Orant,  in  his  opinion,  refers  to  several  authorities 
which  exclude  the  day  of  the  act,  and  says:  '*  Here  the  reason 
of  the  thing  requires  the  exclusion  of  the  day  from  the  period 
9f  six  months,  given  to  Mrs.  Painter,  to  deliberate  upon  the 
choice  she  would  make." 

The  day  of  the  date  is  now  excluded  in  the  computation  of 
time  on  notes  and  bills  of  exchange.  (Story  on  Notes,  Sec. 
211;  Bills,  Sec.  329.) 

The  regulations  adopted  by  the  English  Courts,  (Hil. 
J.  2  W.  *4,)  exclude  the  first,  and  include  the  last  day.    [417] 
The  same  rule  is  adopted  by  our  Pr.  Act,  Sec.  530. 

It  would  require  more  time  than  would  be  consistent  with  the 
other  business  of  this  Court,  to  examine  in  extenao  all  the  au- 
thorities referred  to  by  the  learned  counsel  in  this  case.  But 
the  remarks  of  the  learned  commentator  to  Yes.  Jr.,  Be- 
ports,  15;  Y.  Jr.,  248,  that  *'  of  late  the  general  rule  of  con- 
struction seems  to  have  been  to  exclude  the  first  day,"  would 
seem  to  be  substantially  true.  It  would  be  impracticable  to  lay 
down  any  rule  in  advance,  applicable  to  every  case  that  may 
arise.  When  the  entire  validity  of  an  instrument  or  a  title  miist 
lail,  and  the  true  intention  of  the  parties  be  defeated  unless  the 
first  day  be  included,  then  it  should  be  done. 

But  when  a  certain  time  for  deliberation  is  given,  the  exclu- 
sive rule  should  be  adopted.  It  was  doubtless  the  intention  of 
the  framers  of  the  Constitution,  not  only  to  fix  a  definite  time 
within  which  the  Governor  should  return  the  bill,  but  also  to 
allow  him  ten  full  days  for  deliberation.  If  this  were  not  so, 
Sundays  would  not  have  been  excluded.  And  as  a  fraction  of  a 
day  cannot  be  counted,  by  excluding  the  first  and  counting  the 
last  day,  the  full  time  will  be  in  general  allowed  the  Executive. 
This  rule  substantially  allows  the  Governor  the  same  time  as  if 
it  were  computed  from  the  exact  moment  the  bill  was  presented, 
to  the  exact  time  when  returned.  It  is  a  rule  more  in  conso- 
nance with  the  reason  of  the  case,  and  the  fair  intent  of  the  Con- 
stitution. It  also  accords  with  the  rule  in  civil  practice  in  our 
Courts.  Under  all  the  circumstances,  we  think  it  the  most  sat- 
isfactory. 

Judgmeni-afiSrmed.  , 
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Tehrt,  C.  J. — I  concur  in  the  foregoing  opinion.  From  a 
careful  examination  of  all  the  authorities,  both  English  and 
American,  to  which  we  have  Access,  I  am  satisfied  that  there  is 
no  uniform  rule  for  the  computation  of  time,  whether  we  reckon 
from  an  event  or  a  date;  the  Courts  generally  including,  or  ex- 
cluding the  first  day,  as  it  was  necessary  to  give  effect  to  con- 
tracts, and  cany  out  the  intention  of  the  parties.  Thus,  in  the 
case  of  Pugh  v.  The  Duke  of  Leeds  (2  Cowp.  714),  where,  under  a 
power  to  make  a  lease  in  possession,  and  not  in  reversion,  a 
lease  was  executed  for  twenty  years  "from  the  day  of  the  date," 
the  Court  held  that  the  day  of  its  execution  was  included.  So, 
in  the  Countess  of  Portland's  case,  where  a  lease  for  crown-land 
had  been  taken  for  a  term  of  years  "  from  the  day  of  the  date," 
the  statute  forbidding  the  creation  of  any  estate  in  such  lands  to 
commence  in  futoro.  In  these  cases,  such  a  construction  was 
necessary  to  uphold  the  contracts. 

Per  contra,  in  the  case  in  15  Ves.  Jr. ,  248  where  a  widow  was 
required  by  will  to  give  bond,  within  six  months  after  the  testa- 
tor's death,  that  she  would  not  contract  a  second  mar- 
[418]    riage,  and  '^'the  bond  was  executed  on  the  last  day  of  the 
time  limited',  excluding  the  day  of  testator's  death,  it  was 
held  to  be  a  compliance  with  the  terms  of  the  will. 

The  masterly  review  of  the  English  cases  by  Lord  Maksfield, 
in  Pugh  v.  The  Duke  of  Leeds,  shows  conclusively  their  entire 
want  of  uniformity. 

The  American  authorities  are  equally  conflicting.  The  decis- 
ions of  New  York,  Massachusetts,  South  Carolina,  Texas,  and 
Pennsylvania,  are  opposed  to  those  of  Ohio,  Indiana,  Kentucky, 
Iowa,  New  Hampshire  and  Delaware.  The  Constitution  intends 
that  no  bill  shall  become  a  law  without  the  concurrence  of  the 
Governor  and  a  majority  of  each  house  of  the  Legislature,  or 
two  thirds  of  each  house.  The  assent  of  the  Executive  is  pre- 
sumed after  a  silence  of  ten  days;  but  if,  vrithin  this  time,  the 
bill  is  returned  without  approval,  it  is  defeated,  unless  passed  by 
a  vote  of  two  thirds  of  each  house. 

In  this  case  the  bill  was,  within  ten  days,  exclusive  of  the  day 
of  its  presentation  to  the  Governor,  returned  to  the  house  in 
which  it  originated,  and  the  Executive  veto  was  concurred  in;  so, 
it  clearly  appears  that  it  was  not  the  will  of  the  Governor,  or  of 
a  constitutional  majority  of  the  Legislature,  that  it  should  be- 
come a  law. 

Under  these  circumstances,  if  the  current  of  decisions  was 
uniform  and  consistent,  we  might  feel  constrained,  by  the  weight 
of  authority,  to  adhere  to  the  rule  established;  but  the  decis- 
ions being,  as  we  have  shown,  in  conflict,  I  think  we  should  fol- 
low the  example  of  the  English  Courts,  and  construe  the  clause 
BO  as  to  carry  out,  and  give  effect  to  the  intention  of  the  framera 
of  the  Constitution.  .    " 

The.  judgment  ^ould  bo  affirmed. 
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FISHEE  V.  WHITE  et  al. 

Lien  on  Boats  and  Yesseijb,  when  nf  Attaches. — In  actions  against  boats  and' 
vessels,  under  the  statute,  the  lien  attaches  only  when  service  is  had  in 
the  suit. 

Idem. — It  was  not  the  intention  of  the  Legislature  to  make  the  lien  attach 
when  the  liability  was  incurred. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  amicable  suit,  to  determine  the  right  of  posses- 
sion to  the  steam-tug  Mary  Ann.  On  the  3d  of  November, 
1854,  the  Humboldt  Lumber  Manufacturing  company,  mort- 
gaged the  vessel  to  A.  S.  Tobias,  the  vessel  being  left  in  the  pos- 
session of  the  company.  On  the  2d  of  Agjil,  1855,  a  new  mort- 
gage was  executed,  and  Tobias  wrote  across  the  face  of 
the  original  mort-*gage,  as  recorded,  the  words:  **  I  ac-  [419] 
knowledge  to  have  received  full  satisfaction  of  the  within 
mortgage,  and  of  all  demands,  to  date."  No  money,  however, 
was  paid,  and  Tobias  made  the  memorandum  at  the  request  of 
the  clerk  of  the  custom-house,  who  said  such  a  discharge  was 
necessary  before  the  new  mortgage  could  be  recorded.  Tobias, 
at  the  date  of  the  second  morl^age,  took  possession  of  the  ves- 
sel, and  on  the  10th  of  August,  1855,  assigned  the  mortgage,  and 
transferred  the  possession  of  the  vessel  to  plaintiff,  who  com- 
menced his  suit  to  enforce  his  lien  against  the  vessel,  on  the  4th 
of  October,  1855,  which  suit  was  still  pending,  after  the  com- 
mencement of  this  suit  in  the  Court  below. 

On  the  31st  of  May,  1856,  defendant  White  recovered  judg- 
'  ment  against  the  vessel  for  the  mal-performance  of  a  contract 
for  the  transportation  of  property,  on  the  6th  of  December,  1854. 
In  that  action  an  attachment  was  issued,  and  the  vessel  seized 
by  defendant,  Beed,  as  sheriff,  on  the  21st  of  April,  1856;  and 
on  the  13th  of  June,  1856,  execution  was  issued  and  placed  in 
Eeed's  hands.  At  the  time  Fisher  purchased  the  mortgage  from 
Tobias,  he  knew  of  White's  cause  of  action.  The  mortgages 
were  both  duly  recorded  in  the  custom-house,  at  San  Francisco. 
White  knew  of  the  existence  of  the  mortgages.  He  was  a  stock- 
holder in  the  company,  and  was  a  defendant  in  the  suit  of 
Fisher,  to  enforce  his,  lien.  Judgment  was  given  for  plaintiff, 
and  defendants  appealed. 

S.  M,  Bowman,  for  Appellants. 
First — The  judgment  is  against  the  maritime  law. 
The  liability  of  the  vessel  to  answer  for  the  non-execution  or 
mal-performance  of  a  contract  of  affreightment,  at  common  law, 
entered  into  by  the  owners,  agent,  or  master,  will  not  be  seri- 
,  ously  questioned. 
•  "  By  the  general  maritime  law,  every  contract  of  the  master, 
within  the  scope  of  his  authority  as  master,  binds  the  vessel,  and 
gives  the  creditor  a  lien  upon  it  for  his  security."    (The  Paragon, 
Ware's  R.  322.) 
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The  ship  and  freight  are,  by  the  znariBe  law,  bound,  in  specie, 
to  the  performance  of  eyery  contract,  made  by  the  master,  within 
the  scope  of  his  authority.  (3  Kent.  204;  The  Waldo,  Davies, 
161;  HeuTiU  v.  Bush,  17  Me.  147.) 

His  lien  is  not  defeated  by  a  bona  fide  sale  of  the  yessel  before 
he  has  had  an  opportunity  of  enforcing  it,  and  still  less  when  the 
purchaser  has  a  knowledge  of  the  claun.  (The  Rebecca,  Ware, 
188.) 

There  must  be  a  knowledge  of  the  injury  on  the  part  <^  the 
claunant,  and  a  manifest  intention  to  alMindon  the  claim,  to  dis- 
charge the  yessel  from  liability.  (The  Robert  Morris  t. 
[420]  WiUiam-^son,  6  Ala.  50;  The  Beetide,  2  Sum.  467;  The 
Brig  Caseo,  Dairies,  184.) 

But  the  counsel  for  the  respondent  insists,  that  notwithstand- 
ing such  is  th^  maritime  law,  they  claim  under  a  deed  of  sale, 
proved  to  be  a  mortgage,  dated  prior  to  the  commencement  of 
our  suit  against  the  tug,  and  prior  to  our  attachment,  and  that 
we  are  cut  out  of  our  lien  by  such  transfer;  and  that  in  order  to 
protect  our  claim,  it  is  necessary  we  should  have  had  the  posses- 
sion of  the  vessel  under  our  attachment. 

This  view  of  the  case  arises  from  the  improper  understanding 
of  the  term  lien,  when  employed  in  cases  of  this  kind.  The  ap- 
pellant, White,  cannot  be  said  te  have  had  a  lien  on  the  vessel, 
strictly  speaking,  until  the  levy  of  his  attachment.  Up  to  the 
levying  of  the  attachment  he  had  a  claim  or  privilege  which  was 
peHected  into  a  lien  the  moment  the  attachment  was  levied.  In 
the  language  of  the  books: 

**  The  lien  is  enforced  because  it  is  of  a  marine  nature,  and  the 
moment  its  existence  is  established  the  jurisdiction  of  the  admi- 
ralty attaches  proprio  vigore"  (Flander's  Mar.  Law,  Sec.  242; 
Dom.  Civ.  Law,  Sec.  1736;  in  the  case  of  the  Brig  Nestor,  1  Sum. 
81;  Fland.  on  Ship'g,  p.  173;  Angel  on  Carriers,  p.  670,  673.) 

Second — ^Th^  judgment  is  against  the  statute. 

The  statute  ordains  that,  "All  steamers,  vessels  and  boats, 
shall  be  liable:" 

1.  For  supplies. 

2.  For  services  rendered  on  board. 

3.  For  materials  furnished  for  construction^r  repairs. 

4.  For  wharfage  and  anchorage. 

5.  For  mal-performance  or  non-performance  of  contracts  of 
affreightment. 

6.  For  injuries  committed  by  them  to  persons  or  property. 

It  follows  in  the  precise  track  of  the  maritime  law,  and  recog- 
nizes ite  well  settled  principles.  It  gives  the  remedy  directly 
against  the  vessel,  by  attacnment  according  te  the  admiralty 
practice;  and  it  has  always  been  held  and  construed  by  the  U. 
S.  District  Court,  as  having  been  intended  by  the  Legislature  to 
give  the  same  rights  and  remedies  against  domestic  vessels  ply-  * 
ing  on  the  waters  of  this  State,  afforded  at  common  law  in  ad- 
miralty against  merchant  ships. 

Section  328  provides  that  in  case  the  attachment  is  not  di»- 
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charged,  and  a  judgment  be  recovered  and  execution  issued,  the 
sheriff  shall  sell  the  vessel,  and  shall  apply  the  proceeds  to  the 
payment  of  the  judgment  and  costs.    The  only  preference  given 


over  the  judgment-creditor,  is  in  case  of  claims  for  wages  of 
''mariners,  boatmen  and  others  employed  in  the  service  of  the 
vessel,"  which  must  be  first  paid;  and  section  329  shows  how 
such  privileged  claimants  shall  intervene  for  their  interest  in  the 
proceeds. 

*But  the  entire  act  proceeds  upon  the  idea  of  the  com-  [421] 
mon  law,  and  makes  no  distinction  between  a  mortgagee 
and  an  owner.  It  makes  the  vessel  directly  liable,  regardless  of 
ownership.  The  mortgagee  is  in  fact  the  conditional  owner. 
His  right  is  to  the  title  of  the  vessel.  It  is  of  the  ownership. 
The  owner  cannot  defeat  our  judgment,  and  how  can  a  mortga- 
gee, who  derives  all  his  right  and  title  from  the  owner,  do  that 
which  the  owner  cannot  do  ? 

A  law  similar  to  ours  exists  in  the  State  of  Illinois,  in  regard 
to  which  the  Supreme  Court  of  that  State  says:  "  These  provis- 
ions clearly  create  a  lien  in  favor  of  those  engaged  in  the  run- 
ning and  management  of  a  vessel,  and  those  furnishing  her 
with  materials  or  supplies.  The  lien  attaches  the  moment  the 
liability  is  incurred.  It  is  acquired  by  force  of  the  statute  and 
not  by  force  of  the  levy,  as  in  the  case  of  an  ordinary  attach- 
ment."   (Germain  v.  Steam-tug  Indiana,  11  Ills.  371.) 

The  Illinois  statute  employs  the  same  language  as  ours. 
Boats  and  vessels  of  all  description  shall  be  liable.  The  only 
material  difference  between  the  two  is,  the  Illinois  statute  re- 
quires the  claims  to  be  enforced  within  tiiree  months,  while  ours 
prescribes  no  limit  of  time. 

Whitcomb,  Pringle  &  FeUon,  for  Bespondents. 

In  the  case  of  Meiggs  d  Pray  v.  David  Scannell,  ^cided  at  the 
April  Term  of  this  Court,  the  Court  withheld  its  opinion  upon 
the  question,  whether  the  causes  of  action  recited  in  our  statute 
against  boats  and  vessels,  are  liens  from  the  time  of  the  accru- 
ing of  the  cause  of  action.  That  is  the  first  question,  to  which 
we  ask  the  attention  of  the  Court  in  this  case;  but  as  we  have 
already  said  as  much  on  that  point  as  was  reasonable,*  in  the  re- 
spondent's brief,  filed  in  that  case,  we  here  beg  leave  simply  to 
refer  the  Court  to  the  brief  there  filed,  adding  only  in  this 
place,  the  suggestion  that  the  present  case  is  a  good  illustration 
of  the  danger  of  allowing  these  causes  of  action  to  take  rank,  as 
admiralty  liens. 

But  secondly,  the  respondent  holds  that  even  if  the  Court  ac- 
cedes to  the  general  principle  contended  for  by  the  appellant, 
viz:  that  these  causes  of  actions  are  liens  from  the  time  of  the 
accruing  of  the  cause  of  action,  yet  the  mortgage  is  entitled  to 
a  preference  here.  For  now  we  are  appealing  to  admiralty  law, 
which  has  no  iron  rule  of  preference,  but  balances  all  the  equi- 
ties of  each  case. 

Here,  the  respondent  Fisher  and  the  original  mortgagee,  are 
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purchasers  for  valuable  consideration.  True,  Fisher  knew  of 
the  damage  when  he  took  the  mortgage;  but  the  damage  might 
possibly  not  have  resulted  from  tiie  fault  of  the  carrier;  the 
non-performance  of  the  carrier's  contract  might  veSy  -well  have 
happened  from  causes  beyond  the  carrier's  control.  The 
1 422]  ^liability  was  not  inevitable,  and  the  mortgagee  had  good 
reason  to  suppose  that  the  claim  of  White  would  never 
have  been  set  up.  White  delayed  an  unreasonable  time,  from 
December  6,  1854,  to  April  21,  1856,  nearly  two  years. 

White  was  himself  a  stockholder  of  the  company  (the  mort- 
gagor), and  thus  himself  equitably  a  mortgagor,  and  this  suit  is 
not  brought  until  a  foreclosure  is  actually  commenced,  and  him- 
self a  party  defendant. 

If  the  Court  is  sitting  as  a  Court  of  Admiralty,  it  will  refuse 
its  aid;  under  such  circumstances,  against  the  mortgagee,  an 
uncertain  cause  of  action,  not  of  a  favored  class,  as  for  supplies, 
work  or  labor,  etc. ,  and  delayed  until  after  a  new  liability,  by 
specific  contract,  is  incurred. 

But  perhaps  the  strongest  ground  of  the  defendant,  is,  that 
there  was  an  actual  favor  in  favor  of  the  mortgagee  of  the  ap- 
pellants claim. 

The  mortgage  was  originally  made  before  the  appellant's  cause 
of  action  arose,  but  no  possession  was  taken  by  the  mortgagee. 
But,  substantially,  a  new  mortgage  was  affected  four  months 
after  the  appellant's  cause  of  action  arose,  and  then  the  mort- 
gagee took  possession.  This  mortgage  was  executed  by  the 
company  of  which  the  appellant  was  a  member,  the  appellant 
making  no  claim,  and  it  does  not  appear  that  the  then  mort* 
gagee  had  any  notice  of  his  claim.  Whatever  question  might 
have  arisen  under  the  first  mortgage,  the  circumstances  under 
which  the  second  was  executed,  certainly  amounted  to  a  clear 
waiver  in  fa^r  of  the  mortgage  of  the  appellant's  floating  claim. 

The  decisions  of  this  Court  have  been  very  strong  on  the  doc- 
trine of  waiver,  and  are  too  familiar  to  require  reference. 

Burnett,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Terry,  C.  J.,  concurring. 

The  important  question  arising  in  this  case  is  whether  the 
statute  gives  a  lien  from  the  time  the  cause  of  action  accrued,  or 
only  from  the  time  the  suit  is  commenced.  If  the  lien  com- 
mences when  the  cause  of  action  accrued,  then  White  would  be 
entitled  to  satisfy  his  judgment  in  preference  to  the  mortgage, 
conceding  that  he  has  not  waived  his  priority,  and  that  the  first 
mortgage  was  discharged  by  the  taking  of  the  second. 

In  the  case  of  Averill  v.  Tfie  Steamer  Hartford  (2  Cal.  422),  it 
was  held  that  service  upon  a  person  standing  in  a  particular 
relation  to  the  vessel,  was  equivalent  to  an  actual  seizure  of  the 
thing,  for  the  purpose  of  conferring  jurisdiction  upon  the  Court 
from  which  the  process  issued*  And,  in  the  case  of  Meiggs  v. 
Scannell  (7  Cal.  405),  it  was  held,  that  the  lien  attached  to  the 
vessel  when  the  service  was  had  in  the  suit. 
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These  decisions,  especially  the  last,  would  seem  sub- 
stantially *to  determine  this  point.     In  the  last  case,  the    [423] 
opinion  of  the  Court  says:     "The  lien  of  the  plaintiff,  in 
the  suit  of  Conway  v.  Madonna,  attached  as  soon  as  the  service 
was  had  in  that  suit."    If  the  Hen  then  attached,  it  did  not  exist 
before. 

The  learned  counsel  for  the  defendants  referred  us  to  the  case 
of  Germain  v.  The  Steam-tug  Indiana  (11  HI.  525),  in  which  the 
Court  held  that  the  statute  of  Illinois  did  create  a  lien  the 
moment  the  liability  was  incurred*;  but  the  statute  of  that  State 
expressly  provides  that  "no  creditor  should  be  allowed  to  en- 
force the  uen  created"  by  the  Act,  unless  suit  be  instituted  "  to 
enforce  such  lien  within  three  months  after  the  indebtedness  ac- 
crues, or  becomes  due  according  to  the  terms  of  the  contract." 
(Rev.  Stat.  71,  72.)  And  the  only  remedy  provided  for  by  the 
statute  is,  an  attachment  of  the  vessel.  So,  the  statute  of  Mis- 
souri expressly  creates  a  lien,  and  gives  only  the  remedy  by  at- 
tachment.    (1  Rev.  St.  1845,  p.  181.) 

There  is  nothing  in  our  statute  expressly  creating  a  lien.  And, 
from  the  fact  that  {here  is  no  express  provision  to  this  effect,  and 
the  word  lien  is  studiously  omitted,  and  no  time  is  limited, 
within  which  proceedings  should  be  commenced,  and  that  a  suit 
may  be  brought  by  the  service  of  the  summons,  without  attach- 
ment, it  would  seem  not  to  have  been  the  intention  of  the  Leg- 
islature to  make  the  lien  attach  when  the  liability  was  incurred. 
The  intention  of  the  Act  was  to  give  priority  to  the  most  diligent 
creditor,  except  claims  for  wages,  which  are  preferred  before  all 
the  others  mentioned  in  the  statute. 

This  view  of  the  case  renders  it  unnecessary  to  decide  the 
other  questions  raised  by  the  counsel  of  respondent 

Judgment  affirmed. 


THE  PEOPLE  V.  DEMINT. 

CBDcnrAL  PBAoncB — OsAii  Ghabob,  wben  Esboneous. — In  oriminal  cnses  it 
is  error  to  charge  the  jnry  orally,  without  the  consent  of  parties. 

Appeal  from  the  Court  of  Sessions  of  Sacramento  County. 

The  defendant,  A.  F.  Demint,  was  indicted  for  an  assault, 
with  intent  to  commit  a  rape.  On  the  trial,  the  Court  charged 
the  jury  orally,  without  the  consent  of  parties.  The  jury  found 
a  verdict  of  guilty.  Motion  for  new  trial  made  and  overruled, 
and  prisoner  sentenced  to  one  year's  imprisonment,  from  which 
he  appealed. 

Smith  &  Hardy,  for  Appellant. 

yV,  I,  Wallace,  Attorney-General,  for  the  People. 

1.  Cited  People  Y.  n'oppner^lA  (:»1.438;  PeopUr.  Chares.  26  Cal.  79;  People r,  Trim^dl 
Cal.  27.:;  People  y  Sartjord^  4:i  Cal.  So;  People  t.  Bonds,  1  Nev.  36;  JRaket  t.  People,  2  Neb. 
IW.    bee  PeopU  v.  Payru,  ante  341. 
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[424]  *Terey,  C.  J.,  delivered  the  opinion  of  the  Court — 
BuBNETT,  J.,  concurring. 

On  the  trial  of  this  case  the  Court  below  charged  the  jury 
orally,  without  the  consent  of  parties. 

The  Act  amendatory  of  an  Act  to  regulate  proceedings  in 
criminal  cases,  passed  May,  1855,  provides  that  "in  no  case 
shall  any  charge,  or  instruction,  be  given  to  the  jury  otherwise 
than  in  writing,  unless  by  the  mutual  consent  of  the. parties." 

This  provision  is  mandatory,  and  any  departure  from  it  is 
error.    (See  People  v.  Beder,  6  Cal.  246.) 

Judgment  reversed,  and  cause  remanded. 


LEE  V.  EVANS. 


iDeed  as  Mobtgaqb— Pabol  Eyzdenob,  whek  kot  kDUimnaJt.^Wbffre  the 
plaintiff  filed  a  bill  in  equity,  setting  forth  that  he  held  a  deed  of  land, 
absolute  on  its  face,  from  the  defendant,  but  averring  that  it  was  in  fact 
a  mortgage,  made  to  secure  a  loan  payable  in  six  months,  with  interest: 
Held,  that  he  could  not  introduce  parol  evidence  to  prove  that  the  deed 
was  onl}'  intended  as  a  mortgage. 

Idxu.— Except  in  cases  of  fraud  or  mistake,  it  is  no  more  competent  to 
prove  by  parol  that  a  conditional  deed  was  intended  as  a  mortgage,  than 
that  a  mortgage  was  intended  as  a  conditional  deed. 

AifswEB,  Admissions  bt  Failubb  to  Dkny.— Where  the  answer,  while  aver- 
ring  that  the  deed  was  a  conditional  deed,  admits  that  the  money  was  re- 
ceived by  defendant,  on  the  understanding  that  if  the  money  was  re- 
paid in  six  months,  with  interest,  plaintiiff  Was  to  re-couTey,  and  does 
not  specifically  deny  that  the  money  was  loaned:  Mdd,  that  it  yirtualljr 
admitted  the  loan. 

MoBTQAQE,  FoBGE  OF.— The  allegation  in  the  answer  that  unless  the  money 
was  retumeH,  the  property  should  remain  in  the  plaintiff*,  does  not 
change  the  nature  of  the  contract.  This  is  the  usual  form  of  a  mort- 
gage 

sIdem.-- If  a  idbrtgage  at  the  beginning,  the  instrument  always  remains  a 
mortgage. 

8 Admissions,  Effect  of.— The  intent  of  the  statute  is  fully  carried  out  by 
excluding  parol  testimony;  but  where  parties  admit  the  real  facts  of  the 
transaction  in  their  pleadings,  those  aomiseions  are  to  be  taken  as  mod- 
ifications of  the  instrument. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

The  plaintiff  alleges  in  his  complaint  that  he  loaned  the  de- 
fendant the  sum  of  five  thousand  dollars  for  the  period  of  six 
months,  at  the  monthly  interest  of  three  per  cent.  That  to  se- 
cure the  payment,  he  took  from  the  defendant  at  the  same  time, 
a  deed  for  certain  premises  in  fee-simple.  That  the  deed, 
though  absolute  on  its  face,  was  intended  as  a  mortgage,  and 
then  prays  the  Court  for  judgment,  and  for  a  sale  of  the  prem- 

1.  Approved  Low  v.  Henry,  9  Cal.  5iS,  552     Commented  on  ArgneUo  v.  Edinjer,  10  Oal. 
IflQ.    OvemUed  /'iVrce  v.  liobimon,  13  Cal.  124. 

2.  Smith  V.  '49  <£•  '50  Q.  M.  Co.,  1(  Cal.  246. 

8.  Cited  Gray  v.  Palmer,  9  Cal.  640;  People  y.  Whitman,  10  Cal,  45;  Perkint  ▼.  Tham^ 
hurgh.  Id.  191. 
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ises.  The  defendant,  in  his  answer,  admits  that  he  received  the 
money  from  plaintiff,  and  made  the  deed,  but  insists  that  it  '*  was 
in  fact  to  operate  as  a  conditional  sale;"  and  "  that  if  the  said 
sum  of  money,  with  three  per  cent,  interest  per  month,  should  be 
paid  back,  or  refunded  to  the  plaintiff,  at  the  expiration  of  the 
six  months,  the  property  was  to  be  re-conveyed  to  the  defend- 
ant." On  the  trial  in  the  Court  below,  only  one  witness 
was  exam-*ined,  whose  testimony  went  clearly  to  sustain  [425] 
the  allegations  of  the  complaint. 
Judgment  was  given  for  defendant,  and  plaintiff  appealed. 

Field,  for  Appellant. 

The  determination  of  this  case  involves  a  consideration  of  the 
admissibility  of  parol  evidence  in  equity,  to  show  that  a  deed 
absolute  on  its  face  was  intended  by  the  parties  as  a  mortgage. 
That  such  evidence  is  admissible  in  cases  af  fraud,  accident,  or 
mistake,  seems  settled  by  the  uniform  decisions  of  the  English 
and  American  Courts.  Mistake,  accident,  and  fraud,  are  special 
grounds  of  equity  jurisdiction,  and  may  be  proved  in  all  cases 
of  written  instruments.  A  Court  of  Equity,  acting  upon  well- 
settled  rules,  would  interfere  where  one  of  these  circumstances 
exists.  But  whether  parol  evidence  is  admissible  in  the  absence 
of  any  of  those  circumstances,  there  is  some  conflict  in  the  au- 
thorities, although  the  weight  of  authorities  is,  I  think,  in  favor 
of  its  admissibility.  (4  Kent,  143;  Mr.  Justice  Story  in  Taylor 
v.  Luther,  2  Sum.  233;  the  same  language  is  used  by  Mr. 
Stoey  in  Jennings  v.  Eldredge,  3  Stoiy,  293;  in  Clark  v.  Henry, 
2  Cow.  332;  Whittick  v.  Kane,  1  Paige,  206;  Van  Buren  v.  Olm- 
stead,  5  Paige,  10.) 

In  Lane  v.  Shears  (1  W^nd.  437),  which  was  jiot  a  case  in 
equit}^  Justice  Sunderlaio)  uses  this  language : 

"  A  conveyance  of  property  absolute  in  terms,  if  intended  by 
the  parties  to  be  a  security  for  debt;  is  a  mortgage,  and  such  in- 
tentions may  be  manifested,  either  by  a  written  defeasance,  exe- 
cuted simultaneously  with  the  deed,  or  by  the  acts  or  parol  de- 
clarations of  the  parties."  (Hodges  v.  I'he  Tennessee  Marine  and 
Fire  Insurance  Company,  4  Seld.  419;  Knnkle  v.  Wolfersberger,  6 
Watts,  1 27;  see  also  Wrighi  v.  Bates,  13  Vt.  348;  Bmtley  v.  Phelps, 
2  Woodb.  &  M.  426.) 

The  absence  of  any  bond,  note,  or  covenant,  to  pay  the  money, 
does  not  make  the  deed  less  effectual  as  a  mortgage.  (4  Kent, 
145;  Fl(yyer  v.  Lavingim,  1  P.  Wms.  268;  Cope  v.  Cope,  2  Salk. 
449;  Ancasfer  v.  Mayer,  1  Bro.  Ch.  Ca.  464;  Smith  v.  People's 
Bank,  11  Shep.  Me.  195;  Brown  v.  Dewey,  1  Sanf.  Ch.  56;  Miami 
Exporting  Co,  v.  Bank  of  U.  S.,  Wright  252;  Bank,  etc,,  v.  Sprigg, 
1  McLean,  183.) 

The  fraud  mentioned  in  some  of  the  cases,  as  one  of  the  cir- 
cumstances determining  a  Court  of  Equity  to  admit  parol  evi- 
dence, will  be  found,  upon  examination,  to  consist  in  a  denial 
by  the  grantee  of  the  fact,  that  such  deed  was  intended  as  a 
mortgage,  and  in  attempts  to  use  and  dispose  of  the  property  as 
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his  own,  and  not  in  any  false  representations  made,  or  deceit 
practised  at  the  time  of  the  execution  of  the  instrument.  Thus, 
in  Strong  v.  Stewart  (4  John.  Ch.  168),  the  fraud  alleged, 
[42G]  ^consisted  in  the  attempt  of  the  defendant  to  convert  the 
loan  into  a  sale.  And  in  Vermont,  in  cases  of  this  kind, 
the  Courts  proceed  upon  the  ground,  that  an  attempt  to  set  up 
such  an  instrument  as  an  absolute  conveyance,  is  a  fraudulent 
us^  of  it,  and  therefore  a  proper  ground  upon  which  a  Court  of 
Equity  will  act.  (Wright  v.  Bales,  13  Vt.  849.)  And  Judge 
Story  very  justly  observes  in  Taylor  v.  Lutiier  (2  Sum.  233), 
quoted  above:  ''It  is  the  same  if  it  (the  defeasance,)  be  omitted 
by  design,  upon  mutual  confidence  between  the  parties,  for  the 
violation  of  such  an  agreement  would  be  a  fraud  of  the  most 
flagrant  kind,  originating  in  an  open  breach  of  trust  against  con- 
science and  justice." 

Now,  in  the  case  at  bar,  had  Lee,  the  grantee,  attempted  to 
treat  the  instrument  as  an  absolute  conveyance,  Evans,  the 
grantor,  could  have  filed  a  bill  to  redeem,  and  upon  the  facts  es- 
tablished in  this  case,  would  have  been  entitled  to  a  decree.  If 
Evans,  the  grantor,  could  thus  have  treated  this  instrument  as  a 
mortgage,  there  is  no  reason  why  Lee,  the  grantee,  should  not 
also  treat  it  as  a  mortgage.  When  the  instrument  has  been  once 
established  as  a  mortgage,  all  the  incidents  of  a  mortgage  follow. 

In  Ja^ues  v.  Weeks  (7  Watts,  268),  Justice  Sergeant  remarks, 
"when  it  is  once  ascertained  that  the  conveyance  is  to  be  con- 
sidered and  treated  as  a  mortgage,  then  all  the  consequence  ap- 
pertaining in  equity  to  a  mortgage,  are  strictly  observed,  and 
the  right  of  redemption  is  regarded  as  an  inseparable  incident." 

In  my  argument,  thus  far,  I  have  not  referred  to  the  answer. 
The  complaint  is  verified,  and  its  allegations,  not  specifically 
contested,  are  to  be  deemed  admitted.  ^Pr.  Act,  Sec.  66.)  Its 
allegations  as  to  the  loan,  its  amount,  its  rate  of  interest,  the 
period  for  which  made,  and  the  simultaneous  execution  of  the 
deed  as  security  for  the  same,  are  not  specifically  controverted. 
They  must  therefore  be  taken  as  true.  The  partial  admission  in 
the  answer  does  not  supply  the  want  of  the  specific  denial.  But 
without  invoking  the  aid  of  the  statute,  as  to  the  effect  of  the 
allegations  of  the  complaint  as  evidence  for  want  of  denial,  the 
partial  admissions  of  the  answer  are  conclusive. 

The  very  condition  here  stated,  attached  to  an  absolute  con- 
veyance, would  constitute  the  instrument  a  mortgage  beyond  all 
question.  It  is  almost  in  the  language  of  the  ordinary  defeas- 
ances contained  in  the  instruments,  which  are  termed  "mort- 
gage-deeds," and  which  constitute  the  ordinary  form  of  mort- 
gage in  use.  This  defeasance  being  established  by  parol,  or 
what  is  better,  being  admitted  in  the  answer  under  the  oath  of 
the  defendant,  renders  the  instrument  a  mortgage — so  to  be 
treated  in  equity. 

Bryan  dt  Filkins,  for  Respondents. 
[427]       '^'lu  sustaining  his  application,  the  appellant  does  not 
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charge  fraud  nor  does  he  allege  any  accident  or  mistake  to  have 
occurred  in  giving  him  the  largest  title  he  could  ask  for,  it 
being  a  fee-simple  title. 

We  desire  him  to  hold  under  his  deed,  and  hold  the  land. 
The  face  of  the  instrument  then,  being  against  him,  he  seeks  to 
make  his  deed  absolute — a  mortgage — ^by  introducing  parol  evi- 
dence of  the  contract  between  the  parties. 

1.  Parol  evidence  is  not  admissible  in  a  Court  of  Equity  to 
vary  written  instruments  except  in  cases  of  fraud,  accident,  or 
mistake.  (1  Johns.  Ch.  429;  1  HUl,  606;  6  Hill,  219;  1  Greenl. 
Ev.  Sees.  275,  276,  277,  278;  1  Phillips'  Ev.  548,  566;  2  Starkie 
Ev.  544,  577;  2  Story's  Eq.  Sees.  15,  31.) 

So,  accepting  a  deed  from  a  grantor  acts  as  an  estoppel. 
(Murphy  \.  Barrett,  1  Law  R.  106.) 

Eecitals  in  a  deed,  bind  all  parties  to  the  deed.  (5  Ham. 
194;  7  Ham.  227.) 

It  is  well  settled  that  a  party  cannot  dispute  his  own  title  or 
impeach  his  own  deed  in  a  Court  of  Equity.  (Harrington's 
Ch.  414.) 

So,  also,  parties  and  their  privies  are  estopped  by  their  deeds, 
as  a  party  is  estopped  after  the  acceptance  of  a  deed,  from  de- 
nying title  to  himself.  (5  Ham.  194;  6  Ham.  87;  7  Ham.  227; 
1  Greenleaf's  Ev.  Sees.  22,  23,  24  and  211.) 

It  is  undoubtedly  law,  and  none  will  question  it,  that  the 
grantor  in  a  djsed  can  question  and  explain  the  same  for  the  pur- 
pose of  making  it  a  mortgage,  where  he  charges  fraud,  accident, 
or  mistake,  in  the  procuring  of  the  instrument. 

But  a  grantee,  as  in  this  case,  cannot,  in  any  event,  diminish 
the  dignity  of  his  own  title  by  pretending  that  his  deed  abso- 
lute is  a  mortgage,  against  the  remonstrance  of  the  grantor, 
and  especially  when  this  is  sought  to  be  done  by  parol  proof, 
without  any  charge  of  fraud,  accident,  or  mistake. 

Counsel  for  appellant  first  cites  4  Kent,  143,  with  quotation, 
to  support  the  position  that  a  deed  can  be  proven  by  parol  evi- 
dence to  be  a  mortgage,  but  the  end  of  liis  quotation  shows  the 
very  rule  for  which  we  contend,  for  the  author  there  sa3-s:  "for 
parol  evidence  is  admissible  in  equity  to  show  that  an  absolute 
deed  was  intended  as  a  mortgage,  and  that  the  defeasance  has 
been  omitted  or  destroyed  by  fraud,  surprise,  or  mistake." 

The  second  case  upon  plaintiff's  brief,  the  case  of  Taylor  v. 
Luther,  2  Sum.  233,  is  a  case  of  most  palpable  fraud,  and  the 
same,  it  clearly  appears  from  the  caise,  was  charged  in  the  bill. 

So,  in  Jennings  v.  Uldredge,  3  Story,  293;  and  in  the  fourth 
case  cited  from  2  Cow.  332,  of  Clark  v.  Henry, 

Whitlock  V.   Eane,  is  a  case   where    those    claiming 
through  the  *grantor  of  a  deed  absolute  upon  its  face,    [428] 
try  to  show  it  a  mortgage. 

The  bill  alleges  ignorance,  on  the  part  of  the  grantors,  of  the 
contents  of  the  instrument. 

So,  fraud  is  alleged  in  Van  Buren  v.  Olmstead,  5  Paige,  10. 

Lane  v.  Shears,  1  Wendell,  is  another  such  ease  and  is  referred 
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to  in  appellant's  brief,  and  the  case  of  Hodges  v.  The  Tennessee 
Marine  and  Fire  Insurance  Company,  also  cited,  has  nothing  in 
it  but  an  allusion  to  the  other  cases,  heretofore  cited  in  appel- 
lant's brief,  giving  the  same  rule. 

But  nowhere  do  we  find  such  a  case,  except  there  be  mistake 
charged  in  the  instrument,  or  surprise,  or  fraud  of  some  charac- 
ter, either  actual  or  constructive,  and  nowhere  does  a  grantee 
attempt  to  make  his  fee-simple  a  mortgage. 

In  Kunkle  v.  Wolfsbe^^ger,  Judge  Gibson  says:  "A  formal 
conveyance  can  certainly  be  shown,  by  extrinsic  proof,  to  be  a 
mortgage,"  and  that  is  all  he  says  in  the  above  case  which 
could  bear  upon  this. 

This  we  have  already  conceded,  where  a  grantor  seeks  to  ex- 
plain the  instrument  he  executed,  as  is  the  case  decided  by 
Judge  Gibson,  upon  the  ground  of  fraud,  mistake,  or  sur- 
prise. 

The  same  rule  is  stated  in  Miami  Exporting  Co.  v.  The  Bank 
of  the  United  States,  Wright,  252. 

(Hughes  v.  Edwards,  9  Wheat.)  The  remarks  of  the  Court  in 
that  case  are  mere  dicta. 

The  point  was  not  made  in  the  case  by  appellant's  counsel, 
and  was  not  before  the  Court.  The  case  upon  which  the 
Court  are  commenting,  in  Wheaton,  was  a  case  where  the 
grantor,  as  heretofore,  in  all  of  the  cases  cited,  is  proved  to 
have  given  his  deed  absolute,  when  the  same  was  intended  as 
a  mortgage. 

The  language  of  the  opinion  is  loose,  and  is  not  borne  out 
by  any  case,  either  in  England  or  the  United  States. 

In  Stevens  v.  Cooper,  1  Johns.  Ch.  429,  Chancellor  Kent 
uses  the  following  language : 

**  The  general  rule  is  certainly  not  to 'be  questioned  or  dis- 
turbed. It  ought  not  to  be  a  subject  of  discussion.  It  is  well 
grounded  in  reason  and  policy,  as  it  is  in  authority."  (See 
Webb  V.  Eice,  1  Hill,  608;  6  Hill,  219.) 

Burnett,  J.,  delivered  the  opinion  of  the  Court — Terry,  C. 
J.,  concurring. 
There  are  two  questions  arising  upon  the  record  in  this  case: 

1.  Whether  the  grantee  in  a  deed,  absolute  upon  its  face,  can 
be  permitted  to  show,  by  parol  proof,  that  it  was  only  intended 
as  a  mortgage,  without  alleging  and  proving  fraud,  accident,  or 
mistake,  in  the  creation  Of  the  instrument? 

2.  If  not,  whether  the  answer  substantially  admits  the  allega- 

tions of  the  complaint,  so  as  to  dispense  with  the  proof  ? 
[429]  *We  have  been  referred  to  a  number  of  authorities,  by 
the  counsel  on  both  sides.  The  points  raised  have  not 
been  heretofore  decided  by  this  Court.  The  importance  of  the 
principles  involved  will  justify  us  in  reviewing  most  of  the  au- 
thorities cited. 

Chancellor  Kent  (4  Kent,  143)  says:  '*  Parol  evidence  is  ad- 
missible in  equity,  to  show  that  an  absolute  deed  was  intended 

408 


Digitized  by 


Googk 


Oct;  1857.]  Lee  v.  Evans.  430 

as  a  mortgage,  and  that  the  defeasance  had  been  omitted  or  de- 
Btroyed  by  fraud,  surprise,  or  mistake."  In  the  case  of  Taylor 
V.  Luther  (2  Sum.  233),  Mr.  Justice  Stoey  says:  "  It  is  the  same 
if  it  be  omitted  by  design,  upon  mutual  confidence  between  the 
parties;  for  the  violation  of  such  an  agreement  would  be  a  fraud 
of  the  most  flagrant  kind,  originating  in  an  open  breach  of  trust, 
against  conscience  and  justice."  This  was  a  bill  in  equity  to 
redeem,  in  which  there  was  no  fraud,  accident,  or  mistake  in 
the  creation  of  the  deed,  and  the  relief  prayed  for  was  granted. 
In  the  subsequent  case  of  Jenkins  v.  Eldridge  (3  Story,  293), 
the  same  learned  Judge,  after  quoting  the  passage  from  4  Kent, 
143,  says:  **In  the  case  of  Taylor  v.  Luther,  I  had  occasion  to 
carry  the  doctrine  one  step  further,  and  to  say  that  it  is  the 
same,  if  it  be  omitted  by  design,  upon  mutual  confidence  be- 
tween the  parties."  He  then  refers  to  the  case  of  Morris  v.  Nixon 
(1  How.  118),  as  fully  sustaining  his  decision.  The  opinion  in 
the  case  in  Howard  seems  certainly  to  sustain  the  view  of  Mr. 
Justice  Stobt,  although  a  part  of  the  proof  in  that  case  was 
a  letter  written  by  the  grantee,  about  me  time  the  deed  was 
made. 

In  the  case  of  Clark  v.  Henry  (2  Cow.  824),  there  was  mis- 
take, and  the  case  is  not  in  point.  So  in  the  case  of  Whittiok  v. 
KanB  (1  Paige.  202).  In  the  case  of  Van  Buren  v.  Olmstead  (5 
Id.  10),  the  bill  was  filed  by  a  creditor  of  the  grantor,  alleging 
a  fraudulent  conveyance  of  the  land,  by  deed  absolute  upon  ito 
face,  but  only  intended  as  a  security.  The  Chancellor  (Wal- 
worth) found  there  was  no  fraud  proven,  but  held  thfct  it  was 
competent  for  the  creditor  to  show,  by  parol  proof,  that  the 
deed  was  only  intended  as  a  mortgage. 

In  the  case  of  Webb  v.  Bice  (1  Hill,  606),  it  was  held  that  in 
ejectment,  by  the  grantee  of  a  deed  absolute  on  its  face,  and  re- 
corded as  such,  against  persons  claiming  by  deed  subsequent, 
from  the  same  source,  the  plaintiff's  recovery  might  be  defeated 
by  oral  evidence,  that  his  deed  was  intended  as  a  mortgage. 
Nelson,  C.  J.,  and  Cowen,  J.,  considered  the  case  as  within  the 
prior  decisions  of  the  Supreme  Court  of  New  York,  while  Mr. 
Justice  Bbonson  delivered  an  able  dissenting  opinion,  in  which 
he  states  that  he  was  ''the  more  encooraged  to  do  so,  in  finding 
that  his  brethren  agreed  with  him  in  principle,  whatever  they 
might  think  on  the  score  of  authority."  The  same  learned 
jurist  expressed  the  decided  opinion  that  such  evidence 
was  inadmi8si-*ble,  both  at  law  and  in  equity.  The  [430] 
case  was  taken,  by  appeal,  to  the  Court  of  Errors,  where 
the. judgment  was  reversed,  and  where  it  was  held  that  such 
evidence  was  not  admissible  in  a  Court  of  Law. 

But  the  doctrine  of  this  case  seems  to  have  been  overruled  in 
the  late  case  of  Hodges  v.  Tennessee  Marine  and  Fire  Lisurance 
Company  (4  Sel.  416). 

This  was  simply  an  action  upon  a  policy  of  insurance;  Slamm 
was  the  owner  of  a  hotel,  which  he  insured,  and  on  the  same 
day  conveyed  the  property  by  deed,  absolute  upon  its  face,  to 
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the  plaintiff.  Four  days  afterwards,  Slamm  assigned  the  policy 
to  plaintiff,  with  the  assent  of  the  company,  "as  collateral  secu- 
rity." The  property  insured  was  afterwards  destroyed  by  fire. 
The  company  insisted  that  at  the  time  of  the  assignment  of  the 
policy,  Slamm  had  no  insurable  interest  in  the  premises,  having 
previously  conveyed  them  to  plaintiff,  and  thus  ended  the  policy. 
The  only  answer  to  this  objection  was,  that  the  deed  was  only 
intended  as  a  mortgage.  The  question  decided — ^by  five  judges 
against  three — was  that  in  such  an  action,  it  was  competent  for 
the  plaintiff  to  show  by  parol  evidence,  that  the  deed  was  only 
intended  as  a  mortgage. 

In  the  case  of  Kunkle  v.  Wplferaberger  (6  Watts,  130),  Chief 
Justice  Gibson  held  that  **  a  formal  conveyance  might  certainly 
be  shown  to  be  a  mortgage  by  extrinsic  proof."  The  same  doc- 
trine is  held  by  the  Supreme  Court  of  Vermont,  in  the  case  of 
Wright  r.  Bates  &  J^iZe«(13  Vt.  341).  The  case  of  Be:i\Jlle\j  v. 
Fhelj^  (2  Woodb.  &  M.  426),  is  not  in  point,  as  there  was  a 
written  defeasance  proved  in  the  case.  In  the  case  of  Miami 
Ex,  Co.  V.  Bank  U.  S.  (Wright,  252),  the  Supreme  Court  of  Ohio 
held  that  "whether  a  conveyance  be  a  mortgage  or  not,  is  de- 
termined by  its  object.  If  given  as  a  security,  it  is  a  mortgage 
whatever  may  be  its  form.  This  is  so,  whether  the  condition 
of  defeasance  form  a  part  of  the  deed,  or  is  evidenced  by  other 
writing,  or  exists  in  parol  The  fact  of  its  being  given  as  secu- 
rity determines  its  character,  not  the  evidence  by  which  the 
fact  is  established."  The  same  doctrine  is  held  by  Mr.  Justice 
McLean  (1  McLean,  183).  So,  also,  in  the  case  of  Hughes  v. 
Edwards  (9  Wheat.  495). 

The  doctrine  so  clearly  stated,  in  the  extract  given  from  the 
opinion  of  the  Supreme  Court  of  Ohio,  delivered  by  Mr.  Justice 
Wright,  seems  to  be  sustained  by  the  decisions  of  Vermont, 
Pennsylvania,  Ohio,  and  those  of  the  Supreme  Court  of  the 
United  States,  as  well  as  by  the  separate  opinions  of  Justices 
Stobt  and  McLean.  It  must  also  be  conceded  that  the  greater 
number  of  the  New  York  decisions  are  to  the  same  effect. 

But  with  the  utmost  deference  for  authorities  so  high,  I  must 
confess  I  could  never  see  the  reason  upon  which  these  decisions 
rest.  The  language  of  the  statute  is  exceedingly  clear 
[431]  and  ex-*plicit.  **No  estate  or  interest  in  lands,  other 
than  leases,  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power,  over  or  concerning  lands,  or  in  any  manner  re- 
lating thereto,  shall  hereafter  be  created,  granted,  assigned, 
surrendered,  or  declared,  unless  by  act  or  operation  of  law,  or 
by  deed,  or  conveyance  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering,  or  declaring "  the 
same,  or  by  his  lawful  agent  thereunto  authorized  by  writ- 
ing." (Sec.  6.)  The  language  of  the  statute  is  not  only 
clear,  but  negative,  and,  therefore,  restrictive,  and  not  direc- 
torj';  and  the  act  itself  points  out  the  exceptions  to  the  rule 
therein  laid  down.  And  when  a  statute  is  not  only  negative 
and  restrictive,  but,  in  addition  to  these,  assumes  itself  to  point 
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out  certain  exceptions,  can  a  Court,  by  any  recognized  rule  of 
construction,  go  further,  and  say  the  law-giver  forgot  exceptions 
he  intended  to,  but  did  not  specify?  Is  it  not  in  essence  a 
legislative  Act?  Are  we  not  saying,  the  law  ehould  have  been 
so  made,  but  was  not  ? 

The  question  is  one  solely  relating  to  evidence.  "What  shall 
be  competent  evidence  to  prove  certain  facts?  The  statute 
says,  none  but  written  testimony  will  do,  and  the  Courts  say  oral 
testimony  is  sufficient.  Is  not  this  a  plain  contradiction  of  the 
statute  ? 

The  general  rule,  that  parol  shall  not  be  received  to  contradict 
written  evidence,  is  founded  in  true  policy,  and  in  good  sense. 
"Why  should  parties  state,  in  solemn  instruments,  that  which  is 
not  true?  These  instruments  assume  to  state  the  truth,  and  the 
whole  truth ;  and  if  parties  will  state  that  which  is  untrue,  ^ 
should  they  not  justly  suffer  the  consequences  ?  Is  not  the  rule 
that  parties  must  be  beld  to  mean  what  they  say,  the  plain,  hon- 
est, simple,  and  correct  rule  at  last?  It  is  intelligible,  certain, 
and  practical ;  and  if  always  fairly  carried  out,  will,  in  the  end 
be  most  useful.  If  not,  the  Legislature  should  correct  it.  Where 
exceptions  are  intended,  they  should  be  specified.  And  if  the 
Legislature  intended  none,  then  the  Courts  should  not  create 
them. 

Many  of  the  learned  Judges  who  have  sustained  the  doctrine 
that  a  deed,  absolute  upon  its  face,  may  be  shown  by  pai'ol  proof, 
to  be  only  intended  as  a  mortgage,  have  endeavored  to  reconcile 
the  rule  with  the  statute. 

Thus,  Mr.  Justice  McLean  says,  in  the  case  already  referred 
to  :  **  In  cases  of  trust,  equity  will  sometimes  treat  a  deed,  abso- 
lute upon  its  face,  as  a  mortgage,  but  in  doing  this,  parol  proof 
is  not  heard  in  contradiction  of  the  instrument,  but  in  explana- 
tion of  the  transaction,  to  prevent  a  perpetration  of  a  fraud  by 
the  mortgagee."  Now,  I  confess,  I  cannot  understand  the  force 
of  this  explanation.  The  rule  that  "treats  a  deed  absolute 
upon  its  face,  as  a  mortgage,"  certainly  contradicts  the 
instrument.  A  *written  instrument  speaks  for  itself,  and  [432 1 
if  you  make  it  mean  contrary  to  what  it  says,  there  must 
be  a  contradiction. 

Nor  can  I  understand  how  the  parol  evidence  can  be  received, 
"  in  explanation  of  the  transaction,"  without  contradicting  the 
instrument,  for  the  reason,  that  the  instrument  and  the  parol 
testimony  both  assume  to  state  the  transaction ;  and  as  they 
differ,  they  must  naturally  be  in  contradiction.  They  both 
historically  relate  the  same  transaction,  and  the  one  says  it  was 
an  absolute  sale — the  other,  it  was  not  such,  but  a  mere  mort- 
gage, and  is  not  this  a  plain  contradiction  ?  If  A,  gives  his  note 
to  13  for  five  hundred  dollars,  and  A  seeks  to  prove,  by  parol 
evidence,  that  it  was  only  intended  as  a  note  for  three  hundred 
dollars,  is  not  this  a  contradiction?  And  if  the  instrument,  (the 
very  end  and  purpose  of  which  is,  to  state  the  contract  as  it  was,) 
says  the  sale  was  absolute,  and  the  parol  evidence  says  it  was  no 
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sale  but  only  a  mortgage,  there  must  be  a  clear  conflict  between 
the  two  classes  of  testimony. 

And  Chief  Justice  Gibson,  in  the  case  already  referred  to, 
says:  "A  formal  conveyance  may  certainly  be  shown  to  be  a 
mortgage  by  extrinsic  proof,  while  a  formal  mortgage  may  not 
be  shown  to  be  a  conditional  sale  by  the  same  means.  In  the 
one  case,  the  proof  raises  an  equity  consistent  with  the  writing, 
and  in  the  other  would  contradict  it."  But  here,  again,  I  must 
confess  I  cannot  see  the  reason  of  the  distinction.  To  say  that 
a  deed  absolute  is  a  mere  mortgage  is  no  contradiction — while, 
to  say  a  mortgage  cannot  be  made  a  conditional  sale,  without  a 
contradiction,  is  making  a  distinction  without  a  difference.  If 
two  different  witnesses  should  testify  in  relation  to  a  transaction 
concerning  personal  property,  and  the  one  should  say  it  was  an 
absolute  sale,  and  the  other  that  it  was  only  a  pledge,  I  suppose 
there  could  be  no  doubt  as  to  there  being  a  contradiction  in  the 
evidence.  And  if  ^e  put  in  the  place  of  one  witness  an  instru- 
ment in  writing,  it  cannot  be  said  that  this  circumstance  would 
remove  the  contradiction  in  ihe  testimony.  The  same  conflict 
would  still  exist. 

These  attempted  explanations  only  go  to  prove  the  difficulties 
of  the  rule  allowing  these  exceptions,  in  certain  cases,  and  re- 
fusing them  in  others,  when  the  statute  has  in  terms  excluded 
them  in  both.  The  object  of  the  statute  was  to  make  written 
evidence  the  only  testimony  to  prove  certain  contracts.  And  if 
the  Courts,  contrary  to  the  words  of  the  statute,  can  change  the 
rule  in  one  case,  uiey  can  in  all,  and  every  written  contract 
might  be  contradicted  by  parol  proof. 

In  the  case  of  Stevens  v.  Cooper,  1  Johns.  Ch.  429,  Chancellor 
Kent  says: 

''  The  plaintiffs  in  the  original  suit  seek  to  avail  themselves 
of  a  parol  agreement,  alleged  to  have  been  made  between  the 
parties  to  the  mortgage,  at  the  time  it  was  executed,  by 
[433]  which  *  each  lot  was  to  be  bound  only  for  a  ratable  pro- 
portion of  the  mortgage  debt.  The  mortgage  in  this, 
as  in  ordinary  cases,  bound  every  part  and  parcel  of  the  mort- 
gaged premises,  for  the  entire  debt,  and  if  such  a  parol  agree- 
ment as  is  charged,  can  be  proved  and  set  up,  it  goes  to  vary, 
essentially,  the  operation  of  the  mortgage  deed." 

The  parol  evidence  was  not  admitted,  and  the  learned  Chan- 
cellor makes  these  forcible  remarks: 

"The  general  rule  is  certainly  not  to  be  questioned  or -dis- 
turbed. It  ought  not  to  be  a  subject  of  discussion.  It  is  as 
well  grounded  in  reason  and  policy  as  it  is  in  authority.  Nor 
does  this  case  come  within  any  exception,  admitted  here,  to  the 
operation  of  the  rule;  for  there  is  no  allegation  of  fraud,  mistake, 
or  surprise,  in  making  or  executing  the  mortgage;  and  those,  I 
believe,  are  the  only  cases  in  which  parol  evidence  is  admissible 
in  this  Court,  against  a  contract  in  writing." 

In  the  case  of  Webb  v.  Rice  (1  Hill,  608),  Mr.  Justice  Beonsow, 
in  his  able  dissenting  opinion,  remarks: 
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"  Although  I  may  yield  to  the  opinion  of  others,  I  never  shall 
be  reconciled  to  the  doctrine  that  an  absolute  deed  can,  at  law, 
be  turned  into  a  mortgage  by  parol  evidence,  nor  that  it  can  be 
done  in  a  Court  of  Equity,  except  on  the  ground  of  fraud  or  mis- 
take. It  is  contrary  to  a  first  principle  in  the  law  of  evidence  to 
allow  a  deed,  or  other  written  instrument,  to  be  contradicted  by 
parol  proof." 

The  learned  Judge  quotes  a  passage  from  the  opinion  of  Mr. 
Justice  CowEN,  in  the  case  of  Swart  v.  Service  (21  Wend.  36), 
where  the  latter  says: 

"For  one,  I  was  always  at  a  loss  to  see  on  what  principle  the 
doctrine  could  be  rested,  either  at  law  or  in  equity,  unless  fraud 
or  mistake  was  shown  in  obtaining  an  absolute  deed,  when  it 
should  have  been  a  mortgage.  In  either  case,  the  deed  might 
be  rectified  in  equity,  and.  perhaps  even  at  law,  in  this  State 
where  mortgages  stand  on  the  same  footing  in  both  Courts. 
Short  of  that,  (fraud  or  mistake,)  the  evidence  is  a  direct  con- 
tradiction of  the  deed." 

The  general  doctrine  laid  down  by  this  Court,  in  the  case  of 
Abell  V.  Calderwood  (4  Cal.  90),  would  seem  to  support  the  view 
we  have  taken.  The  learned  Judge  "who  delivered  the  opinion 
of  the  Court,  said: 

"  The  agreement  being  void,  by  the  Statute  of  Frauds,  Courts 
of  Equity  heretofore  have,  notwithstanding  the  statute,  granted 
the  relief  sought  in  certain  cases,  where  the  refusal  of  it  might 
enable  one  paiiy  to  commit  a  fraud  upon  the  other.  In  their 
abhorrence  of  fraud,  these  Courts  have^  in  a  material  degree, 
abrogated  the  letter,  and  spirit,  and  intention,  of  the  written 
law.  In  the  effort  to  escape  from  an  evil,  they  have  unavoidably 
fallen  into  another;  and  for  many  years  past,  the  best 
judicial  minds  *of  common  law  countries  have  conceded  [434] 
that  the  one  they  have  fallen  into  is  the  greater  evil  of  the 
two.*'     . 

We  think  the  strict  rule  the  true  one,  and  that  in  no  case  can 
parol  evidence  be  introduced  to  vary  or  contradict  the  deed,  ex- 
cept in  cases  of  fraud,  accident,  or  mistake,  and  then  only  upon 
a  direct  allegation  of  the  defect  in  the  creation  of  the  instru- 
ment. In  this  case,  the  parties  understood  distinctly  what  was 
in  the  writing.  They  made  it  contaiil  just  what  they  intended 
it  should  contain. 

Evans  executed  just  such  an  instrument  as  he  intended  to  exe- 
cuie,  and  no  other.  There  was  no  mistake,  fraud,  or  accident, 
in  the  creation  of  the  instrument. 

If  the  view  we  have  taken  be  correct  the  plaintiff  must  rely 
solely  upon  the  admissions  in  the  answer.  And  this  brings  us 
to  the  second  question. 

The  plaintiff  alleges  in  his  verified  complaint  that  he  loaned 
the  defendant  the  money,  and  the  defendant,  in  his  sworn  an- 
swer does  not  deny  specifically,  but  admits  he  received  the 
money,  but  insists  the  deed  was  to  operate  as  a  conditional  sale, 
and  if  defendant  repaid  the  money  at  the  time  when  due,  with 
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the  three  per  cent,  per  month  interest,  then  the  premises  were 
to  be  reconveyed;  if  not,  the  title  should  remain  perfect  in 
plaintiff.  As  stated  by  defendant  in  his  answer,  did  the  transac- 
tion amount  to  a  mortgage? 

In  a  note  to  4  Kent,  148,  it  is  said  that  the  test  of  the  distinc- 
tion between  a  conditional  sale  and  a  mortgage,  is  this:  *'  If  the 
relation  of  debtor  and  creditor  remains,  and  a  debt  still  subsists, 
it  is  a  mortgage,  but  if  the  debt  be  extinguished  by  the  agree- 
ment of  the  parties,  or  the  money  advanced  is  not  by  way  of 
loan,  and  the  grantor  has  the  privilege  of  refunding,  if  he 
pleases,  by  a  given  time,  and  thereby  entitle  himself  to  a  re-con- 
veyance, it  is  a  conditional  sale." 

In  this  case,  the  fact  that  the  answer  does  not  spiecifically 
deny  that  the  money  was  loaned,  but  admits  that  interest  was  to 
be  paid  upon  the  amount,  goes  to  show  that  it  was  a  loan,  and 
not  a  purchase.  A  conditional  purchase  puts  the  grantee  into 
possession,  and  leaves  him  in  the  enjoyment  of  the  rents  and 
profits,  with  the  privilege  of  re-purchase  by  the  grantor,  upon  re- 
turning the  purchase-money,  or  some  specified  amount.  But 
when  interest  is  to  be  paid,  it  is  a  very  strong  circumstance  to 
prove  that  the  transaction  was  a  loan.  The  circumstance  stated 
in  the  answer  that  unless  the  money  should  be  returned,  the 
property  should  remain  that  of  the  plaintiff,  does  not  change 
the  nature  of  the  contract.  This  is  the  usual  form  of  a  mort- 
gage.    (6  Watts,  126;  2  Cow.  331,  332.) 

If  a  mortgage  at  the  beginning,  the  instrument  always  remains 
a  mortgage.  (Wright,  253,  and  authorities  there  cited.) 
[435]  *If ,  then ,  Evans  had  filed  his  bill  to  redeem ,  and  Lee  had 
admitted  all  that  Evans  now  admits,  would  a  Court  of 
Equity  have  granted  him  relief?  And  if  a  Court  would  relieve 
Evans  under  such  circumstances,  would  not  the  same  justice  be 
meted  out  to  Lee  ?  We  think  it  should  be  so.  The  grantee 
should  be  relieved  as  well  as  the  grantor  under  the  same  state 
of  case.     (9  Wheat.  405;  4  Seld.  416.) 

In  the  case  from  Selden,  the  grantee,  Hodges,  was  allowed  to 
show  that  the  instrument  was  intended  as  a  mortgage. 

The  object  of  the  statute  was  to  prevent  perjury  in  reference 
to  sales  and  mortgages  of  lands  ;  and  for  that  reason  required 
the  evidence  of  such  transactions  to  be  in  writing.  The  intent 
of  the  statute  is  fully  carried  out  by  excluding  parol  testimony. 
But  where  parties  admit  the  real  facts  of  the  transaction  in  their 
pleadings,  those  admissions  are  to  be  taken  as  a  modification  of 
the  instrument.  (Story's  E.  J.,  755.)  Even  a  defeasance  to  the 
deed  may  be  executed  subsequently,  and  will  relate  back  to  the 
principal  deed.     (4  Kent,  144.) 

For  these  reasons,  the  judgment  of  the  Court  below  is  re- 
versed, and  the  Court  will  render  a  decree  for  the  plaintiff. 
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PEOPLE  V.  BUTLER. 

1  Grand  Jitbt,  how  Lboallt  Constitdted, — Where  a  grand  jnry  connisted 
of  twenty-three  persons,  nine  of  whom  were  challenged  for  cauBe  by  a 
prisoner y"^  and  the  charge  was  sustained  by  the  Court,  and  nine  jurors  ex- 
cluded from  the  investigation  of  the  case,  and  an  indictment  yas  found 
by  the  remaining  fourteen:  Held,  that  the  indictment  was  found  by  a 
,  legally  constituted  grand  jury. 

«TBiAii — Examination  of  Witness — Where  the  prosecuting  attorney  was 
allowed  by  the  Court  to  ask  a  witness  on  a  trial  for  murder,  what  was 
the  business  of  the  prisoner,  under  the  objection  of  the  latter,  on  the 
ground  of  irrelevancy :  Held,  that  where  the  record  did  not  contain  all 
the  evidence  given,  the  question  must  be  presumed  to  be  relevant,  as 
such  might  often  be  proper. 

Idbm.— Answeb  of  Witness  Conbtbubd. — Nor  can  the  answer  of  the  witness 
that  the  prisoner  was  a  gambler,  be  considered  as  an  injury  to  the  pris- 
oner, at  a  time  when  gambling  was  licensed  by  law. 

Idem.-— Duty  of  Pboskcutino  Attobnbt.— Prosecuting  attorneys,  however, 
should  do  their  duty  faithfully,  but  no  more.  They  should  never  act 
as  employed  counsel,  nor  take  advantage  of  temporary  public  excite- 
ment against  the  prisoner,  or  of  any  prejudice  against  him,  arising 
froM  any  cause  whatever. 

s Homicide,  what  Pbovocation  Insufficient. — ^No  words  of  reproach,  how 
grievous  soever,  are  sufficient  provocation  to  reduce  the  offense  of  an  in- 
tentional homicide  with  a  deadly  weapon,  from  murder  to  manslaughter. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Nevada. 

The  prisoner  was  indicted  by  the  grand  jnry  of  the  county  of 
Sierra,  for  the  crime  of  murder,  alleged  to  have  been  committed 
upon  Robert  MoflTat,  in  September,  1855.  The  grand  jury  was 
composed  of  twenty-three  persons,  and  nine  of  them 
chal-*lenged  for  cause  by  the  prisoner,  and  the  challenge  [436] 
sustained,  and  the  nine  jurors  thus  challenged,  were  or- 
dered by  the  Court  of  Sessions  not  to  be  present  in  the  grand 
jury  room,  during  the  investigation  of  the  case  of  the  prisoner. 
The  indictment  was  found  by  the  remaining  fourteen.  A  change 
of  venue  was  had  to  the  county  of  Nevada,  where  the  defendant 
was  tried  and  convicted  before  the  District  Court,  and  sentenced 
to  be  executed  on  the  9th  day  of  October,  1857.  From  which 
judgment  the  defendant  appealed. 

The  errors  assigned,  and  the  grounds  upon  which  they  are 
based,  fully  appear  in  the  opinion  of  the  Court. 

Wrrin  M.  Stewart  and  A,  A,  Sargeant,  for  Appellant. 

After  the  exclusion  of  nine  persons  from  the  grand  jury  in 
the  case  of  appellant,  there  remained  but  fourteen  qualified 
grand  jurors  in  said  cause,  which,  appellant  contends,  was  an 
Slegal  grand  jury,  and  not  competent  to  find  any  bill  of  indict- 
ment against  him. 

The  statutes  of  this  State  direct  that  "  where,  of  the  persons 
summoned,  not  less  than  seventeen  and  not  exceeding  twenty- 

1.  Approved  People  y.  Gatewood^  20  C$1.  148;  Peopley,  PkOan,  CsL  Sup.  Ci.»  April  T., 
1872,  not  reported, 
a.  Approved  People  r.  Brotkerton,  47  Cal.  40& 
8.  bee  People  v.  Hurley,  ante  890. 
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three  attend,  tbej  shall  constitute  the  grand  juiy.  If,  of  the 
persons  summoned,  less  than  seventeen  attend,  thej  shall  be 
placed  on  the  grand  jury,  and  the  Court  shall  order  the  sheriff 
to  summon  a  sufficient  number  to  complete  the  grand  jury." 
(Comp.  Laws,  p.  854,  Sec.  9.) 

The  language  of  the  statute  expressly  holds  that  grand  jury 
incomplete  that  is  composed  of  less  than  seTcnteen — not  less 
than  seventeen  shall  constitute  the  grand  jury.  If  less  than 
seventeen  attend,  the  sheriff  must  summon  a  sufficient  number 
to  ''complete  the  grand  jury."  Then  it  must  be  incomplete 
with  less  than  that  number,  and  an  illegal  grand  jury. 

The  next  section  of  the  statute  (Sec.  10,  Id.)  requires  that,  if 
from  a  challenge  to  the  panel,  or  to  an  individual  grand  juror, 
it  becomes  necessary,  the  sheriff  shall  summons  a  sufficient  num- 
ber of  persons  "  to  complete  the  grand  jury." 

When  the  grand  jury  is  reduced  below  seventeen  by  individ- 
ual challenge,  it  is  as  incomplete  as  though  of  the  original  num- 
ber summoned,  leto  than  seventeen  attend,  and  the  shei:^must 
summons  persons  to  complete  it.  By  every  intendment  of  the 
statute,  such  a  grand  jury  is  an  illegal  body,  and  its  acts  void. 
(See  the  case  of  People  v.  Thurston.) 

So  far  as  the  appellant  was  concerned,  there  was  a  grand  jury 
of  fourteen  empaneled. 

He  had  a  right  to  seventeen,  and  however  legal  the  grand 
jury  might  have  been  in  other  cases,  when  his  was  called,  its 
elements  dissolved,  and  necessarily  so,  from  the  manner  of  its 
creation,  and  left  with  nine,  a  residuum  of  the  authority  of  a 

grand  jury. 
[437]  *It  may  be  contended  that  in  the  case  of  the  People  y. 
Roberts  (April  Term,  1856),  this  Court  passed  upon  this 
question,  and  decided  it  adverse  to  the  propositions  we  "have 
stated.  An  examination  of  the  opinion  in  that  case  shows  this 
to  be  erroneous. 

This  Court  first  passes  upon  the  question  of  incompetency. 
In  the  case  at  bar,  we  raised  no  objection  to  the  individual  com- 
petency of  the  fourteen  allowed  to  sit  upon  the  jury,  but  to 
their  collective  sufficiency. 

The  Court  next  passes  to  the  question  of  the  necessity  of  the 
concurrence  of  seventeen  in  finding  the  bill  of  indictment,  and 
correctly,  as  we  believe,  lays  down  the  doctrine  that  the  concur- 
rence of  twelve  only  is  necessaiy. 

We  take  it  as  evident  from  the  foregoing,  that  objections 
based  upon  the  fact,  that  after  a  legal  grand  juiy  has  been  con- 
stituted, some  one  or  more  of  them  absenting  themselves  from 
the  jury-room  will  not  vitiate  the  proceedings  of  the  rest. 

If  seventeen  qualified  persons  are  empaneled  in  a  given  case, 
a  temporary  indisposition  of  one  of  them,  or  the  fact  appearing 
that  one  is  a  witness,  and  thus  causing  a  less  number  to  act,  the 
indictment  will  be  good  if  twelve  concur  in  finding  it.  We  do 
not  take  it  for  granted  that  the  Court  in  fact,  or  by  implication, 
did,  or  intended  to  make  void  the  statute  of  the  State,  before 
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referred  to,  that  provides  that  when  from  challenges  to  indiTid- 
iial  grand  juries,  less  than  seventeen  qualified  to  sit  remain, 
the  sheriff  shall  summon  persons  to  complete  the  grand  jury. 
(Comp.  Laws,  354.) 

But  in  the  case  at  bar,  as  we  have  shown,  but  fourteen  grand 
jurors  were  empaneled,  and  all  their  proceedings,  affecting  the 
appellant,  were  void,  ab  initio. 

The  second  point  of  exception  of  the  appellant  is,  briefly,  that 
the  prosecution  improperly  put  in  issue  his  character  upon  the 
trial,  he  having  cedled  no  witness  and  asked  no  witness  any 
question  authorizing  such  an  act. 

The  prosecution  introduced  a  witness  named  Eufus  Kibbie, 
**  and  ^ter  having  asked  several  questions,  which  were  answered 
by  the  witness,  a&ed  the  witness  what  was  Mr.  Butler's  busi- 
ness at  Downieville  ?" 

This  was  excepted  to,  and  the  exception  overruled,  and  was 
answered  as  follows:  "I  do  not  know  that  Butler  was  employed 
particularly  in  any  business;  all  that  I  ever  saw  him  at  was 
gambling." 

We  contend  that  such  questioning  and  such  testimony  was 
not  only  grossly  irrelevant,  but  a  positive  injustice  to  the  appel- 
lant— calculated  to  draw  the  minds  of  the  jury  from  the  real 
issue,  and  create  prejudice  against  him  in  the  minds  of  the  jury. 
The  mere  statement  of  the  question  about  Mr .  Butler's  business 
suggests  many  reasons  why  it  should  have  been  ruled  out  of  the 
Court. 

*In  any  view  of  the  case,  it  did  not  affect  the  question  [438j 
of  his  guilt,  as  charged.  Whether  he  was  an  actual  or 
reputed  gambler — whether  he  was  a  preacher  or  a  knave — 
whatever  might  have  been  his  profession,  political  character, 
or  religion,  while  he  did  not  put  these  things  in  issue,  the  pros- 
ecution, by  all  precedent  and  authority,  could  not  do  so, 
and  should  have  been  rebuked  by  the  Court  below  for  attempt- 
ing it. 

This  view  of  the  law  is  not  novel;  it  breathes  from  every  page 
of  the  authorities.  (See  24  Wendell,  in  T?ie  People  v.  While ; 
2  Mass.  318;  14  Wend.  654.) 

Boscoe  says:  "  The  prosecutor  cannot  enter  into  evidence  of 
the  defendant's  bad  character,  unless  the  latter  enable  him  to 
do  so  by  calling  witnesses  to  his  good  character;  and  even  then 
the  prosecutor  cannot  examine  as  to  particular  facts."  (Boscoe 
Cr.  L.  97.) 

Upon  this  point,  permit  us  further  to  direct  the  attention  of 
the  Court  to  the  following  authorities:  Corn.  v.  Hardy,  2  Mass. 
317;  People  V.  Akley,  9  Barb.  609;  State  v.  O'Neal,  7  Ire.  251; 
Com.  V.  Webster,  5  Cush.  325. 

The  next  question  that  arises  is,  will  the  Court  take  judicial 
cognizance,  that  gambling  is  an  offense  and  immoral.  In  the 
case  of  People  v.  Eaynes  (3  Cal.  366),  the  Court  say:  "  that  the 
statute  re-enacts  the  common  law  in  making  this  evil  occupation 
a  misdemeanor,  punishable  by  flne  and  imprisonment,  and  the 
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license  is  proposed  as  a  sort  of  compromise  for  the  offense, 
doubtless  with  the  hope  of  regulating  and  thereby  diminishing 
the  bad  influence  of  a  vice  which  it  is  impossible  to  suppress." 

With  reference  to  the  third  point,  we  thought  the  instruction 
at  the  time  more  rigorous  than  the  case  required,  but  do  not 
wish  to  urge  it  upon  the  attention  of  this  Court. 

Wm.  T,  Wallace,  Attorney-General,  for  the  People. 

The  first  error  assigned  by  the  prisoner  is  that  inasmuch  as 
his  challenge  to  nine  of  the  twenty-three  grand  jurors  was  sus- 
tained, and  the  nine  directed  by  the  Court  of  Sessions  not  to 
participate  in  finding  the  indictment  that  Ht  left  but  fourteen 
grand  jurors  who  could  act  in  finding  the  indictment,  and  that 
fourteen  is  an  insufficient  number  to  find  an  indictment. 

In  the  case  of  The  People  v.  lloherts  (6  Cal.  214),  the  question 
came  before  this  Court,  whether  if  there  be  a  grand  jury  of 
seventeen,  and  one  be  absent,  or  incompetent,  the  finding  of  an 
indictment  would  be  vitiated  thereby — and  it  was  determined 
that  it  would  not. 

The  second  supposed  error  consists  in  the  fact,  that  the  Court 
permitted  the  prosecution  to  prove  the  avocation  or  calling  of 
the  prisoner.  And  it  is  assumed  here,  by  the  prisoner's  counsel, 
that  this  was  done  for  the  purpose  of  prejudicing  the  prisoner's 
case,  by  proving  that  he  was  a  gambler.  To  my  mind, 
[439]  it  does  *not  appear  that  the  question  was  improper.  It 
will  be  borne  in  mind,  that  the  record  does  not  purport 
to  set  out  all  the  evidence  in  the  case,  but  only  the  evidence 
upon  certain  points;  now,  if  there  was  a  question  of  identity  of 
the  prisoner  involved  in  the  case  below,  it  was  perfectly  proper 
to  prove  the  business  which  he  followed,  and  any  other  similar 
circumstance,  to  point  him  out  as  the  particular  man  charged 
with  the  crime.  Other  circumstances  might  be  suggested  in 
which  such  evidence  would  be  proper,  and  in  which  the  Court 
would  have  committed  an  error,  i|  it  did  not  permit  the  question 
to  be  asked — and  so  far  as  the  bill  of  exceptions  shows,  any  one 
of  these  hypotheses  may  have  existed  in  the  case.  In  this  view, 
the  rule  so  often  repeated  in  this  Court  that  all  intendments  are 
in  favor  of  the  correctness  of  the  proceedings  below,  applies 
with  force.  If,  in  one  view  of  the  case,  the  evidence  was  ad- 
missible and  proper,  the  Court  will  intend  that  it  was  properly 
admitted,  unless  the  bill  of  exceptions  excludes  this  conclusion. 
In  the  case  of  Rogers  v.  Hall  (3  Scam.  6),  the  Supreme  Court  of 
Illinois  say  that  a  bill  of  exceptions  is  to  be  esteemed  as  a  plead- 
ing of  the  party  offering  it.  and  if  liable  to  the  charge  of  am- 
biguity, uncertainty,  or  omission,  it  ought,  like  any  other  plead- 
ing, to  be  continued  against  the  party  who  prepared  it. 

The  third  supposed  error  assigned,  is  found  in  the  instruction 
of  the  Court,  to  the  effect  that  mere  words  of  reproach,  with- 
out further  cause  or  provocation,  will  not  reduce  the  crime  from 
murder  to  manslaughter,  where  the  killing  was  done  with  a 
deadly  weapon,  such  as  a  pistol,  as  in  this  case.    I  apprehend, 
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that  if  there  be  one  question  -which  is  settled  in  criminal  juris- 
prudence, it  is  this.  I  do  not  suppose  that  an  authority  of  note 
can  be  produced  against  the  ruling  of  the  Court.  ("Wharton's 
Crim.  Law,  p,  368.) 

BuBNETT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court—FiELD,  J.,  concurring. 

The  first  ground  of  error  alleged  by  the  learned  counsel  of 
the  prisoner,  is,  that  the  grand  jury  finding  the  indictment  was 
not  legally  constituted,  there  being  only  fourteen  present  at, 
and  participating  in,  the  investigation  of  the  particular  case. 
But  this  objection  was  not  well  taken,  as  has  already  been  de- 
cided by  this  Court,  in  the  case  of  People  v.  Roberts,  6  Cal.  214. 
The  statute  requires  the  concurrence  of  twelve  grand  jurors  to 
find  an  indictment;  and  when  that  concurrence  is  had,  it  is  not 
perceived  how  the  prisoner  can  be  injured  by  the  absence  of  the 
others.  In  this  case  the  grand  jury  consisted  of  the  proper 
number,  but  nine  of  them  were  excluded  from  participating  in 
the  proceedings  in  reference  to  this  particular  case. 

The  next  ground  taken  by  the  counsel  of  the  prisoner,  is  that 
the  District  Court  erred  in  permitting  the  district-attorney 
to  *ask  a  witness  for  the  prosecution,  this  question,  [440 J 
namely:  "What  was  Mr.  Butler's  business  at  Downie- 
ville?"  This  (juestion  was  objected  to  on  the  ground  of  irrel- 
evancy, the  objection  was  overruled  and  the  prisoner  excepted. 
The  witness  then  answered,  '*  I  do  not  know  that  Butler  was 
employed  particularly  in  any  business;  all  that  I  ever  saw  him 
at,  was  gambling." 

The  record  in  this  case  does  not  contain  all  the  evidence  given 
at  the  trial.  We  must,  therefore,  presume  that  the  state  of  the 
testimony  was  such  as  to  authorize  the  question,  if  admissible 
at  all  under  any  state  of  case.  Several  witnesses  had  been  ex- 
amined by  the  prosecution,  and  what  was  the  testimony  given 
by  them,  the  bill  of  exceptions  does  not  state.  If,  therefore, 
we  can  conceive  of  a  state  of  case  when  such  a  question  would 
be  proper,  we  are  compelled  to  presume  that  it  existed  in  this 
case. 

At  the  time  the  question  was  put,  the  Court  could  not  know 
what  would  be  the  answer  of  the  witness.  The  question  might 
have  been  material  for  the  purpose  of  identifying  the  prisoner; 
or  of  testing  the  memory  of  the  witness,  as  to  whether  he  knew 
the  prisoner.  There  are  many  states  of  cases  in  which  the 
question  might  have  been  relevant  and  proper. 

But  we  cannot  perceive  that  any  injury  could  result  from  the 
question,  if  proper  instructions  were  given  by  the  Court,  which 
we  must  presume  was  done.  At  the  t^'^ae  the  alleged  murder 
was  committed,  there  was  no  statute  in  force  making  gambling 
a  criminal  offense;  but  there  was  a  statute  authorizing  gaming 
as  a  lawful  business.     (Com.  L.  826.) 

There  was,  then,  nothing  criminal  in  the  eye  of  the  law,  as  it 
then  existed,  in  the  practice  of  gaming. 
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If  then,  it  was  necessary  to  put  such  a  question  to  the  wit- 
ness under  a  state  of  the  case  we  must  presume  to  have  existed, 
the  danger  of  injury  to  the  prisoner  was  too  remote  to  justify 
us  in  reversing  the  judgment  of  the  Court  below  upon  this 
ground.  Every  prisoner  is  entitled  to  a  fair  trial  before  an  un- 
prejudiced jury;  and  Courts  should  be  very  careful  to  exclude 
all  irrelevant  questions  that  might  prejudice  the  prisoner.  But 
it  is  impossible  for  the  law  to  exclude  every  question  that  might 
prejudice  some  minds,  without  entirely  defeating  the  ends  of 
justice.  In  putting*  questions  of  doubtful  character  tlie  district- 
attorney  should  be  required  by  the  Court  to  state,  in  advance, 
the  purpose  f of.  which  the  evidence  is  offered.  The  State  never 
asks  anything  but  justice.  On  the  part  of  the  State  the  prose- 
cution is  but  a  fair  and  just  inquiry  into  the  guilt  or  innocence 
of  the  accused.  She  can  have  no  interest  in  convicting  the  in- 
nocent or  in  releasing  the  guilty.  She  stands  perfectly  impartial 
as  between  the  community  and  the  individual.  Prosecuting 
attorneys  should  therefore,  do  their  duty  faithfully,  but  no 
more.  They  should  never  act  as  employed  counsel.  No  advan- 
tage should  be  taken  of  temporary  public  excitement 
[441]  against  the  prisoner,  or  of  any  preju-*dice  against  him 
arising  from  any  cause  whatever.  And  if  such  attempts 
are  made,  the  Court  before  whom  the  prisoner  is  tried,  should 
put  a  stop  to  them. 

But  in  this  case  there  is  nothing  before  us  to  show  that  the 
question  was  improper  when  put.  Our  duty  is  **  to  disregard 
technicalities,  and  to  determine  from  the  whole  case  whether 
the  prisoner  has  had  a  fair  trial,  and  the  judgment  is  correct.'* 
{People  V.  Moore,  ante  90.) 

The  last  error  assigned  by  the  counsel  of  the  prisoner  is  that 
the  Court  erred  in  giving  the  following  instructions: 

"Again,  mere  words  of  reproach,  without  further  cause  or 
provocation,  will  not  mitigate  an  intentional  homicide  commit- 
ted with  a  deadly  weapon,  so  as  to  reduce  it  to  manslaughter. 

"  It  therefore  follows  that  if  the  prisoner  at  the  bar  intention- 
ally killed  Moffat  by  shooting  him  with  a  pistol,  intending  to 
take  his  life,  and  that  there  was  no  injury  committed  or  at- 
tempted to  be  committed  by  Moffat,  and  no  provocation  except 
by  the  use  of  words,  then  the  jury  should  find  the  prisoner 
guilty  of  murder." 

The  language  used  by  Moffat  was  this,  as  stated  in  the  bill 
of  exceptions:  *' I  want  nothing  to  do  with  you;"  "I  do  not 
think  it  any  honor  for  a  man  to  have  anything  to  do  with  you;*' 
or,  "I  want  nothing  to  say  to  you,  or  any  of  your  kind,"  or  **  I 
want  nothing  to  do  with  you,  I  know  you  of  old." 

This  language,  the  counsel  of  prisoner  insisted,  at  the  trial, 
was  **  sufficient  to  excite  an  irresistible  passion  in  a  reasonable 
person,  and  that  if  the  jury  should  be  of  that  opinion,  they 
could  not  find  the  defendant  guilty  of  a  higher  crime  than  man- 
slaughter." 

It  is  but  justice  to  the  learned  counsel  for  the  prisoner  to  say, 
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that  they  do  not  urge  the  point  upon  this  Court.  But  it  is 
deemed  proper,  as  the  point  is  made,  though  not  urged,  to  say 
a  few  words  respecting  it. 

All  the  authorities  upon  criminal  law  are  against  the  position. 
The  rule  upon  this  subject  is  well  stated  in  Wharton's  Criminal 
Law,  p.  868,  where  it  is  said: 

**  Words  of  reproach,  how  grievous  soever,  are  not  provoca- 
tion sufficient  to  free  the  party  killing  from  the  guilt  ofmurder; 
nor  are  indecent,  provoking  actions,  or  gestures  expressive  of 
contempt  or  reproach,  without  an  assault  upon  the  person." 

Every  State,  and  every  community,  has  a  right  to  adopt  the 
means  necessary  to  its  own  protection,  and  what  those  means 
are,  the  society  must  judge.  The  law  of  self-protection  is  as 
applicable  to  communities  as  to  individuals.  Communities  are 
but  corporations,  or  artificial  beings,  capable  of  united  action 
through  proper  organs.  Every  member  of  society  forms  a  part 
of  this  artificial  being,  and  the  State,  therefore,  has  the  greatest 
interest  in  preserving  the  lives  of  its  people.  The  se- 
curity, power,  *and  greatness,  of  a  State,  depend  upon  [442] 
the  number  and  character  of  its  population.  The  State, 
and  each  member  of  the  body  politic,  have  a  reciprocal  interest 
in  the  welfare  of  each  other,  and  owe  certain  mutual  duties  and 
obligations  to  each. 

From  these  positions,  it  results  legitimately,  that  no  civilized 
State  can  adopt  a  steady  system  of  law  that  will  permit  the  de- 
struction of  its  people  for  light  and  trivial  causes.  As  the  State 
has  an  interest  in  every  one,  and  every  ope  owes  a  duty  to  the 
State,  no  man  has  the  right  to  destroy  himself,  or  to  render 
himself  incapable  of  performing  his  duty  to  his  country.  When 
he  does  so,  he  commits  a  great  moral  and  political  wrong,  which 
no  system  of  enlightened  jurisprudence  can  sanction  or  ap- 
prove. If  a  man. was  permitted  to  mutilate  his  person,  or  crip- 
ple himself,  so  that  he  could  not  perform  the  duties  of  a  good 
citizen  in  time  of  peace,  or  defend  his  countiy  in  time  of  war, 
then  the  State  would  be  compelled  to  protect  him,  while  he 
could  render  no  service  in  return.  And  it  was  long  ago  held 
in  the  case  of  a  man  who  cut  off  his  arm  to  avoid  entering 
the  army,  that  he  was  guilty  of  an  offense.  And  what  a  man 
has  no  right  to  do  himself,  others  have  no  right  to  do  for  him, 
except  in  cases  of  necessary  self-defense. 

As  the  State  must  look  to  the  protection  and  preservation  of 
its  citizens^  it  cannot  accommodate  its  permanent  system  of  laws 
to  the  peculiar  pride,  or  Tiews,  of  individuals.  And  if  we  take 
a  just  and  rational  view  of  the  subject,  there  can  be  nothing  in 
mere  words,  or  gestures,  that  should  "excite  an  irresistible  pas- 
sion in  a  reasonable  person." 

If  untrue,  they  cannot  alter  the  fact.  The  truth  still  remains 
unchanged.  But  if  true,  the  party  has  no  right  to  complain.  It 
is  enough  for  a  just  man  to  do  right  himself.  That  is  his  busi- 
ness. That  is  a  matter  within  his  own  control.  If  others  do 
him  injustice  in  words,  that  is  their  fault,  not  his.    There  are, 
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and  must  be,  prood  and  intelligent  men  enough  in  every  com- 
munity to  do  bim  justice,  sooner  or  later.  All  that  is  required 
is  time  and  patience.  A  reasonable  man  ought  to  have  patience 
and  forbearance.  But  suppose  the  law  should  justify  the  de- 
struction of  human  life  for  mere  words,  what  must  be  the  practi- 
cal result  of  such  a  theory?  Where  would  it  end?  How  would 
justice  be  practically  administered  ? 

Under  such  a  theory,  it  would  become  necessary  to  established, 
by  judicial  decision,  what  were,  and  what  were  not,  words  of 
insult  and  reproach.  •  If  this  were  not  done,  no  man  could  tell, 
in  advance,  what  he  might  say  himself,  or  for  what  he  might  kill 
another  man  for  saying;  and  the  Court  would  not  only  have  to 
do  this,  but  they  would  have  to  permit  the  truth  or  falsity  of  the 
words  to  be  shown.  It  would  not  do  to  allow  a  man  to  be  killed 
simply  because  he  told  the  prisoner  the  truth.  In  criminal 
prosecutions  for  libel,  our  Constitution  allows  the  truth 
[443]  to  *be  given  in  evidence  for  the  defendant.  And  in  all 
actions  for  libel,  or  slander,  the  defendant  may  justify  by 
proving  the  truth  of  the  words  written  or  spoken.  To  tell  the 
truth  would  hardly  be  considered  a  crime  in  our  country.  And 
if  we  look  simply  to  the  effect  that  words  are  apt  to  have  upon 
men,  we  should  find  that  when  true,  they  generally  produce  the 
most  "irresistible  passion.'*  The  actual  effect  is  generally  in 
proportion  to  the  true  elements  of  truth  in  fact,  and  the  char- 
acter of  the  charge  made.  And  the  character  of  the  charge  made 
will  depend  upon  the  jDeculiar  views  of  the  person  accused. 

Whatever  may  be  the  views  of  particular  individuals  upon  this 
question,  it  is  apprehended  that  no  such  a  theory  ever  could  be 
tolerated  in  any  system  of  law.  There  is  no  anticipating  the 
practical  effects  it  would  have  upon  the  welfare  of  society. 

After  considering  the  whole  case  of  the  prisoner,  we  think 
there  is  no  sufGicient  cause  for  reversing  the  judgment  of  the 
Court  below,  which  is,  therefore,  affirmed. 


WHITE  ET  AL.  V.  TODD'S  VALLET^^ATER  COMPANY. 

iWateb  Riofira»  FrasT  Appbopbiatob.— Where  the  defendants  had  con- 
structed a  ditch  for  mininp;  purposes,  and  the  plaintiffs  had  subsequently 
constructed  another,  taking  its  \cater  from  the  same  stream,  and  brought 
suit  for  damages  sustained  by  reason  of  an  enlargement  of  defendant's 
ditch,  made  after  the  commencement  of  plaintififs'  ditch,  causing  a  diver- 
sion of  a  greater  quantity  of  water;  and  praying  for  an  injunction :  Heid, 
that  defendants  are  not  limited  to  the  quantity  of  water  turned  into  their 
ditch  in  the  first  instance,  unless  by  the  general  plan,  size,  and  grade,  of 
the  ditch,  it  was  not  capable  of  carrying  more  water  than  was  then 
diverted. 

sIdem. — Time  fob  OomrrRUcnoN  op  Ditch.— If,  by  reason  of  obstructions 
in  the  ditch,  or  irregularity  in  the  grade  at  that  time,  it  was  not  capable 
oi  diverting  as  much  water  as  its  general  size  would  indicate,  the  defend- 

1.    Cited  BuUe  Canal  di  D.  Co.  v.  Vaughn,  11  Cal.  163. 
S.    Ciied  N,  C.  (ft  S.  C,  Co,  v.  Kidd,  87  Cal.  314. 
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ants  would  haye  a  reasonable  time  to  adjust  the  grade  and  remove  such 

obstructions,  and  then  fill  the  ditch  to  its  capacity. 
^  Idem. — Bat  if  they  continued  to  divert  only  the  original  quantity  of  water 

long  enough  to  indicate  thHt  they  only  intended  to  divert  that  atnount, 

or  failed  for  an  unreasonable  length  of  time  to  remove  the  obstructions 

or  adjust  the  grade,  they  would  be  limited  to  the  amount  thus  diverted, 

and  plaintififs  would  be  entitled  to  the  residue. 
Appeal — Conplictino  Tjestimony. — When  the  testimony  is  conflicting,  this 

Court  will  not  disturb  a  verdict. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

The  defendants,  'a  corporation  for  mining  purposes,  con- 
structed a  ditch  in  1851,  taking  water  from  the  Volcano  Canon, 
In  1852,  the  plaintiffs,  or  those  under  whom  thej  claim,  con- 
structed their  ditch,  tapping  the  same  stream  at  a  point  a  short 
distance  below.  In  their  complaint,  the  plaintiffs  allege  that  the 
ditch  of  defendants  had  been  so  enlarged  since  the  d^>te  of  the 
commencement  of  plaintiffs'  ditch,  as  to  increase  the  volume  of 
water  running  therein,  to  the  injury  of  the  plaintiffs.  This  alle- 
gation is  denied  in  the  answer.  Upon  the  trial  in  the 
Court  *below,  the  jury  rendered  a  general  verdict  for  de-  [444] 
fendants.  The  plaintiffs  moved  for  a  new  trial,  which 
being  overruled,  they  appealed  to  this  Court. 

The  grounds  of  error  assigned  appear  in  the*  opinion  of  the 
Court. 

TuUle  (B  MyerSy  for  Appellants, 
Hale  db  EUlyer,  for  Respondents. 

Burnett,  J.,  delivered  the  opinion  of  the  Court — Tebry,  C,  J., 
and  Field,  J. ,  concurring. 
There  are  two  errors  assigned  by  the  plaintiffs: 

1.  That  the  verdict  was  against  the  evidence. 

2.  That  the  Court  erred  in  giving  and  refusing  instructions. 
In  reference  to  the  fact  as  to  whether  the  ditch  of  defendants 

had  been  enlarged  so  as  to  increase  the  flow  of  the  water,  the 
testimony  was  conflicting.  The  evidence  fills  some  fifty-two 
pages  of  the  transcript,  and  there  was  ample  room  allowed  for 
the  exercise  of  the  discretion  of  the  jury.  It  would  be  exceed- 
ingly difficult  for  any  one  to  come  to  a  satisfactory  conclusion  as 
to  the  real  state  of  the  case.  And  this  uncertainty  arises  from 
the  nature  of  the  subject-matter,  and  the  want  of  exact  estimates 
at  the  time.  "We  therefore  cannot  disturb  the  verdi«t  upon  the 
first  ground  assigned. 

On  the  trial,  the  Court  gave  this  instruction:  "In  determin- 
ing the  quantity  of  water  in  the  canon,  appropriated  by  defend- 
ants at  the  time  of  the  construction  of  their  ditch,  which  is  con- 
ceded to  have  been  constructed  prior  to  that  of  plaintiffs*,  you 
will  ascertain  their  intentions  from  their  acts,  the  manner  in 


1.    ated  N  C^S.  C.  Co.  V.  Kxdd,  37  Gal.  314. 
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which  their  ditch  was  constructed,  the  plan  of  the  work,  the 
general  size,  etc. 

"They  would  not  be  limited  to  the  quantity  they  have  turned 
into  their  ditch  in  the  first  instance,  unless  by  the  general  plan, 
size,  and  grade,  of  the  ditch,  it  was  not  capable  of  carrying  more 
water  than  was  then  diverted. 

''  If,  by  reason  of  boulders  or  stones  in  the  sides  and  bottom 
of  the  ditch,  or  irregularity  in  the  grade  at  that  time,  it  was  not 
capable  of  conveying  as  much  water  as  its  general  size  would  in- 
dicate, the  defendants  would  have  a  reasonable  time  to  adjust 
the  grade  and  remove  such  obstructions,  aad  then  fill  the  ditch 
to  its  capacity.  But  if  they  continued  to  divert  the  quantity 
only  that  they  originally  turned  into  their  ditch  a  sufficient 
length  of  time  to  indicate  that  they  only  intended  to  divert  that 
amount,  or  failed  for  an  unreasonable  length  of  time  to  remove 
«uch  obstructions  or  adjust  the  grade  of  their  ditch,  they  would 
be  limited  to  the  amount  thus  directed,  and  the  plaintiffs  would 

be  entitled  to  the  residue." 
[445]       *The  plaintiffs  excepted  to  the  giving  of  this  instruc- 
tion, and  offered  the  following,  which  fiie  Court  refused 
to  give,  and  the  plaintiffs  excepted  : 

"  What  amount  of  water  of  Volcano  Gafion  was  in  the  posses- 
sion, or  actually  appropriated  by  defendants  or  those  under 
whom  they  claim,  at  the  time  of  the  completion  of  plaintiffs' 
ditch,  and  the  actual  appropriation  of  the  waters  of  said  canon 
by  plaintiffs,  or  those  under  whom  they  claim." 

We  think  the  instruction  given  by  the  Court  was  correct,  and 
entirely  applicable  to  the  state  of  facts  proved  before  the  jury. 
And  it  follows  that  if  the  Court  was  correct  in  giving  the  instruc- 
tions, the  refusal  to  give  the  one  offered  by  plaintiffis  was  no 
error. 

Judgment-afirmed. 


SWIFT  V,  MTJTGRIDGE'  et  al. 

FniDiNQs,  WHEN  NOT  Nbcbssabt.— There  is  no  necessity  of  a  finding  as  to  a 
fact  admitted  Dy  the  pleadingH.  A  finding  in  only  required  when  the 
allegation  of  a  material  fact  in  the  complaint  is  controverted  by  the  an- 
swer,. BO  as  to  raise  an  issue. 

1  Findings  must  Support  Judgment.  —  The  findings  of  a  Court,  like  a 
special  verdict  of  a  jury,  must,  token  in  conneciion  with  the  pleadings, 
support  the  judgment. 

Appeal  fix)m  the  District  Co^rt  of  the  Fourth  Judicial  Dis- 
trict. 

.  The  opinion  of  the  Court  contains  a  full  statement  of  the  case. 

Harmon  <&  Labatty  for  Appellant. 

Pixley  <jh  Smith,  for  Respondent. 


1.    cited  Luea*  v.  San  FranciMco,  18  GaL  696. 
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Field,  J.,  delivered  the  opinion  of  the  Court — Tebby,  C.  J^ 
and  BuBNErrr,  J.,  concurring. 

This  was  an  action  upon  an  undertaking  executed  by  the  de- 
fendants to  release  property  attached  in  a  suit  in  a  Justice's 
Court,  in  which  the  plaintiiff  had  judgment.  The  action  was 
tried  by  the  Court,  and  among  its  findi<]gB  of  fact  there  is  none 
as  to  the  release  of  the  property  attached  and  its  delivery  to  the 
defendant  in  the  attachment  suit ;  and  this  omission  is  now  urged 
by  the  appellant  as  fatal  to  the  judgment.  The  position  is  not 
tenable.  The  release  of  the  property  by  the  constable,  and  its 
surrender  to  the  defendant  in  that  suit,  are  distinctly  alleged  in 
the  complaint,  and  admitted  in  the  answer.  There  can  be  no 
necessity  of  a  finding  as  to  a  fact  admitted  by  the  pleadings. 
The  finding  is  required  only  when  an  allegation  of  a  material 
fact  in  the  complaint  is  controverted  by  the  answer,  so  as 
to  ^raise  an  issue.  The  findings  of  fact  by  the  Court  are  [446] 
like  a  special  verdict  of  a  jury.  They  must  be  taken  in 
connection  with  the  pleadings  to  support  the  judgment. 

Judgment  affirmed. 


GINICA  V.  ATWOOD. 

1  Beplkvin  Bond,  Liabujtt  of  Subbtibs  on. — ^Where  the  plaintiff  in  re- 
pleviti  gives  the  statutory  undertaking,  and  takes  poHsession  of  the 
property  in  suit,  and  is  afterwards  nonsuited,  and  judgment  entered 
agaiubt  him  for  the  return  of  the  property  and  for  costs :  Ueld^  that  his  sure- 
ties are  liable  for  damages  sustained  by  defendant,  by  reason  of  a  failure 
to  return  the  goods,  but  not  for  damages  for  the  original  taking  and 
detention,  the  value  of  the  goods  not  having  been  found  by  the  jury. 

Idkm. — SrA.TUTB  CoMSTBUED. — Sectiou  one  hundred  and  seventy-seven  of  the 
Practice  Act  applies  only  >vhere  the  issues  of  the  case  have  been  sub- 
mitted and  passed  on  by  the  jury,  and  not  to  a  case  of  iudgment  of 
nonsuit.  The  decision  in  Nicherson  v.  Chattnion,  also,  only  applies  to 
cases  submitted  to  a  jury. 

Idem.— Nonsuit,  Effect  of.— The  facts  which  upon  a  trial  by  jury  would 
have  been  found  in  the  original  replevin  suit,  are,  by  a  nonsuit  therein, 
left  to  the  jury  called  in  the  suit  on  the  undertaking,  so  far  as  the  con- 
ditions of  the  undertaking  will  authorize  an  inquiry  into  them. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  Calaveras. 

This  is  an  action  upon  an  undertaking  given  by  the  defend- 
ants, under  pcction  one  hundred  and  two  of  the  Pmctice  Act,  to 
authorize  the  Sheriff  to  take  possebsion  of  certain  personal  prop- 
erty claimed  in  a  replevin  suit  brought  by  the  defendatit  Atwood, 
against  the  plaintiff  In  the  replevin  suit  the  plaintiff  was  non- 
suited, and  judgment  for  the  return  of  the  property  and  costs 
was  entered.  The  value  of  the  property  taken  was  not  assessed 
by  the  jury.  Upon  the  writ  issued  on  the  judgment,  only  a 
portion  of  the  property  was  returned,  and  to  recover  damages  for 
a  failure  to  return  the  balance,  and  also  damages  for  the  original 

1.    cited  MUU  V.  aUaton,  21  Cal.  279.    Commented  on,  CUuy  v.  Bolland,  24  Cal.  160. 
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taking  and  detention  of  the  property,  this  suit  is  instituted.  To 
the  complaint  a  demurrer  -was  interposed,  the  point  of  which 
is  t^at  the  value  of  the  property  was  not  ascertained  by  the 
jury. 

The  Court  below  sustained  the  demurrer,  and  gave  judgment 
for  defendant.     Plaintiff  appealed. 

Bobinson  &  Beatty,  for  Appellants. 

In  the  case  of  Nickerson  v.  Chaiierton  dc  Waters,  the  Court 
seem  to  raise  a  question  as  to  whether  there  can  be  a  recovery 
on  the  plaintiff's  undertaking  in  a  case  of  this  kind,  where  the 
defendant  fails  to  have  the  value  of  the  property  of  which  he  has 
been  deprived  by  the  plaintiff,  assessed  by  the  jury  which  tries 
the  case.  * 

In  this  case,  a  nonsuit  was  sustained,  and,  consequently, 
[447]  the  *case  was  withdrawn  entirely  from  the  juiy;  being 
withdrawn  entirely  from  the  jury,  they  could  not  find  the 
value.  The  defendant  in  ihe  original  action  could  not,  of 
course,  (without  a  violation  of  every  principle  of  justice  and 
common  sense),  lose  his  remedy  on  the  undertaking  of  plaintiff, 
because  the  plaintiff  failed  to  make  out  a  prima  fade  case,  and 
was  nonsuited. 

One  of  the  undertakings  of  sureties  is  that  they  will  be  re- 
sponsible for  return  of  the  property,  if  return  be  adjudged. 

In  this  case,  a  return  of  all  the  j)roperty  is  adjudged;  if  only 
part  is  returned,  the  sureties  become  bound  for  the  value  of  that 
which  is  not  returned,  if  the  same  be  less  than  the  penalty  of 
the  undertaking. 

But  the  fact  that  plaintiff  claims  a  greater  amount  in  dam- 
ages, makes  no  difference.  The  Court  will,  at  the  x)roper  time, 
instruct  the  jury  as  to  the  measure  of  damages.  But  even  if  the 
complaint  were  defective  in  that  point,  the  case  must  be  sent 
back,  and  the  plaintiff  would  have  leave  to  amend  his  com- 
plaint. 

William  Higley,  for  Respondents. 

The  complaint  in  this  action  claims  to  recover  the  sum  of  six 
hundred  dollars  damages  for  value  of  property  unretumed,  and 
other  six  hundred  dollars  damages,  suffered  by  the  detention  of 
the  property. 

To  this  complaint  the  respondents  demurred.  The  Court 
below  sustained  the  demurrer,  and  gave  judgment  for  defend- 
ants. 

The  respondents  claim  the  judgment  rendered  by  the  Court 
below  in  this  action  to  be  correct,  and  that  it  should  be  affirmed 
for  the  following  reasons: 

.  1.  No  sum  was  recovered  against  Atwood,  as  plaintiff,  in  the 
first  action,  for  the  recovery  of  which  this  action  was  brought. 
(Pr.  Act,  Sec.  102.) 

2.  This  action  cannot  be  maintained  against  the  sureties  in 
the  bond  or  undertaking  for  a  sum  uncertain,  or  not  ascertained 
in  the  previous  action.  •  (Prac.  Act,  Sec.  102.) 
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3.  To  bind  sureties,  and  render  them  liable  in  this  action,  the 
judgment  in  the  previous  action  should  be  in  the  alternative  for 
the  return  of  the  property.  Also,  the  amount  of  damages  for 
the  taking  and  detention  of  the  same.  (Pr.  Act,  Sees.  177,  200 
and  subdivision  fourth  of  Pr.  Act,  Sec.  210.) 

4.  The  Court  is  referred  to  one  of  its  decisions.  The  case  of 
Nickerson  v.  ChaUerton  (7  Cal.  568). 

The  language  of  the  Court  in  that  case  embraces  a  logical  de- 
duction from  the  sections  of  the  Practice  Act  above  referred  to,  and 
conclusive  as  to  the  kind  of  judgment  that  should  be  obtained 
in  the  first  instance,  in  order  that  the  sureties  in  the  bond  or  un- 
dertaking may  be  prosecuted,  together  with  the  principal,  suc- 
cessfully upon  the  same  in  another  action,  and  that  if 
such  a  judg-*ment  be  not  obtained  in  the  first  instance,  [448 1 
the  remedy  upon  the  bond  or  undertaking  is  lost. 

Field,  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court — ^Tekbt,  C.  J.,  and  Burnett,  J.,  concurring. 

The  undertaking  was,  among  other  things,  for  the  return  of 
the  property  taken  in  the  original  replevin-suit,  if  a  return 
should  be  adjudged  by  the  Court.  Such  return  was  adjudged, 
and  yet  such  return  was  not  fully,  but  only  partially  made.  To 
the  extent,  then,  in  w^hich  the  conditions  of  the  undertaking 
have  not  been  complied  with,  the  defendants  are  liable.  It  is 
for  damages  arising  from  a  failure  to  return  the  property  that 
the  action  vnll  lie,  not  for  damages  for  the  original  taking  and 
detention;  these  latter  should  have  been  found  in  the  replevin- 
suit;  not  having  been  so,  they  cannot  be  recovered  of  the  sure- 
ties. The  undertaking  was  for  the  payment  of  such  sum  as 
should  for  any  cause  be  recovered  against  the  plaintiff  in  that 
suit;  no  sum  beyond  the  costs  was  recovered,  and  it  follows 
that  the  liability  of  the  sureties  is  limited  to  that  extent,  and 
such  damages  as  may  have  arisen  from  a  failure  to  return  the 
entire  property,  bection  one  hundred  and  seventy-seven  of  the 
Practice  Act  applies  only  where  the  issues  in  the  case  have  been 
submitted  to  and  passed  upon  by  the  jury.  It  does  not  apply 
to  a  case  of  a  judgment  of  nonsuit.  The  decision  of  this  Court 
in  Nickerson  v.  Cliaitertcn  (7  Cal.  568),  also  only  applies  to  cases 
which  have  been  submitted  to  a  juirjr.  The  present  case  is  like 
a  judgment  upon  a  discontinuance,  in  which  no  juiy  is  called. 
The  facts  which  upon  a  trial  by  a  jury  would  have  been  found 
in  the  original  replevin-suit,  are  by  such  judgment  left  to  the 
determination  of  the  jury  called  in  the  suit  on  the  undertaking, 
so  far  as  the  conditions  of  the  undertaking  will  authorize  an  in- 
quiry into  them.  It  follows  that*  the  demurrer  should  have 
been  overruled. 

Judgment  reversed,  and  cause  remanded. 

m 


Digitized  by 


Googk 


449  Eake  v.  Cook  [Snp.  Ot. 


[449]  KANE  et  al  r.  COOK. 

Umx^MEMT,  ON  CoNBTBUCTiYE  Skbyicx  o7  Pbocbbs.— A  judgment  obtained  by 
publication  of  Bummons  against  a  defendant  then  out  of  the  Btate  in 
which  the,  judgment  iu  rendered,  though  it  may  be  enforced  against  his 
property  in  that  State,  has  no  binding  force  in  personam,  and  is  a  mere 
nullity  when  attempted*to  be  enforced  in  another  State. 

iIdek.— How  FAS  Inbffkctuai^. — As  a  recoyery  cannot  be  had  upon  such  a 
judgment  in  another  State,  it  is  equally  nnavailiug  when  offered  iu  sup- 
port of  a  plea  of  former  recovery  in  an  action  upon  the  original  de- 
mand. 

Idem. — Validitt,  on  what  Depends. — To  hold  otherwise  would  be  to  hold 
that  the  validity  of  the  judgment  depends  not  upon  the  jurisdiction  of 
the  Court,  but  upon  the  manner  in  which  it  is  pleaded. 

Consignee,  Liabzlxty  of. — ^The  liability  of  a  consignee  to  his  principal,  for 
the  proceeds  of  sales  made,  accrues,  in  the  absence  of  original  instruc- 
tions to  remit  proceeds  on  sale,  on  demand,  or  iustractions  to  remit,  and 
not  upon  receipt  of  proceeds  by  the  consignee. 

Idem. — When  it  Attach  ics. — And  where  instructions  to  remit  are  originally 
glTen,  but  the  consignee  forwards  no  account  of  sales,  the  right  of  ac- 
tion of  the  principal  only  accrues  upon  his  knowledge  of  the  sales,  and 
of  receipt  of  the  proceeds  by  the  consignee. 

Idem. — Nor  does  the  fact  that  the  principal  had,  at  an  earlier  period,  com- 
meuced  an  action  in  another  State,  where  he  resided,  against  the  con- 
signee to  recover  the  proceeds,  averring  in  his  complaint,  upon  informa- 
tion and  belief  that  a  sale  had  been  made,  fix  that  as  the  time  when  the 
liability  accrued. 

Idem. — Duty  of  Consignee. — It  was  the  duty  of  the  consignee  not  only  to 
inform  his  principal  of  the  sales,  but  to  remit  the  proceeds.  His  neglect 
not  only  deprived  his  principal  of  his  funds,  but  kept  him  in  ignorance 
of  his  rights. 

Limitation  of  Action  Against  Consignee. — ^To  hold  that  the  Statute  of  Lim- 
itations ran  against  the  principal  under  such  circumstances,  would  be 
to  permit  the  consignee  to  take  advantage  of  his  own  vrrong,  and  to  sus- 
tain a  defense,  of  which,  in  conscience,  he  ought  not  to  be  permitted  to 
avail  himself. 

Statute  of  Limitations,  Constbxtchon  of.— Statutes  of  Limitations  are  in- 
tended to  prevent  the  assertion  of  stale  claims,  which  it  may  be  diffi- 
cult, or  impossible,  to  defeat  by  furnishing  the  requisite  proof,  owing 
to  the  lapse  of  time;  and  also  proceeding  upon  the  presumption  of  pay- 
ment They  are  not  intended  to  protect  a  party  who,  by  a  fraudulent 
concealment,  has  delayed  the  assertion  of  a  right. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

In  January,  1853,  the  plaintiffs,  who  are  residents  of  New 
York,  consigned  certain  goods  to  the  defendant,  who  is  a  resi-  • 
dent  of  this  State,  with  instructions  that  the  same  should  not  be 
sold  at  less  than  invoice  prices.  The  goods  were  received  by 
the  defendant  at  San  Francisco,  June  20,  1853,  and  were  sold 
the  same  day,  but  no  account  of  sales  was  ever  rendered  to  the 
plaintiffs.  In  October  following,  the  plaintiffs  instituted  suit  in 
the  Supreme  Court  of  New  York  to  recover  the  proceeds  of  the 
consignment,  made  publication  of  the  summons  therein,  and 
obtained  judgment,  no  part  of  which  has  ever  been  paid.  In 
July,  1856,  a  demand  was  made  upon  the  defendant  at  San 
Francisco,  and  upon  his  refusal  to  pay  over  the  proceeds,  this 

1.  Approved  Melkop  v.  Doane,  31  Iowa,  i03.    Cited  Green  ▼.  VomButkirk,  7  Wall,  lift 
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suit  was  commenced.     To  the  complaint,  which  alleges  the  con- 
signment, receipt,  and  sale  of  the  goods,  and  a  refusal  of  the  de- 
fendant to  account  and  pay  over  the  proceeds,  the  de- 
fendant *pleads  the  former  recovery  in  New  York,  and    [450] 
the  Statute  of  Limitation. 

The  invoice  of  goods,  belonging  one  third  to  plaintiffs  and  one 
third  to  defendant,  were  shipped  to  the  defendant,  with  instruc- 
tions to  remit  proceeds  of  the  portion  belonging  to  plaintiffs. 

The  defendant  never  rendered  any  account  of  sales  to  the 
plaintiffs,  and  there  is  nothing  to  show  that  they  ever  had  any 
knowledge  of  the  sales  until  a  short  time  previous  to  the  com- 
mencement of  this  action.  The  plaintiffs*  complaint  in  the  ac- 
tion brought  in  l^ew  York,  alleges  a  sale  upon  information  and 
belief  ;  and  contains  no  positive  averment  of  the  fact. 

The  case  was  tried  by  the  Court  below,  without  the  interven- 
tion of  a  jury,  and  the  Court,  after  finding  the  facts  as  above, 
gave  judgment  in  favor  of  the  plaintiffs  for  the  amount  claimed. 

Motion  for  a  new  trial  was  made  and  overruled,  and  defend- 
ant appealed. 

E.  D.  Saioyer,  for  Appellant. 

1,  The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

This  action  is  upon  a  contract,  made  and  entered  into  in  New 
York,  January  20,  1853.  And  section  one  of  an  Act  supple- 
mentary to  an  Act  defining  the  time  of  commencing  civil  actions 
in  certain  cases,  passed  May  4,  1852,  is  pleaded  in  abatement 
to  the  action. 

The  statute  referred  to  is  as  follows: 

"  Section  one. — An  action  upon  any  judgmeni.,  contract,  obli- 
gation, or  liability,  for  the  payment  of  money  or  damages  ob- 
tained, executed,  or  made  out  of  this  State,  can  only  be  com- 
menced within  two  years  from  the  time  the  cause  of  action  has 
accrued  or  shall  accrue." 

That  the  defendant  3old  and  disposed  of  all  of  said  goods  in 
the  city  of  San  Francisco,  June — ,  a.  d.  1853. 

The  contract  was  made  in  New  York,  and  the  right  of  action 
accrued  to  the  plaintiffs  so  soon  as  there  was  a  breach  of  the 
contract  on  the  part  of  defendant,  or  a  sale  of  the  goods. 

By  the  English  authorities,  it  is  well  settled  that  in  assumpsit, 
the  Statute  of  Limitation  begins  to  run  not  from  the  time  when 
the  damage  results  from  the  breach  of  the  promise,  but  the 
time  when  the  breach  of  promise  takes  place.  {Short  v.  McCar- 
thij,  3  B.  &  A.  626;  Baiiley  v.  Faulkner,  Id.  288;  Br<mn  v.  How- 
ard, 2  B.  &  B.  73.)  In  this  case,  the  plaintiff  employed,  in 
1808,  defendant,  to  lay  out  money  for  him  in  the  purchase  of  an 
annuity,  and  discovered  in  February,  1814,  that  the  security 
was  void,  within  the  defendant's  own  knowledge,  at  the  time  of 
the  purchase.  In  1820,  plaintiff  sued  defendant  in  assumpsit, 
for  breach  of  an  implied  contract,  to  provide  good  security: 
Seld,  by  Park,  J.:  ''The  only  question  is,  when  the  cause  of 
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[451]  action  accrued,  for  *the  statute  there  attached.  I  think 
the  cause  of  action  accrued  the  moment  the  defendant 
failed  to  perform  that  which  he  agreed  to  do. 

''Whatever  the  form  of  action,  the  breach  of  duty  is  substan- 
tially the  cause  of  action,  and  the  statute  is  a  bar  to  the  original 
cause  of  action,  and  dll  the  consequential  damages  resulting 
from  it. 

*'In  assumpsit,  it  is  clear  that  if  the  breach  of  duty  was  be- 
yond the  six  yeara,  the  Statute  of  Limitation  is  a  bar,  though 
the  damage  was  within  the  time  prescribed."  (Howell  y.  Young ^ 
2  Car.  &  P.  550,  and  cases  there  cited.) 

To  apply  the  foregoing  principles  to  this  case,  the  right  of  ac- 
tion accrued  to  the  plaintiffs  at  the  happening  of  an  event,  to 
wit:  the  sale  of  the  goods,  which  was  in  June,  1853;  the  defend- 
ant did  not  remit  the  money;  then  was  the  breach  of  duty,  and 
then  the  right  of  action  accrued. 

2.  That  the  decision  is  against  law. 

The  defendant  further  plead  in  his  answer,  the  Statute  of 
Limitation,  as  well  as  a  former  adjudication  of  the  same  subject- 
matter  between  the  same  parties.  All  that  has  been  said  relative 
to  the  complaint  not  stating  facts  sufficient  to  constitute  a  cause 
of  action,  is  applicable  under  this  division  of  the  argument. 

The  record  shows  that  the  contract  was  made  in  New  York. 
That  the  defendant  was  to  sell  the  goods  belonging  to  Kane  & 
Co.,  in  San  Francisco,  for  their  benefit,  and  send  them  the 
money. 

Then  there  was  no  cause  for  a  demand,  because  the  amount 
due  plaintiffs  was  determined,  and  the  time  when  it  should  be 
remitted.  If  the  Court  should  think  a  demand  was  necessary 
for  the  Statute  of  Limitation  to  commence,  then  the  appellant 
says  a  demand  was  made  previous  to  October  7,  1853. 

The  action  was  not  commenced  here  for  more  than  two  years 
thereafter,  hence  the  right  of  action  here  was  barred  by  our 
Statute  of  Limitation.     (Com.  Laws,  819.) 

The  same  subject-matter  had  been  heretofore  adjudicated  be- 
tween the  same  parties,  in  the  Supreme  Court  of  the  State  of 
New  York,  and  the  plaintiffs  should  have  brought  their  action 
upon  the  judgment  there  obtained. 

That  judgment  is  still  in  full  force  and  effect  in  that  State;  and 
by  the  first  section  of  the  fourth  article  of  the  Constitution  of  the 
United  States,  and  the  act  of  Congress  of  May  26,  1790,  passed 
in  pursuance  thereof,  gives  that  judgment,  duly  authenticated, 
the  same  faith  and  credit  in  this  State  as  in  the  State  where  it 
was  obtained.  If  it  is  conclusive  between  the  parties  in  New 
York,  it  is  equally  conclusive  here.  (Story  Com.  Con.,  Vol.  3, 
Sec.  1313.) 

R,  P.  Clement,  for  Bespondents. 

The  defendant  offered  in  evidence,  as  a  bar  to  this  action,  and 

as  a  proof  of  a  former  adjudication  of  the  subject-matter 

[452]    "("suit,  an  exemplifiied  co^^y  of  the  record  of  a  judgment 
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of  this  obtained  in  the  New  York  Supreme  Court,  by  Charles  I. 
Kane  and  Henry  P.  Hubbell,  against  William  Cook,  January 
18,  1854,  by  publication  of  summons,  and  without  any  personal 
service,  or  any  appearance  of  the  defendant,  either  in  person  or 
by  attorney — the  defendant  being,  at  the  time,  a  non-resident  of 
the  State  of  New  York,  and  a  resident  of  the  State  of  California 
— ^all  of  which  facts  appeared  from  the  record. 

The  transcript  was  read  in  eiddence,  under  objections  from 
plaintiffs'  counsel,  that  such  record  was  not  evidence,  nor  any 
bar  to  this  action,  for  want  of  jurisdiction  in  the  Court  of  the 
person  of  the  defendant.  No  other  evidence  was  offered  on  the 
part  of  the  defendant. 

It  was  at  first  strongly  urged,  by  defendant's  counsel,  that  the 
New  York  judgment 'was  proof  of  a  former  adjudication  of  the 
subject-matter  of  this  suit,  and  a  consequent  bar  to  this  action; 
but  this  position  was  finally  abandoned,  and  he  then  contended 
that  the  New  York  record  was  proof  of  a  demand  more  than  two 
years  before  the  commencement  of  this  suit. 

The  defendant  now  appeals  to  this  Court,  and  asks  that  the 
judgment  of  the  Superior  Court  be  reversed,  and  a  judgment  be 
entered  for  the  defendant,  on  the  following  grounds  : 

1.  Because  the  complaint  does  not  state  facta  sufficient  to  con- 
stitute a  cause  of  action. 

2.  That  the  decision  is  against  law. 

The  first  objection  of  counsel,  seems  to  be  based  entirely  on 
the  supposition  that  the  complaint  shows  a  case  within  the  Stat- 
ute of  Limitations  of  this  State. 

It  is  a  sufficient  answer  to  this,  that  the  Statute  of  Limitations 
must  be  pleaded,  even  when  the  cause  of  action  appears  on  the 
face  of  the  complaint  to  be  out  of  time.  ^Angel  on  Limitations, 
p.  468,  and  cases  cited.)  But  the  complamt,  in  this  case,  shows 
no  such  case  as  counsel  has  supposed. 

The  action  is  for  money  received  by  the  defendant,  for  the  use 
of  the  plaintiffs,  as  their  factor  and  agent,  and  it.  was  necessary 
for  us  to  allege  and  prove  a  demand  in  order  to  entitle  us  to 
recover. 

A  factor  is  not  liable  until  a  demand,  and  we  had  no  cause  of 
action  against  the  defendant  until  a  demand,'  and  a  refusal  to 
pay.  The  complaint  in  this  case  alleges  a  demand,  but  it  does 
not  allege  the  time,  and  it  was  not  necessary  that  it  should — ^it 
must  be  presumed  to  be  in  time.  The  defendant's  liability  com- 
menced at  the  time  of  the  demand  and  refusal  to  pay,  and  not 
at  the  time  of  the  sale,  as  counsel  claims. 

A  factor  or  agent  is  not  liable,  until  a  demand  or  instructions 
to  remit.  (See  Ferris  v.  Farris,  10  John.  275;  Baird  v.  Walker, 
12  Barb.  301.)  In  this  last  case,  ''  the  goods  were  left  for  sale, 
in  September,  1838,  and  the  attachment  was  not  sued  out 
♦until  December,  1847,  more  than  nine  years  after,  and  [453] 
no  demand  was  made  until  July,  1847;  and,  until  that 
date,  there  was  no  cause  of  action,  and  the  Statute  of  Limitation 
did  not  apply. 
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In  the  case  of  Cooley  y.  Betts^  24  Wend.  204,  the  same  thing 
is  held,  and  Chief  Justice  Bronson  says  that,  in  that  case,  the 
defendant  cannot  recover  without  showing  a  demand,  or  instruc- 
tion to  remit. 

The  case  of  LUUey.  Blunt  9  Pick.,  487,  and  the  case  of  Cod- 
man  Y.  Rogers y  10  Pick.  XI,  are  authorities  to  the  point,  that 
when  a  demand  is  necessary,  the  statute  does  not  begin  to  run 
imtil  a  demand  is  made.  In  the  case  of  Clark  y.  Moody  ei  al. , 
17  Mass.  145,  the  s&me  thing  is  held.  It  is  held  further  in  this 
case,  ''  that  an  agent  ought  not  be  held  to  remit  at  his  own  risk, 
and  he  cannot  remit  at  the  risk  of  his  principal,  unless  in  com-* 
pliance  with  instructions." 

The  case  of  Clark  y.  Moody  is  quoted  at  length  by  Mr.  Angell, 
in  his  work  on  limitations,  and  adopted  by  him  as  a  true  expo- 
sition of  the  law  in  such  cases.  The  case  fully  recognizes  the 
necessity  .of  a  demand  in  just  such  cases  as  the  one  at  bar. 

There  is  no  evidence  in  this  case  of  any  demand  prior  to  the 
18th  day  of  July,  1856,  and  there  was  no  demand,  nor  any  in- 
struction to  remit,  before  that  time. 

The  testimony  of  the  only  witness  in  this  case  shows  an  agree- 
ment, on  the  part  of  the  defendant,  to  sell  the  goods  of  the 
plaintiffs  in  San  Francisco,  for  their  benefit,  and  send  them  the 
money.  And  defendant's  counsel  concludes  that  the  defendant 
was  to  remit,  without  any  instructions  as  to  how.  But  no  such 
conclusion  can  be  drawn  from  the  testimony.  The  only  infer- 
ence to  be  drawn  from  the  testimony  is,  that  the  defendant  was 
to  send  them  the  money  as  they  might  direct.  This  is  the  nat- 
ural inference,  and  such  is  the  legal  presumption.  The  evidence 
shows  no  right  on  the  part  of  the  defendant  to  remit  without  in- 
structions or  a  demand,  and  it  was  his  duty  to  await  instructions 
or  a  demand;  he  could  not  have  done  otherwise,  except  at  his 
own  risk. 

But  appellant  says,  that  if  this  Court  is  of  opinion  that  a  de- 
mand was  necessaiy  in  this  case,  that  then  a  demand  is  proved 
by  the  New  "fork  record  to  have  been  made  October  7th,  1853. 

To  this  I  reply,  that  the  New  York  record  proves  no  such 
thing.  The  statement  of  the  complaint  in  that  case  is,  that  the 
plaintiifs  have  been  informed  by  their  agent  in  San  Francisco, 
and  verily  believe  the  same  to  be  true,  that  the  defendant  has 
sold  and  disposed  of  the  said  goods  and  merchandise,  collected 
and  received  the  money  therefor,  and  has  and  still  refuses  to 
pay  over  what  moneys  he  has  received,  or  to  account  in  any 
manner  therefor. 

The  statement  is  made  upon  information  received  from  &  third 
party;  and  as  proof  would  be  no  evidence  of  a  fact,  and 
[454]  as  an  ^admission  it  amounts  to  nothing,  because  it  ad- 
mits no  fact.  The  counsel  is  not  serious  in  claiming  that 
such  a  statement  is  to  be  received  against  a  party  as  any  evi- 
dence of  a  fact,  or  as  an  admission  of  a  fact.  Hearsay  admis- 
sions by  a  party  amount  to  no  more  than  hearsay  testimony  by 
a  witness,  and  neither  are  entitled  to  any  credit. 
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If  a  demand  had  been  made  by  an  agent  of  the  plaintiffs,  the 
defendant  would  scarcely  have  neglected  to  prove  so  important 
a  fact ;  he  must  have  known  by  whom  the  demand,  if  any,  was 
made,  and  might  have  procured  his  testimony. 

If  the  plaintifGi  had  relied  upon  the  New  York  record  as  evi- 
dence of  a  demand,  they  must  have  failed;  and  if  insufficient  to 
prove  a  demand  for  the  plaintiffs,  it  must  be  equally  insuf&cient 
when  used  by  the  defendant  for  the  same  purpose. 

The  New  York  judgment  is  no  evidence  of*  any  fact,  not  even 
of  a  demand,  and  is  no  merger  of  the  original  cause  of  action, 
and  no  bar  to  this  action  for  want  of  jurisdiction  in  the  Court 
in  which  it  was  obtained,  of  the  person  of  the  defendant. 

Such  a  judgment  is  a  mere  nullity  {Bissell  v.  BriggSy  9  Mass. 
462;  Starbuch  v.  Murray,  5  Wend.  156;  Holbrook  v.  Marry,  Id. 
162;  Shumrvay  v.  StUiman,  6  Wend.  463;  KUbum  v.  Woodworih, 
5  John.  37;  Eobinaon  v.  Ex.  Ward,  8  John.  86;  Fentony.  Ran- 
dall, Id.  194;  Story's  Conflict  of  Laws,  1,002  note  and  cases, 
sees.  507,  549;  Hare  &  Wallace's  Notes  to  cases  of  Mills  v.  Durye, 
and  McElmoyer  v.  Cohen,  2  Amer.  Lead.  cas.  719;  W/iiiher  v. 
WendeU,  7  N.  H.  257,  and  Bangdy  v.  Webster,  11  N.  H.  299.) 
These  last  two  cases  are  express,  that  such  a  judgment  is  no 
bar  to  an  action  on  the  original  cause  of  action. 

E,  D.  Sawyer,  in  reply. 

The  counsel  for  respondent  claims  that  a  factor  is  not  liable 
until  a  demand.  Such  is  the  general  rule  of  law,  to  which  there 
is  execution,  and  this  case  falls  within  the  exception.  The  law 
does  not  demand  a  vain  or  fooHsh  thing  to  be  done  before  a 
party  can  pursue  his  rights.  There  is  reason  in  making  a  de- 
mand before  suit  when  goods  have  been  consigned  to  an  agent 
for  sale,  the  accounts  are  unadjusted,  and  the  commissions  not 
agreed  upon.  Yet,  when  all  of  this  has  been  done,  or  a  par- 
ticular sum  is  to  be  remitted  for  goods,  by  the  agent  to  the  prin- 
cipal, the  rule  lails,  because  the  reason  of  the  rule  has  failed. 

The  case  of  Fer-ris  v.  Parris  et  al,  10  Johns.  284,  does  not  go 
to  show  a  demand  always  necessary,  only  that  a  demand  was 
necessary  in  that  particular  case,  which  is  not  this  case. 

The  case  of  Baire  v.  Walker,  (12  Penn.  St.)  is  one  under  the 
general  rule.  In  that  case  there  never  had  been  a  settlement  of 
accounts,  the  goods  were  merely  left  for  sale,  and  until  a  de- 
mand for  the  goods  or  the  proceeds  thereof,  there  was  no  default 
on  the  part  of  the  agent. 

*I  agree  with  the  counsel  for  respondents  that  the  doc-    [455| 
trine  laid  down  in  the  case  of  IMley.  Blunt  {9  Piers. 
490),  is  correct.     It  is  there  held:  ^'  An  action  accrues  to  a  party 
whenever  he  has  a  right  to  commence  it,"  and  from  that  date 
the  Statute  of  Limitation  commences  to  run. 

The  counsel  for  respondents  contends  that  the  appellant  was 
to  pay  on  demand.     I  hold  the  record  shows,  ''  The  goods  were 
to  be  shipped  together,  all  consigned  to  Cook,  he  being  in- 
structed and  agreeing  to  sell  the  one  third  belonging  to  Kane 
Vol.  Vm.— 28  433 
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&  Co.,  for  their  benefit,  for  a  price  not  less  than  the  invoice 
price,  and  to  send  them  the  money  for  the  same." 

The  counsel  further  says  there  is  no  evidence  of  a  demand 
prior  to  the  18th  day  of  July,  1856.  The  commencement  of  the 
action  by  plaintiffs  in  New  York,  is  itself  a  demand,  which  was 
in  October  7,  1853. 

Field,  J. ,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court — Tebry,  C.  J.,  and  Burnett,  J.,  concurring. 

The  judgment  in  New  York,  although  recovered  for  the  same 
cause,  is  not  a  bar;  it  was  rendered  without  personal  service  on 
the  defendant,  or  his  appearance  in  the  action.  He  "was  at  the 
time  in  this  State,  and  the  Court,  therefore,  had  no  jurisdiction 
of  his  person.  The  clause  of  the  Federal  Constitution  requir- 
ing full  faith  and  credit  to  be  given,  in  each  State,  to  the  rec- 
ords and  judicial  proceedings  of  every  other  State,  applies  to 
the  records  and  proceedings  of  Courts,  only  so  far  as  they  have 
jurisdiction.  But,  in  every  particular  in  which  they  want  juris- 
diction, their  judgments,  when  attempted  to  be  enforced  out  of 
the  State  where  rendered,  are  treated  as  mere  nullities.  In  the 
present  case,  the  judgment  was  sufficient  to  subject  to  its  satis- 
faction, within  New  York,  property  of  the  defendant  in  that 
State.  To  that  extent  it  would  be  held  valid  as  a  proceeding 
in  rem ;  but  it  has  no  binding  force  in  personam,  for  want  of 
jurisdiction  of  the  person.  To  the  extent  in  which  jurisdiction 
existed,  will  faith  and  credit  be  given  to  the  judgment  in  this 
State,  and  no  further.-  Thus,  if  personal  property  of  the  defend- 
ant had  been  sold  under  this  judgment,  in  New  York,  and  the 
purchaser  had  brought  the  property  into  this  State,  he  would 
be  protected  against  a  claim  of  the  defendant.  The  judgment, 
and  sale  thereunder,  would  sustain  his  title.  But  for  all  the 
purposes  of  establishing  a  personal  claim  against  the  defendant, 
it  is  a  mere  nullity,  and  it  makes  no  difference  whether  valid, 
and  in  conformity  with  the  course  and  practice  of  the  Court 
where  rendered,  or  otherwise. 

In  the  leading  case  of  Bissel  v.  Briggs,  Chief  Justice  Parsons, 
in  rendering  the  decision  of  the  Supreme  Court  of  Massachu- 
setts, says: 

"  And  upon  the  same  principle,  if  a  Court  of  any  State 
[456]  should  ^render  judgment  against  a  man  not  within  the 
State,  nor  bound  by  its  laws,  nor  amenable  to  the  juris- 
diction of  its  Courts,  if  that  judgment  should  be  produced  in 
any  other  State,  against  the  defendant,  the  jurisdiction  of  the 
Court  might  be  inquired  into,  and  if  a  want  of  jurisdiction  ap- 
peared, no  credit  would  be  given  to  the  judgment. 

"  In  order  to  entitle  tlje  judgment  rendered,  in  any  Court  of 
the  United  States,  to  the  full  faith  and  credit  mentioned  in  the 
Federal  Constitution,  the  Court  must  have  had  jurisdiction,  not 
only  of  the' cause,  but  of  the  parties. 

"  To  illustrate  this  position,  it  may  be  remarked  that  a  debtor, 
living  in  Massachusetts,  may  have  goods,  effects,  or  credits,  in 
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New  Hampshire,  where  the  creditor  lives.  The  creditor  there 
may  lawfully  attach  these,  pursuant  to  the  laws  of  that  State, 
in  the  hands  of  the  baififlF,  factor,  trustee,  or  garnishee,  of  his 
debtor;  and,  on  recovering  judgment,  those  goods,  effects,  and 
credits,  may  lawfully  be  a^Dplied  to  satisfy  the  judgment;  and 
the  bailiff,  factor,  trustee,  or  garnishee,  if  sued  in  this  State  for 
those  goods,  effects,  or  credits,  shall  in  our  Courts  be  protected 
by  that  judgment,  the  Court  in  New  Hampshire  having  jurisdic- 
tion of  the  cause,  for  the  purpose  of  rendering  that  judgment; 
and  the  bailiff,  factor,  trustee,  or  garnishee,  producing  it,  not  to 
obtain  execution  of  it  here,  but  for  his  own  justification.  If, 
however,  those  goods,  effects,  and  credits,  are  insufficient  to  sat- 
isfy the  judgment,  and  the  creditor  should  sue  an  action  on  that  v 
judgment,  in  this  State,  to  obtain  satisfaction,  he  must  fail,  be- 
cause the  defendant  was  not  personally  amenable  to  the  juris- 
diction of  the  Court  rendering  the  judgment."    (9  Mass.  468.) 

In  the  subsequent  case  of  Ball  v.  Williams  (6  Pick.  240),  which 
was  a  suit  upon  a  judgment  recovered  in  Georgia  without  per- 
sonal service  of  the  defendants.  Chief  Justice  Pabkeb,  in  deliv- 
ering the  opinion  of  the  Court,  says: 

"If  the  States  were  merely  foreign  to  each  other,  we  have 
seen  that  a  judgment  in  one  would  not  be  received  in  another 
as  a  record,  but  merely  as  evidence  of  debt,  controvertible  by 
the  party  sued  upon  it.  By  the  Constitution,  such  a  judgment 
is  to  have  the  same  effect  it  would  have  in  the  State  where  it 
was  rendered;  that  is,  it  is  to  conclude  as  to  everything  over 
which  the  Court  which  rendered  it  had  jurisdiction.  If  the 
property  of  a  citizen  of  another  State,  within  its  lawful  juris- 
diction^  is  condemned  by  lawful  process  there,  the  decree  is 
final  and  conclusive.  If  the  citizen  himself  is  there,  and  served 
with  process,  he  is  bound  to  appear  and  make  his  defense,  or 
submit  to  the  consequences;  but  if  never  there,  there  is  no  ju- 
risdiction over  his  person,  and  a  judgment  cannot  follow  mm 
beyond  the  territories  of  the  State^  and  if  it  does,  he  may  treat 
it  as  a  nullity,  and  the  Courts  here  will  so  tres^t  it,  when  it  is 
made  to  appear  in  a  legal  way  that  he  was  never  a  proper 
subject  of  the  adjudi-*cation."  See  also  Kellimny,  Wood-  [457] 
tvorth,  5  John.  37;  Spencer  v.  Brockway,  1  Ohio,  259;  Ev- 
ans Y.Tatem,  9  Serg.  &  R.  252;  Borden  y.  Fitch,  15  John.  140; 
Thurber  v.  Blackboume,  1  N.  H.  242;  Rangeley  v.  Webster,  11  N. 
H.  304. 

If  the  judgment  would  not  support  an  action  by  the  plaintiff 
against  the  defendants,  it  must  be  equally  unavailing  when 
offered  in  support  of  a  plea  of  former  recovery  in  an  action  upon 
the  original  demand.  To  hojd  otherwise  would  be  to  hold  that 
the  validity  or  invalidity  of  the  judgment  depends  not  upon  the 
want  of  jurisdiction  in  the  Court,  but  from  the  mode  in  which 
the  judgment  is  pleaded. 

The  Statute  of  Limitations  relied  upon,  fixes  two*  years  from 
the  accruing  of  the  cause  of  action,  as  the  period  within  which 
the  action  must  be  brought,  and  the  defendant  contends  that 
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the  cause  of  action  accrued  when  the  proceeds  of  the  sale  were 
received  by  him  in  June,  1853,  and  not  when  the  demand  was 
made  upon  him  to  account  and  pay  over  in  July,  1856.  The 
rule  in  relation  to  factors  or  consignees,  is  well  settled  that  they 
are  not  liable  to  an  action  until  a  demand,  or  instructions  to  re- 
mit. They  are  not  bound  to  take  upon  themselves  the  risk  of 
remittance,  but  may  await  the  orders  of  their  principals.  (Fer- 
ri8  V.  Paris,  10  Johns.  285;  Cooley  v.  Betts,  24  Wend.  203;  Baird 
v.  Walker,  12  Barb.  300.) 

The  counsel  of  the  defendant  does  not  question  the  general 
rule,  but  denies  it9  application  to  the  present  case.  He  con- 
tends that,  as  the  agreement  of  the  defendant  was  to  sell  the 
goods  and  "send  the  money  to  the  plaintiffs,"  no  further  in- 
structions or  demand  were  necessary,  that  it  became  the  duty 
of  the  defendant,  by  his  agreement,  to  remit  immediately  upon 
the  sale,  and  for  his  failure  a  cause  of  action  then  accrued.  A 
demand,  or  instructions  to  remit,  are  necessary  to  render  a  con- 
signee liable,  because  until  such  demand  is  made,  or  instruc- 
tions a  regiven,  he  cannot  know  what  disposition  his  principal 
may  wish  to  be  made  of  the  proceeds;  whether  remitted,  or  paid 
to  third  parties,  or  held  subject  to  his  orders. 

It  is  the  duty  of  a  consignee  to  render  an  account  of  his 
sales,  but  he  is  not  bound  to  take  upon  himself  the  risk  of  re- 
mittance, nor  can  he  throw  such  risk  upon  his  principal  without 
orders.  But  where,  as  in  the  present  case,  the  remittance  of 
the  proceeds  upon  sale,  enters  into  the  agreement  upon  which 
the  consignment  is  made,  there  can  be  no  occasion  for  any  fur- 
ther instructions  or  any  demand  to  put  the  consignee  in  default. 
The  general  rule  cannot  apply,  for  the  reason  that  the  rule  fails. 
We  hold,  then,  that  the  cause  of  action  accrued  in  the  present 
case  upon  the  neglect  of  the  defendant  to  remit  the  proceeds 
immediately  upon  the  sale;  and  that  no  demand  was  necessary. 
The  remittance  would  have  been  at  the  risk  of  the  plaint- 
[458]  iffs,  if  *made  in  the  ordinary  and  customary  mode  by 
which  funds  were  at  the  time  transmitted  to  New  York 
from  California. 

But  the  consequences  do  not  follow  which  the  counsel  of  the 
defendant  supposed.  It  does  not  necessarily  follow  that  the 
Statute  of  Limitations  runs  against  the  plaintiffs,  from  the  day 
the  proceeds  of  the  consignment  came  into  the  defendant's 
hands.  It  appears  from  the  evidence,  and  it  is  stated  as  a  fact 
in  the  opinion  of  the  Court  below,  that  the  defendant  never  ren- 
dered any  account  of  sales  to  the  plaintiffs,  and  there  is  nothing 
in  the  record  which  shows  that  they  ever  had  any  knowledge 
of  the  sales  until  shortly  previous  to  the  commencement  of  this 
suit.  The  complaint  in  the  New  York  suit  alleges  a  sale  only 
upon  information  and  belief;  it  contains  no  positive  averment 
of  the  fact.  It  was  the  duty  of  the  defendant  not  only  to  in- 
form the  plaintiffs  of  the  sales,  but  to  remit  the  proceeds.  '  His 
neglect  not  only  deprived  them  of  their  funds,  but  kept  them  in 
ignorance  of  their  rights. 
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To  hold  that  the  Statute  of  Limitations  ran  against  them  un- 
der such  circumstances,  would  be  to  permit  the  defendant  to 
take  advantage  of  his  own  wrong;  and  to  sustain  a  defense 
which,  in  conscience,  he  6ught  not  to  be  permitted  to  avail  him- 
self of. 

Statutes  of  Limitations  are  passed  to  prevent  the  production 
of  stale  claims,  when,  from  the  lapse  of  time,  it  has  become 
difficult  or  impossible  to  furnish  the  requisite  proof  to  defeat 
them.  They  proceed  upon  the  theory  that  the  delay,  for  a 
fixed  period,  to  assert  one's  claim,  raises  a  presumption  of  set- 
tlement, and  that  a  party  ought  not  to  be  afterwards  harassed 
respecting  it.  They  are  not  intended  to  protect  a  party  who 
has  by  fraudulent  concealment  delayed  the  assertion  of  a  right 
against  him,  until  after  the  expiration  of  the  period  limited  by 
the  statute.  All  the  exceptions  specified  in  the  statute  which 
prevent  its  running,  are  cases  where  a  party  is  not  in  a  situation 
to  assert  fully  his  rights.  The  reason  of  those  exceptions  would 
seem  to  apply  with  equal  force  to  a  case  of  fraudulent  conceal- 
ment. 

The  question  whether  a  fraudulent  concealment  of  the  fact, 
upon  the  existence  of  which  the  cause  of  action  accrues,  would 
avoid  the  Statute  of  Limitations,  has  frequently  arisen,  and  in 
its  decision  there  is  much  conflict  of  opinion.  In  Courts  of 
Equity  it  is  the  settFed  doctrine  that  such  concealment  will  pre- 
vent the  operation  of  the  statute,  and  it  is  only  in  the  applica- 
tion of  the  doctrine  to  suits  at  law  that  the  diversity  of  opinion 
exists.  {Booth  v.  Lord  Warrington,  d'Bro.  Pari.  Cas.  163;  South 
Sea  Co.  V.  Wymonadell,  3  P.  Wms.  143.) 

In  Bree  v.  Holbrect  (Doug.  655),  which  was  an  action  of  as- 
sumpsit, fraud,  and  its  discovery  within  six  years  was  replied  to 
the  plea  of  the  statute,  but  the  case  passed  off  upon  the  insuffi- 
ciency of  the  facts  as  constituting  fraud  alleged  in  the  repli- 
ca-*tion;  and  Lord  Mansfield  said:  "  Ther6  may  be  cases,  [459] 
too,  which  fraud  will  take  out  of  the  Statute  of  Limita- 
tions. But  here  everything  alleged  in  the  replication  may  be  true 
without  any  fraud  on  the  part  of  the  defendant,"  and  the  plaintiff 
had  leave  to  amend,  in  case,  upon  inquiry,  the  facts  would  sup- 
port a  charge  of  fraud.  In  Short  v.  McCarthy,  3  Barn.  &  Aid. 
626,  which  was  an  action  of  assumpsit,  in  which  the  breach  al- 
leged was  negligence  of  the  defendant,  the  attorney  employed 
to  make  certain  inquiries  at  the  Bank  of  England,  no  replica- 
tion was  filed  to  the  plea  of  the  statute,  and  to  the  position 
taken  by  counsel  that  as  a  discovery  of  the  negligence  was  not 
made  until  within  the  six  year?,  the  cause  of  action  had  not  ac- 
crued, Mr.  Justice  Batley  said:  "If  the  want  of  knowledge 
could  take  the  case  out  of  the  Statute  of  Limitations,  it  would 
be  competent  to  the  plaintiff  to  state  this  in  his  replication." 
The  decision  in  that  case  passed  upon  the  insufficiency  of  the 
pleadings  to  sustain  the  action,  on  the  ground  of  a  new  promise. 
There  was  no  pretence  of  fraudulent  concealment.  In  Brown  v 
Howard  (2  Brod.  &  Bing.  74),  the  plaintiff  employed  the  de- 
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fendant,  in  1808,  to  invest  money  in  the  purchase  of  an  annuity, 
and  discovered  in  1814,  that  the  security  was  void  within  the 
defendant's  own  knowledge  at  the  time  of  the  purchase.  In 
1820,  the  plaintiff  sued  the  defendant  for  breach  of  the  implied 
contract  to  provide  good  security.  The  defendant  pleaded  the 
general  issue  and  Statute  of  Limitations,  and  the  Court  held 
that  the  action  proceeding  on  the  contract,  and  not  on  the 
fraud,  the  statute  was  a  good  bar.  There  was  no  replication  to 
the  plea,  and  the  case  of  Short  v.  McCarthy,  was  cited  as  "  the 
strong  case  "  in  point,  and  Mr.  Justice  Dallas  said: 

**The  plaintiff  will  not  be  without  remedy,  because  he  will  be 
only  nonsuited  here,  and  may,  if  he  deems  it  to  his  advantage, 
bring  another  action,  the  ground  of  which  may  be  fraud,  though 
on  the  propriety  of  such  a  step  we  give  no  opinion ;  but  in  Bree 
V.  Eolbrecty  Dougl.  632,  it  is  laid  down  that  in  cases  of  fraud  the 
limitation  only  i:uns  from  the  time  when  the  fraud  is  discovered ; " 
and  Mr.  Justice  Park  said,  ''  I  am  of  the  same  opinion,  although 
this  is  a  case  of  such  hardship  in  the  plaintiff  that  the  Court 
would y  if  it  were  possible,  get  out  of  the  course  of  decisions,'* 

In  the  Courts  of  New  York  it  is  held  that  a  fraudulent  con- 
cealment is  not  a  good  answer  to  the  plea  of  the  statute.  In  the 
case  of  Troup  v.  The  Executors  of  Smith,  20  Johns.  33,  the  ques- 
tion was  directly  raised,  and  deliberately  considered,  and  it  was 
held  that  the  statute  began  to  run  from  the*  time  the  fraud  was 
.perpetrated,  and  not  from  its  discovery,  and  that  the  Court  was 
bound  by  the  letter  of  the  statute,  and  could  not  introduce  ex- 
ceptions to  its  operations  not  included  in  its  provisions,  and  this 
decision  was  afSrmed  in  the  subsequent  cases  of  Leonard  v.  Pit- 
ney, 5  Wend.  30,  and  AUen  v.  Mille,  17  Wend.  202.  In 
[460]  *]}oih  of  the  Carolinas  and  in  Virginia  a  similar  construc- 
tion is  given  to  the  statute.  {MiUs  v.  Berry,  1  Hill  S.  C. 
296 ;  Callis  v.  Waddy,  2  Munf.  511.) 

But  in  several  of  the  States  the  doctrine  is  maintained  that 
the  statute  does  not  operate  in  cases  of  fraud  until  a  discovery 
is  made  by  the  party  affected.  In  the  case  of  First  Massacliusetis 
Turnpike  Co.  v.  Field,  3  Mass.  201,  the  question  was  distinctly 
raised,  and  it  was  held  by  the  Court  that  a  fraudulent  conceal- 
ment by  the  defendant  that  a  cause  of  action  had  accrued  to  the 
plaintiff  was  a  good  replication  to  the  plea  of  the  statute.  That 
was  an  action  of  assumpsit  upon  a  contract  for  the  construction 
of  a  road.  The  declaration  contained  two  counts — one  on  the 
contract,  and  the  other  for  money  had  and  received.  To  the 
pleas  of  the  statute,  the  plaintiff  replied  fraud  in  the  execution 
of  the  work,  its  discovery  long  after  the  payment  of  the  money, 
and  the  commencement  of  the  action  within  six  years  after  the 
discovery. 

In  overruling  the  demurrer  to  the  replications,  Chief  Justice 
Parsons  says : 

"  The  delay  in  bringing  the  suit  is  owing  to  the  fraud  of  the 
defendant,  and  the  cause  of  action  against  him  ought  not  to  be 
considered  as  having  accrued  until  the  plaintiff  could  obtain  the 
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knowledge  that  he  had  a  cause  of  action.  If  this  knowledge  is 
fraudulently  concealed  from  him  by  the  defendant,  we  should 
Tiolate  a  sound  rule  of  law  if  we  permitted  the  defendant  to  avail 
himself  of  his  own  fraud.  *  *  *  I  am,  therefore,  satisfied, 
although  the  plaintiffs'  cause  of  action,  mentioned  in  the  first 
count,  literally  accrued  at  the  time  when  the  contract  was  to 
have  been  executed,  and  the  one  mentioned  in  the  second  count 
accrued  from  the  payment  of  the  money  mentioned  in  their  sec> 
ond  replication,  yet  that  these  causes  of  action  were  fraudulently 
concealed  by  the  defendants  themselves  from  the  knowledge  of 
the  plaintiffs  long  after,  and  that  the  plaintiffs  brought  their  ac- 
tion within  six  years  after  the  fraud  was  discovered.  The  neces- 
sary inference  is,  that  the  fraud  of  the  defendants,  disclosed  in 
the  replications  of  the  plaintiffs,  is  sufficient  in  law  to  avoid  the 
Statute  of  Limitations  pleaded  in  the  defendants'  bars,  and  that 
the  plaintiffs'  replications  are  good." 

A  similar  construction  of  the  statute  prevails  in  Maine,  New 
Hampshire,  Pennsylvania,  and  Indiana.  {Cole  v.  McGkUhnj,  9 
Qreenl.  131 ;  Bush  v.  Barr,  1  Watts,  110 ;  MitcheU  v.  Thompson, 
l' McLean,  85 ;  Jones  v.  Conway,  4  Yeates,  109.) 

In  Sherivood  v.  SnUon,  5  Mas.  143,  Mr.  Justice  Stobt,  in  sus- 
taining, in  an  action  on  the  case,  the  sufficiency  of  the  replica- 
tion of  fraudulent  concealment  to  the  plea  of  the  statute  of  New 
Hampshire,  gave  a  lengthy  opinion,  holding  that,  as  the  statute 
was  mainly  intended  to  suppress  fraud,  it  should  be  so  construed  * 
as  not  to  encourage  fraud,  if  it  would  admit  of  any  other 
rea8on-*able  interpretation,  and  that  cases  of  fraud,  there-    [461] 
fore,  form  an  implied  exception  to  be  acted  upon  in  Courts 
of  Law  and  Equity,  according  to  the  nature  of  their  respective 
jurisdictions. 

In  this  diversity  of  opinion  on  the  question,  we  are  free  to 
adopt  that  rule  which  will  best  tend  to  advance  justice,  and  pre- 
vent the  perpetration  of  fraud;  and  we  therefore  hold,  that  in 
all  cases  a  fraudulent  concealment  of  the  fact,  upon  the  exist- 
ence of  which  the  cause  of  action  accrues,  is  a  good  answer  to 
the  plea  of  the  Statute  of  Limitations.  By  the  system  of  prac- 
tice adopted  in  this  State,  there  is  no  replication  to  the  answer. 
The  fraudulent  concealment  cannot,  therefore,  be  replied  to 
by  pleading,  but  it  may  be  established  by  proof  on  the  trial, 
and  will  then  just  as  effectually  avoid  the  plea  of  the  statute. 
In  the  present  case,  the  plaintiffs  are  residents  of  New  York; 
they  looked  to  their  consignee  in  California  to  acqihint  them 
of  the  sale  of  their  goods;  his  delay  of  three  years  to  impart  any 
information,  cannot  be  reconciled  with  honest  intentions,  but 
necessarily  leads  to  the  conclusion  that  the  sale  was  concealed 
for  a  fraudulent  purpose. 

The  judgment  must  be  affirmed. 
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BBYAN  V.  RAMIREZ  et  al. 

^  AcaENOVLEDaMEinr,  what  to  bb  Stated  in  Czrtificatb.— A.  certificate  of 
acknowledgment  to  a  deed,  in  effect  as  follows:  **  Personally  appeared 
etc.,  A.  B.,  known  to  me  to  be  the  person  described  in,  ana  who  exe- 
cuted the  same,  freely,  Yolnntarily,  and  for  the  uses  and  purposes 
therein  mentioned,"  is  insafficient. 

Idem. — Such  a  certificate  does  not  state  "  the  fact  of  acknowledgment.*' 

'EsTOPPKL  BT  SrLBNOK. — When  s  person  kuowiugly ,  though  passively,  looks 
on  an0  suffers  another  to  purcliase  and  expend  monev  on  land  under  an 
erroneous  opinion  of  title,  without  making  known  his  claim,  he  shall 
not  afterwards  be  permitted  to  assert  his  legal  right  against  such  person. 

*'  Possession  as  Notice  of  Equitable  Title.  —And  a  purchaser  of  the  legal 
title  has  notice  of  the  equity  of  another  in  possession. 

Idem. — And  where  six  persons  held  in  common  the  legal  title,  one  of  whom 
was  present  and  remained  silent  when  the  holder  of  the  equity  pur- 
chased, under  the  opinion  that  he  was  obtaining  the  title:  lleld^  that 
the  one  sixth  of  the  legal  title,  in  the  hands  of  subsequent  purchasers, 
was  subject  to  that  equity  coupled  with  possession  prior  to  their  pur- 
chase. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

This  was  a  bill  to  quiet  a  title  to  two  lots  in  the  city  of  Marys- 
ville.  The  facts,  so  far  as  necessary  to  illustrate  the  points  de- 
termined, were  substantially  these:  On  the  22d  of  April, 
1850,  Charles  Covillaud,  J.  M.  Ramirez,  John  Sampson, 
R.  B.  Buchanan,  and  S.  N.  Swezy,  conveyed  the  lots,  with 
others,  by  deed  absolute,  to  Joseph  W.  Fiilley,  for  a  certain 
consideration  thereafter  to  be  paid.  Finley  executed  to  the 
grantors  his  three  sevenU  promissory  notes  for  the 
[462]  amount  of  the  pur-*cha8e-money.  On  the  27th  of 
July,  1850,  Finley  mortgaged  the  property  to  one 
Sparks,  and  on  the  28th  of  November,  1850,  Finley  recon- 
veyed  the  property  to  Covillaud,  Ramirez,  Buchanan,  Swezy, 
and  William  H.  and  C.  B.  Sampson,  heirs  of  John  Sampson, 
deceased.  On  the  18th  of  Januaiy,  1851,  Swezy  conveyed 
his  interest  to  Ramirez  and  the  two  Sampsons.  The  deeds  and 
mortgage  were  all  acknowledged  and  recorded.  Sparks  ob- 
tained judgment  of  foreclosure  against  Finley  on  the  25th 
of  June,  1851,  and  the  property  was  sold  by  the  sheriff, 
and  purchased  by  the  plaintiff  on  the  8th  of  August,  1851, 
and  a  sheriff's  deed  duly  executed  and  recorded.  The  plaintiff 
then  took  possession  of  the  property,  enclosed  it  with  a  fence, 
planted  sAme  trees,  and  paid  the  taxes,  and  has  continued  in 
possession  ever  since.  By  several  conveyances  from  the  other 
grantees,  the  title  conveyed  by  Finley  by  his  deed  of  re-con- 
veyance, came  to  the  defendants,  who  are  now  the  only  adverse 
claimants  to  the  plaintiff. 

The  acknowledgment  of  the  mortgage  from  Finley  to  Sparks 
omits  to  state  that  Finley  ''acknowledged  that  he  executed" 

1.  cited  ITmdenon  ▼.  Grewtll,  post  »84. 

2.  cited  Woodsony.McCuiif,  11  Cal.  304;  GreUtan  ▼.  Wiffgim,  23  OaL  87;  Moraru  ▼. 
Palmer,  13  Mich.  877.    Hee  Hopkitu  t.  Dtlaney,  ante  85. 
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the  instrument.  The  terms  of  the  acknowledgment  are  set 
forth  in  the  opinion  of  the  Court.  It  was  in  evidenoe  that 
Buchanan,  Swezy,  and  one  of  the  Sampsons  (it  does  not  appear 
which),  were  present  at  the  sale  without  informing  the  plaintiff 
of  their  claim.  At  that  time,  Swezy  and  Buchanan  had  parted 
with  their  interest  in  the  land. 

The  plaintiff  had  a  decree  in  the  Court  below,  and  the  de- 
fendants appealed. 

Fieldy  for  Appellants. 

^s  to  the  alleged  possession  of  the  plaintiff  of  the  lots  in  con- 
troversy, after  sale  by  the  sheriff,  and  improvements  thereon,  it 
appears  that  the  possession  consisted  only  of  an  enclosure  by  a 
fence,  and  the  improvements  consisted  in  the  planting  of  some 
^rees,  which  soon  after  died.  And  there  is  no  evidence  in  the 
case  that  the  defendants  had  any  knowledge  even  of  this,  and 
they  deny,  in  their  answer,  that  they  had  any  knowledge  of 
such  possession  and  improvements.  The  plaintiff  never  occu- 
pied the  lots,  nor  were  they  occupied  by  any  one. 

The  Supreme  Court  has  recently  decided,  in  the  case  of  Me- 
sick  V.  Sundetiand  (July  Term,  1856),  that  it  was  the  intention 
of  the  Eegistry  Act  of  this  State  to  establish  one  system  of  no- 
tices, and  to  substitute  the  constructive  notice  thus  established, 
in  place  of  all  other  kinds  of  notice,  and  thus  to  abolish  the  pre- 
sumption of  notice  arising  from  possession. 

So,  as  to  the  question  of  notice  by  the  alleged  possession,  the 
appellants  contend:  ^ 

1.  That  whatever  may  be  the  doctrine  as  to  constructive  no- 
tice, by  possession,  under  an  executory  contract,  for  the 

sale  of  *land,  under  our  statute  there  can  be  no  con-    [463] 
structive  notice  of  a  deed,  except  such  as  is  given  by  the 
registry,  and  to  this  effect  is  the  decision  of  this  Court  in  Me* 
sick  V.  Sunderland. 

2.  That  there  was  no  such  possession  arising  from  the  simple 
enclosure  by  a  fence — ^which  is  done  even  by  squatters — and  the 
planting  of  a  few  trees,  so  as  to  operate  as  notice,  and  break  in 
upon  the  policy  of  the  Registry  Act. 

8.  Even  if  the  plaintiff  had  taken  and  kept  actual  possession 
of  the  lots,  after  his  purchase,  yet  such  possession  could  in  no 
way  affect  the  title  of  the  defendants,  acquired  nearly  ten  months 
previously,  by  a  deed,  which  was  recorded  seven  months  pre- 
viously, and  which,  by  its  record,  imparted  notice  to  all  the 
world. 

"When  possession  is  held  as  notice,  it  is  of  course  only  to  sub- 
sequent i^urchasers,  or  mortgagees.  It  is  absurd  to  say  that  it 
has,  or  can  have  any  effect  upon  previous  purchasers.  But  it  is 
contended,  and  was  so  held  in  the  Court  below,  that  the  defend- 
ants are  estopped  from  setting  up  their  title  now,  against  the 
plaintiff,  by  neglecting  to  claim  or  assert  it,  at  the  sheriff's  sale. 

It  was  also  contended,  and  it  was  so  held  in  the  Coui-t  below, 
that  Sparks,  by  his  alleged  mortgage,  had  an  equitable  lien  on 
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the  two  lots,  and  that  the  defendants  having  taken  a  re-convej-- 
ance  back  to  them  of  the  lots,  in  consequence  of  the  non-pay- 
ment of  the  balance  of  the  notes  given  by  Finley,  on  the  origi- 
nal sale,  were  not  bona  fide  purchasers,  for  a  valuable  considera- 
tion, BO  as  to  hold  the  title  as  against  the  plaintiff,  as  a  purchaser 
imder  the  alleged  mortgage. 

The  case  then  reduces  itself  to  four  questions: 

First — Had  the  defendants  any  constructive  notice  from  the 
record,  of  the  alleged  mortgage  from  Finley  to  Sparks,  dated 
July  27,  1850? 

Whether  there  was  any  constructive  notice,  depends  upon  the 
question  whether  the  instrument  was  properly  recorded;  and 
whether  it  was  properly  recorded,  depends  upon  the  further 
question,  whether  it  was  acknowledged  so  as  to  entitle  it  to 
record. 

The  defendants  contend  that  the  certificate  of  the  officer,  of 
the  execution  of  the  mortgage,  did  not  entitle  it  to  record,  inas- 
much as  it  does  not  state  that  the  execution  was  acknowledged 
by  Finley  to  him. 

It  is  essential  to  the  validity  of  every  certificate  of  acknowl- 
edgment, taken  before  the  officer,  that  it  should  state  two  things: 

1.  Knowledge  by  the  officer  of  the  person  executing  the  in- 
strument, or  that  such  person  was  proved  to  the  satisfaction  of 
the  officer. 

2.  The  fact  of  acknowledgment. 

By  the  statute,  then,  to  operate  as  notice,  the  instru- 
f464]  ment  must  *be  recorded,  but  to  entitle  it  to  record  it 
must  be  proved  or  acknowledged,  and  if  acknowledged, 
the  certificate  must  state  the  fact  of  acknowledgment. 

Second — The  rights  of  the  defendants  are  in  no  way  affected 
by  the  Judgment  recovered  by  Sparks  against  Finley,  or  the  sale 
under  it. 

The  defendants  were  strangers  to  the  suit.  (4  Cowen  &  HilFs 
notes  to  Phillips  Ev.,  pp.  1  and  1G5,  and  authorities  there  cited; 
1  Greenl.,  Sec.  523;  JacksonY,  Verder,  3  Johns,  p.  12;  2  Phillips 
Ev.  4.) 

From  these  authorities  it  is  clear  that  the  title  of  the  defend- 
ants, Bamirez  and  Charles  B.  Sampson,  to  their  respective  lots, 
is  in  no  way  affected  by  the  instrument  placed  on  the  books  of 
the  recorder  as  a  mortage  from  Finley  to  Sparks,  or  by  the 
judgment  recovered  by  Sparks  against  Finley,  and  the  sale, 
under  it. 

Third — The  defendants  Bamirez  and  C.  B.  Sampson,  are  in  no 
way  estopped  from  asserting  their  title  to  the  lots  now  by  any 
alleged  neglect  to  claim  or  assert  the  same  at  the  sheriffs  sale; 
and  the  ruling  of  the  Court  below  is  preposterously  absurd. 

1.  At  the  time  of  the  sheriff's  sale,  Mr.  Bamirez,  who  claims 
one  of  the  lots,  was  in  Europe. 

2.  There  is  no  evidence  in  the  case  whatever  that  Charles  B. 
Sampson,  who  claims  the  other  lot,  was  present  at  the  sale,  or 
ever  neard  of  any  such  sale  even. 
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3.  Swezy  had  sold  all  his  interest  to  Eamirez  and  the  two 
Sampsons,  in  these  and  other  lots,  eight  months  previous. 

4.  There  is  no  evidence  whatever  in  the  case,  that  the  defend- 
ants ever  knew,  or  heard,  or  saw,  any  improvements  made  upon 
the  lots  by  the  plaintiff,  or  by  any  one  else,  or  that  they  ever 
even  were  in  sight  of  the  lots,  and  the  finding  of  the  Court 
below  is  mere  assumption,  unsupported  by  any  evidence  what- 
ever in  the  case. 

But  even  if  the  parties  by  the  re-conveyance  back  became 
joint-tenants,  notice  to  one  is  notice  to  all.  One  joint-tenant 
cannot  dispose  of  his  co-tenant's  interest,  and  of  course  cannot 
by  silence,  on  receipts  .of  notice,  affect  his  co-tenant's  interest. 
(4  Kent,  p.  374;  side  page  359,  and  note.) 

Fourth — ^The  defendants  were  bona  fide  purchasers  for  a  valu- 
able consideration,  of  the  lots,  so  as  to  hold  the  title  against  the 
alleged  equitable  lien  of  Sparks  fty  the  alleged  mortgage,  or  the 
title  of  the  plaintiff  as  purchaser  under  that  mortgage. 

There  was  a  change  in  their  rights  effected  by  this  purchase 
back.     (Dickinson  v.  Tillinghast,  4  Paige,  221.) 

If  the  conveyance  is  taken  in  satisfaction  or  extinguishment 
of  a  previous  liability,  or  as  a  mortgage,  or  if  the  rights  of 
parties  at  the  time  or  in  consequence  of  the  conveyance,  sub- 
sequently, before  notice  of  the  prior  equities  are  changed 
thereby,  *then  the  grantee  is  a  holder  for  value,  and  the  [465] 
property  is  unaffected  by  prior  equities.  (Blanchard  v. 
Stevens,  3  Cnsh.  162;  Swift  v.  2)json,  16  Pet.  1;  Brush  v.  Scribner, 
11  Conn.  38*8;  Holmes  v.  Smith,  16  Me.  177,  180;  Morton  v.  Waite, 
20  Me.  175.) 

(Jharles  H.  Bryan,  Respondent,  in  person. 

The  whole  case  of  appellants  rests  upon  the -isolated  position 
that  the  acknowledgment  of  the  mortgage  to  Sparks,  is  not  a 
substantial  compliance  with  our  Registry  Act. 

There  is  everything  necessary  to  ascertain  the  fact  of  acknowl- 
edgment. He  knows  the  grantor,  and  knows  that  he  freely 
and  voluntarily  executed  the  same.  It  is  not  absolutely  neces- 
sary that  the  word  ** acknowledge"  should  be  used,  if  we  can 
gather  from  the  certificate  the  fact  that  the  notary  knew  that  he 
executed  the  instrument  freely  and  voluntarily,  for  the  purposes 
mentioned  in  the  deed. 

If  the  notajy  knows  him  to  be  the  man,  and  certifies  that  he 
knows  that  he  did  freely  and  voluntarily  sign  for  the  uses  and 
purposes  of  the  deed,  does  this  not  necessarily  imply  the  fact  of 
acknowledgment  ? 

Could  the  notary  know  that  he  had  freely  and  voluntarily  exe- 
cuted the  instrument  without  the  acknowledgment  of  the  party? 

The  identical  word  "acknowledge,"  need  not  be  used  where 
the  language  employed  shows  sufficiently  that  it  was  the  free 
act  and  deed  of  the  party.  This  is  what  is  meant  under  sec- 
tion twenty-third  of  the  act,  that  a  substantial  compliance  is 
sufficient. 
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We  say,  that  the  pretended  re-conveyance  by  Finley,  to  all  of 
the  defendants  named,  of  these  lots,  with  many  others,  was 
placed  upon  record  before  the  sale  took  place;  that  a  portion  of 
those  same  defendants,  grantees  in  the  deed  of  re-conveyance, 
had  actual  notice  of  the  sale;  were  there  and  saw  it  go  on,  and 
yet  allowed  innocent  parties  to  buy  the  lots  at  fair  valuation, 
without  giving  notice  of  their  pretended  title  to  the  property; 
they  have  all  been  residents  of  the  same  town  since;  have  stood 
by  and  premitted  the  respondent  to  hold  adversely  to  them  for 
many  years,  to  fence,  improve,  pay  taxes,  and  expend  money 
upon  the  lots,  without  one  word  of  caution,  or  notice  to  him  of 
claim  of  title,  until  the  property  had  largely  advanced  in  piice, 
and  after  the  lapse  of  years. 

Upon  such  facts  in  equity,  they  are  absolutely  estopped  from 
setting  up  title  against  an  innocent  purchaser  in  possession;  even 
if  the  acknowledgment  was  defective,  which  we  deny.  {Hatch  v. 
KinibaU,  16  Me.  146;  Colby  v.  Nort(m,  19  Me.  912;  10  Ohio,  298; 
1  John.  Ch.  353;  4  and  5*Mon.  196,  197;  Godfrey  v.  Caldwell,  2 
Cal.  492.) 

If  the  acknowledgment  of  the  mortgage  from  Finley  to 
[466J    Sparks  *be  so  defective  as  not  to  entitle  the  same  to  reg- 
istry, yet  no  one  would  contend  that  that  circumstance 
destroyed  the  sale,  and  that  the  purchaser  had  not  the  equitable 
title  under  such  a  mortgage,  after  judgment,  levy,  and  sale. 

Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Terby,  C.  J., 
concurring. 

The  first  objection  urged  against  the  title  of  the  plaintiff  is, 
that  the  certificate  of  acknowledgment  endorsed  upon  the  mort- 
gage is  fatally  defective.    The  acknowledgment  was  in  this  form: 

State  of  Calitornia,  ) 

County  of  San  Francisco. )  ' 
On  this  twenty-seventh  day  of  July,  a.  d.  one  thousand  eight 
hundred  and  fifty,  personally  appeared  before  me,  a  notary 
public  in  and  for  said  county,  Joseph  W.  Finley,  known  to  me 
to  be  the  person  described- in,  and  who  executed  the  same  freely 
and  voluntarily,  for  the  uses  and  purposes  therein  mentioned. 
In  testimony,  etc 

The  statute  requires  the  certificate  to  be  sjibstantially  in  the 
form  given  in  the  eighth  section,  and  the  onl^  question  to  deter- 
mine is,  whether  this  certificate  is  a  substantial  compliance  with 
the  statute.  The  seventh  section  provides  that  the  certificate 
*'  shall  state  the  fact  of  acknowledgment." 

The  certificate  in  this  case  simply  states  that  the  person  was 
known  to  the  officer  to  be  the  person  who  executed  the  mort- 
gage, freely  and  voluntarily,  for  the  uses  and  purposes  therein 
mentioned.  The  officer  states  his  knowledge  of  the  manner  in 
which  the  instrument  was  executed,  but  does  not  state  "  the  fact 
of  acknowledgment."  The  officer  is  bound  to  know  the  identity 
of  the  person,  but  is  not  expected  to  know  anything  as  to  the 
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manner  of  its  execution.  It  is  '*  the  fact  of  acknowledgment" 
that  forever  afterwards  binds  the  party.  Although  a  man  may 
not  execute  the  instrument  freely,  in  point  of  fact,  yet  if  he 
make  the  acknowledgment  properly,  he  is  afterwards  estopped 
to  deny  it,  as  against  subsequent  innocent  parties.  The  object 
of  the  statute  was  to  make  the  acknowledgment  of  the  party 
operate  as  an  estoppel,  and  for  that  reason  requires  the  fact  of 
acknowledgment  to  be  stated  in  the  certificate. 

But,  conceding  that  the  certificate  was  defective,  and  that  the 
record  of  the  mortgage  was  not  notice  to  the  defendants,  the 
plaintiffs  insist  that  they  are  not  innocent  purchasers  for  value. 
The  .defendants  proved  that  the  consideration  for  the  deed  of 
re-conveyance  was  "  the  non-payment"  of  two  thirds  of  the  pur- 
chase-money. Finley  had  paid  one  of  the  three  notes  given  for 
these  and.  other  lots;  and  failing  to  pay  the  other  two, 
the  vend-*or8  took  from  him  a  deed  of  re-conveyance.  [467] 
It  is  insisted  by  the  plaintiff  that  the  proof  does  not  show 
that  the  two  notes  were  delivered  to  Finley.  But  we  think  the 
evidence  shows  this  substantially. 

Another  ground  urged  by  pladntiflf  against  the  title  set  up  by 
defendants  is  that  one  of  the  Sampsons,  Buchanan,  and  Swezy, 
were  present  at  the  Sheriff's  sale,  and  suffered  the  plaintiff  to 
purchase  in  ignorance  of  the  adverse  claim,  and,  therefore,  that 
the  defendants  cannot,  in  a  Court  of  Equity,  be  allowed  to  set 
up  their  title. 

The  rule  is  well  stated  in  the  opinion  of  the  Chancellor  in  the 
case  of  Wendell  v.  VaiiBfrnsselaer,  1  Johns.  Ch.  Eep.  254:  **  There 
is  no  principle  better  established  in  this  Court,  nor  one  founded 
on  more  solid  considerations  of  public  utility  than  that  which 
declares  that  if  one  man  knowingly,  though  he  does  it  passively, 
by  looking  on,  suffers  another  to  purchase  and  expend  money 
on  land,  under  an  erroneous  opinion  of  title,  without  making 
known  his  claim,  he  shall  not  afterwards  be  permitted  to  exer- 
cise his  legal  right  against  such  person." 

In  reference  to  this  subject,  Mr.  Justice  Wood,  in  delivering 
the  opinion  of  the  Supreme  Court  of  Ohio,  in  the  case  of  Buck- 
ingham and  others  v.  Smith  and  Dille,  (10  Ohio,  298),  uses  this 
concise  and  forcible  language  : 

*'  The  rule  is,  if  one  is  silent  when  he  should  speak,  that  jus- 
tice will  compel  him  to  silence  when  he  wovld  speak." 

But  conceding  that  the  conduct  of  Sampson  would  have  es- 
topped him  from  asserting  his  title  as  against  the  plaintiff,  how 
far  would  the  defendants  be  affected  as  subsequent  purchasers 
in  good  faith,  and  for  value.  In  reference  to  Swezy,  his  title 
had  been  previously  conveyed  to  others,  and  he  was  a  stranger 
at  the  sale,  and  his  conduct  could  bind  no  one  but  himself,  if  it 
could  bind  him.  And  as  to  Buchanan,  he  had  previously,  on 
the  14th  of  September,  1850,  transferred  his  interest  in  the 
notes  of  Finley,  and  the  lots  for  which  they  were  given,  by 
written  agreement,  to  Bamirez,  and,  therefore,  had  no  interest 
in  the  property 

ii5 

Digitized  by  LjOOQ IC 


468  Bryan  v.  Bamirez.  [Sup.  Ct. 

When  a  party  has  an  equity,  and  also  actual  possession  of 
the  property,  a  purchaser  of  the  legal  title  is  bound  to  take 
notice. 

The  law  permits  an  equity  to  exist,  but  does  not  require  or 
permit  it  to  be  recorded  ;  and  when  the  party  holding  the  equity 
does  all  the  law  will  permit  him  to  do,  nis  equity  will  be  pro- 
tected, and  all  who  purchase  of  a'  grantor,  out  of  possession, 
must  take  notice.  This  point  is  very  fully  considered,  in  my 
opinion,  in  the  case  of  Bird  v.  Dennison,  7  Cal.  297:  "Posses- 
sion under  an  equitable  claim  infects  the  purchaser  of  the  legal 
title,  with  notice  of  that  equity."  (4  B.  Mon.  178;  5  Johns. 
Ch.  33.) 

If,  then,  it  be  true  that  defendants,  in  contemplation 
[468]  of  law,  *had  notice  of  plaintiflTs  equity,  they  must  be 
affected  in  the  same  way,  and  to  the  same  extent,  that 
Sampson  would  have  been  had  he  still  retained  his  title.  The 
conveyance  from  one  of  the  Sampsons  was  executed  after  the 
plaintiff  had  possession,  and  therefore  the  purchasers  took  with 
notice  of  the  plaintiff's  equity. 

There  was  no  proof  that  Ramirez,  Covillaud,  and  both  of  the 
Sampsons,  were  present  at  the  sale,  and  the  conduct  of  the  other 
Sampson  could  not  affect  them  as  to  their  own  title.  Even  had 
it  been  shown  that  Bamirez,  Covillaud,  and  one  of  the  Samp- 
sons knew  that  the  sale  would  take  place,  and  failed  to  attend, 
their  existing  rights  could  not  be  prejudiced  thereby.  The  de- 
fect in  the  certificate  of  acknowledgment  indorsed  upon  the 
mortgage  was  legally  known  to  the  plaintiff,  and  as  no  title  had 
thereby  passed  from  Finley,  as  against  subsequent  purchasers, 
all  parties  claiming  under  the  mortgage  were  bound  by  the 
record  of  the  deed  of  re-conveyance  from  Finley  to  his  original 
grantors.  It  was  not,  then,  incumbent  upon  those  not  present 
at  the  sale,  to  give  any  further  notice  to  the  plaintiff.  A  party 
having  recorded  his  title  in  such  a  case,  could  not  be  required  to 
know  of,  or  attend  any  sale  that  might  take  place.  If  present  at 
the  sale,  and  he  remains  silent,  and  knowingly  permits  another 
to  purchase  under  an  erroneous  impression  as  to  the  title  he 
buys,  then  he  would  be  culpable,  and  be  held  responsible  ac- 
cordingly. 

So  far,  then,  as  regards  the  original  purchase  of  the  plaintiff, 
there  is  no  proof  that  Bamirez,  Covillaud,  and  one  of  the  Samp- 
sons were  at  all  to  blame.  And  as  to  the  alleged  conduct  of  the 
defendants  subsequent  to  the  sale,  in  permitting  plaintiff  to  ex- 
pend money  in  making  improvements  upon  the  property  with- 
out any  known  objection,  there  is  not  sufficient  evidence  to  put 
them  in  the  wrong.  The  plaintiffs  could  only  resist  the  title  of 
defendants,  so  far  as  it  is  affected  by  their  own  conduct,  by  show- 
ing actual  fraud  on  their  part,  and  entire  innocence  on  his  own. 
To  prove  fraud,  the  evidence  should  be  strong  and  decisive.  The 
fact  that  the  defendants  were  residents  of  tlie  place  would  no 
more  show  that  they  knew  the  plaintiff  was  ignorant  of  their 
claim,  than  the  fact  of  the  plaintiff's  residence  would  be  proof 
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that  he  knew  of  the  record  of  their  deed.  From  the  evidence  it 
would  se^m.  most  probable  that  both  parties  knew  of  the  claims 
of  each  other,  and  both  were  doubtful  as  to  the  sufficiency  of  the 
certificate  to  the  mortgage;  and  neither  party  was*  willing  to 
go  into  an  expensive  lawsuit  upon  a  doubtful  title,  until  the 
property  became  valuable.  The  defendants  having  put  their  deed 
on  record,  the  plaintiff  was  affected  with  notice,  and  he  was  him- 
self negligent.  If  he  could  have  shown  any  positive  misconduct 
on  the  part  of  the  defendants,  or  any  actual  concealment  on 
their  2)art,  then  there  would  have  been  some  ground  for  redress. 
The  improvements  put  upon  the  property  were  not  such 
as  to  *give  notice  that  the  party  making  them  acted  under  [469] 
the  bona  fide  belief  that  he  had  an  actual  existing  title. 

The  result  of  the  view  we  have  taken,  is  this:  The  defendants 
are  not  entitled  to  set  up  against  the  plaintiff  any  title  they,  or 
either  of  them,  have  derived  from  one  of  the  Sampsons.  And  as 
there  is  certain  proof  that  one  of  the  Sampsons  was  present, 
though  it  is  not  shown  which,  yet  it  is  shown  that  the  present 
defendants  hold  the  same  title  that  the  one  present  did  then 
hold;  so  the  result  is  the  same  as  if  it  were  shown  which  of  the 
two  were  present.  The  plaintiff  is  therefore  entitled  to  what- 
ever legal  title  was  in  one  of  the  Sampsons,  at  the  time  of  the 
sale. 

The  decree  of  the  Court  below  is  reversed,  and  that  Court 
will  render  a  decree  in  conformity  with  this  opinion. 


BOSWELL  ET  AL.  V.  LAIRD  et  al. 

Mabte»— "Whei?  not  Liable  fob  Neqlioencb  ow  Sebvant.— Where  parties 
employed  architects,  reputed  to  be  skillful  in  their  profession,  to  con- 
stmct,  at  a  designated  point  on  a  creek,  a  dam,  or  embankment,  of  cer- 
tain specified  dimensions,  capable  of  resisting  all  floods,  and  freshets  of 
the  stream  for  the  period  of  two  vears,  and  to  deliver  it  completed  by  a 
given  time;  and  before  the  embankment  was  comploted  it  was  broken  by 
a  sudden  freshet,  and  a  large  body  of  water,  confined  by  it,  rushed  down 
the  channel  of  the  stream,  carrying  away  and  destroying,  in  its  coarse, 
the  store  of  plaintiffs,  with  their  stock  of  merchandise.  The  employers 
exercised  no  supervision,  gave  no  directions,  furnished  no  materials,  nor 
had  they  accepted  the  work.  Plaintiffs  having  brought  suit  to  recover 
tho  damage  sustained  by  them,  against  the  employers  and  contractors: 
Ueldy  that  the  latter  alone  were  liable. 

*  Idem  — Rlspondeat  Supebioe,  when  not  to  Apply.— The  relation  of  the 
parties  is  that  of  independent  contractors;  the  relation  of  master  and 
servant,  or  superior  and  subordinate,  did  not  exist  between  them,  and 
therefore  the  doctrine  repondeat  supericr  does  not  apply  to  (ho  case. 

Idem.--Contbactob'8  Liability. — The  architects  alone  were  responsible  to 
third  parties,  the  defective  construction  which  caused  the  injury  not  be- 
ing inherent  in  the  original  plan  contracted  for.  If  the  plan  of  this 
work  had  been  devised  by  the  owners,  and  the  builders  simply  engaged 
to  carry  it  out,  and  the  defects  from  which  the  injuries  resulted  had 
been  inherent  in  the  plan,  then  the  former  would  have  been  liable  to 
plaintiffs. 

1  Idkm.  —A  person  who  undertakes  the  erection  of  a  building,  or  other  work, 

1.  Approve.!  Favjouv.  Sealftf  2J  Cal.  249;  Baker  v.  Kintry,  83  Cal.  C34.  Approved  Dw- 
praU  V  Lick.  -^  Cai.  G02;  O^IIale  v.  Sacramento,  48  Cal.  214;  Stepkani  v.  Brown,  40  111.  436; 
Meyer  y.  ^iuLand  P.  R.  R.  Co.,  2Keb.  3>2. 
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: , 

for  his  own  benefit,  is  not  responsible  for  injuries  to  third  persons,  oc- 
casioned by  the  negligence  of  a  person,  or  his  servautH,  who  are 
actually  engaged  in  exeoating  the  whole  work,  under  an  independent 
contract. 

Idek.— RioHT  OF  Sbliotion  NacnsABT  to  fix  Liabilxtt.— The  right  of  se- 
lection id  the  basis  of  the  responsibility  of  a  master  or  principal  for  the 
acts  of  his  agent.  No  one  can  be  held  responsible,  as  principal,  who 
has  not  the  right  to  choose  the  agent  from  whose  act  the  injury  flows. 

1  Hastes  Liable  avteb  Aockftancs  of  Wobz.— After  the  acceptance  of  the 
work,  or  construction,  by  the  person  for  whom  it  was  built,  he  becomes 
liable  for  subsequent  injuries,  having  thus  assumed  the  responsibility  of 
its  sufficiency;  and  the  liability  of  the  contractors  ceases. 

Idem. — Where  the  enterprise  undertaken  is  a  lawful  one,  and  is  entrusted 
to  competent  and  skillful  architects,  the  mere  fact  that  the  improye- 
ments  iire  erected  upon  the  land  of  the  proprietor  is  no  just  reason  why 
liability  should  attach  to  him,  daring  its  progress,  any  more  than  if  such 
enterprise  be  executed  elsewhere. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial 
District,  County  of  Neveda. 

In  June,  1856,  the  defendants  Laird  and  Chambers 
[470]  contracted  ♦with  their  co-defendants,  Moore  and  I'oss, 
the  latter  being  architects,  of  reputed  skill  and  exper- 
ience, for  the  construction  of  a  dam,  forty  feet  in  hight,  on  Deer 
Creek,  at  a  point  several  miles  above  the  city  of  Nevada.  The 
design  of  this  dam  vras  to  force  an  accumulation  of  the  waters 
of  said  creek,  at  that  point,  so  as  to  fill  a  basin  of  about  one 
hundred  acres,  immediately  above  the  dam,  with  water,  that 
could  be  used  for  mining  purposes,  during  the  summer  season. 

Under  the  contract,  Moore  and  Foss  bound  themselves  to 
construct  across  said  stream,  at  their  own  expense  of  money, 
material,  and  labor,  a  dam,  or  embankment,  forty  feet  high,  of 
substantial  material  and  skillful  workmanship,  capable  of  resist- 
ing all  floods  and  freshets,  for  the  period  of  two  years  from  its 
completion,  and  to  deliver  the  same  to  defendants  Laird  and 
Chambers,  complete,  on  or  before  a  given  time,  guarantying  it 
to  withstand  the  floods  and  freshets,  for  such  period  from  its 
completion. 

Laird  and  Chambers  bound  themselves  to  pay  Moore  and 
I  Foss  certain  sums  of  money,  as  the  work  progressed,  and  upon 
the  completion  of  the  dam,  according  to  the  stipulation,  to  ac- 
cept and  receive  the  same,  and  pay  them  the  balance  due  under 
the  contract. 

Moore  and  Foss  commenced  work  on  the  dam  in  July,  1856, 
ceased  for  a  short  time,  re^jommenced  in  October,  1856,  and 
from  that  time  continued,  according  to  their  own  model  and 
plan,  to  construct  the  dam. 

On  the  15th  of  February,  1857,  before  the  work  was  wholly 
completed,  and  before  it  had  been  accepted  by  Laird  and  Cham- 
bers, it  was  carried  away  by  a  sudden  storm  and  freshet. 

The  plaintiffs  in  this  cause,  Boswell  &  Hanson,  were  merchants 
in  the  city  of  Nevada,  and  had  in  the  month  of  September, 


1.  cited  Far09if  y.  SeaU»,  29  OaL  348. 
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1856,  erected  a  store  on  the  margin  of  Deer  Creek,  and  put 
therein  a  large  stock  of  goods. 

When  the  dam,  on  the  15th  of  February,  1857,  broke  away,  a 
great  volume  oi  water  was  loosened  in  the  channel  of  the  creek, 
an\l,  sweeping  down  in  a  torrent,  the  waters  carried  away  and 
destroyed  the  building,  store,  and  stock  of  goods  belonging  to 
plaintiffs.     The  testimony  showed  that  Laird  and  Chambers  had  \ 
not  been  at  the  dam  from  the  day  of  the  commencement,  until 
after  the  breakage;  that  they  prescribed  no  plan  for  its  construe-  I 
tion,  furnished  no  materials,  neither  employed  nor  directed  any  \\ 
hand  engaged  upon  the  work,  nor  took  any  part  in,  or  control  j 
over  the  same;  had  not  received  the  work  from  the  contractors, 
nor  had  Moore  and  Foss  completed  the  work,  nor  delivered  or 
tendered  the  same  to  Laird  and  Chambers,  at  any  time  before 
the  injury  to  plaintiffs  occurred. 

It  further  appeared,  on  the  trial,  that  about  fifteen  hours  be- 
fore the  dam  gave  way,  word  was  sent  to  the  plaintiffs  of 
the  an-*ticipated  danger,  and  that  no  attention  was  paid  [471] 
to  the  warning.  On  the  conclusion  of  plaintiff's  testi- 
mony, counsel  for  defendants  Laird  and  Chambers,  moved  the 
Court  below  for  a  nonsuit  as  to  them,  which  motion  the  Court 
Overruled,  and  defendants  Laird  and  Chambers  excepted. 

After  the  evidence  was  finished,  the  Court  was  asked  by  de- 
fendants (among  others)  to  give  the  following  instructions  to  the 
jury — which,  being  refused,  the  defendants  Laird  and  Cham- 
bers excepted: 

*'  Where  one  or  more  persons  engage  for  the  construction  of 
a  work  or  dam,  with  contractors  to  whom  are  given  the  entire 
control  of  the  work,  the  selection  of  the  mode  and  model,  and 
the  choice  and  employment  of  the  hands  assisting,  such  person 
or  persons  so  engaging  are  not  responsible  in  law  for  damages 
resulting  from  the  neghgence  or  unskillf ulness  of  such  contract- 
ors, or  of  any  of  their  hands  about  such  work.  And  if,  from  the 
evidence,  the  jury  believe  that  under  the  contract  between  Laird 
and  Chambers,  of  the  one  side,  and  Moore  and  Foss,  of  the 
other,  for  the  construction  of  the  dam  across  Deer  Creek,  Moore 
and  Foss  acted  under  an  independent  employment,  had  the  sole 
control  of  the  work,  and  the  manner  of  its  building,  the  employ- 
ment and  management  of  the  hands  engaged  thereon,  and  that 
Laird  and  Chambers  had  not  received  the  dam  from  such  con- 
tractors before  it  broke,  the  jury  will  find  for  the  defendants 
Laird  and  Chambers. 

**  Where  one  or  more  persons  engage  for  the  construction  of 
a  work,  with  contractors  to  whom  are  entrusted  the  sole  and  en- 
tire direction  and  control  of  the  work,  as  well  as  the  employment 
and  management  of  all  assistants,  the  relation  of  principal  and 
agent,  or  master  and  servant,  does  not  exist  between  such  per- 
sons and  such  contractors,  and  such  persons  are  not  responsible 
for  any  negligence  or  unskillf  ulness  of  such  contractors,  or  those 
employed  by  them." 

The  Court,  at  the  request  of  plaintiffs  (among  others),  gave  to 
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the  jury  the  following  instruction,  under  the  exceptions  of  Laird 
and  Chambers'  counsel:  "That  if  the  defendants  Laird  and 
Chambers  employed  the  defendants  Moore  and  Moss  to  con- 
struct the  dam  referred  to  in  the  pleadings  and  evidence  in  this 
cause  at  the  point  where  the  same  was  erected,  and  such  d'am 
gave  away  and  broke  by  reason  of  its  unskillful  construction, 
and  an  injury  resulted  therefrom  to  plaintiffs,  that  then  defend- 
ants Laird  and  Chambers  are  liable  in  this  suit." 

The  jury  found  a  verdict  for  plaintiffs,  of  five  thousand  dollars, 
on  which  judgment  was  rendered  against  all  the  defendants,  who 
moved  for  a  new  trial ;  which,  being  denied,  they  appealed. 

E.  Meredith  y  for  Appellants. 

Where  defendant's  house  was  injured,  by  means  of  ex- 
[472]    cavation,  *for  improvements  on  an  adjoining  lot,  defend- 
ant cannot  recover,  where  he  was  warned  and  took  no 
measures  to  protect  himself  and  prevent  the  injury.    (12  Liv.  Law 
Ma^'.  5,701;  Dunlap-v.  WaUlngford,  Penn.  Sup.  Co.  K.  1854.) 

The  exception  next  arising  on  this  appeal,  for  the  considera- 
tion of  this  Court,  is  that  taken  to  the  order  of  the  Court  below, 
overruling  the  motion  for  nonsuit  as  to  Laird  and  Chambers, 
defendants — the  grounds  assigned  for  said  motion  being,  as  set 
forth  in  statement  of  case  of  transcript,  to  wit :  that  the  evidence 
before  the  jury  showed  that  defendants  Laird  and  Chambers  were 
not  liable  for  the  injuries  complained  of ;  their  connection  with 
the  construction  and  maintenance  of  the  dam,  the  breakage  of  ' 
which  occasioned  the  injury,  being  only  by  means  of  a  contract 
with  defendants  Moore  and  Foss,  under  an  independent  employ- 
ment, and  one  clearly  excluding  the  relation  of  master  and  serv- 
ant, or  principal  and  agent;  the  contractors  being  engaged  upon 
the  work,  and  having  entire  control  and  management  of  the  same 
at  the  time  of  such  breakage. 

This  proposition  involves  a  principle  of  importance  far  beyond 
its  eflect  upon  this  case,  or  the  interest  of  the  parties  immedi- 
ately concerned. 

Upon  the  maintenance,  by  our  Courts,  of  the  principle  on 
which  defendants  rely  in  making  this  motion,  the  mechanical 
skill  and  industry,  as  well  as  the  development  of  the  resources 
and  wealth  of  our  people  and  country,  greatly  depend.  To  en- 
courage science  and  skill  in  the  mechanical  arts,  an  avenue  to 
an  independent  position,  above  the  degree  of  servant  or  agent, 
should  be  secured  and  recognized  for  the  proficient.  Capital 
should  be  allowed,  without  hazard,  to  contract  with  the  scientific 
and  skillful,  for  the  performance  of  any  work  peculiarly  belong- 
ing to  their  department.  Inducements  of  constant  and  powerful 
operation  may  be  thus  held  out  t©  all,  to  acquire  superior  profi- 
ciency in  any  given  line  of  the  mechanical  arts.  The  most  pro- 
ficient become  the  most  sure  of  employment  and  reward. 

On  the  contrary,  if  capital,  contracting  for  the  erection  or  con- 
struction of  a  given  work,  is  to  be  held  responsible  for  the  fail- 
ures and  omissions  of  the  contractor,  under  all  circumstances 
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and  phases  of  bargains,  capital  must  become,  in  all  iransactious, 
the  superintendent — and  the  proficient  in  any  trade  or  art  be 
confined  to  the  common  level  of  the  ignorant  and  incompetent. 

In  thus  taking  away  the  rewards  and  encouragements  for  pro- 
ficiency, all  progress  and  advancement  in  the  great  arts  which 
make  a  people  and  nation  vdse,  wealthy,  powerful,  and  prosper- 
ous, are  impaired,  if  not  entirely  destroyed. 

The  work  to  be  performed  in  this  case  was  the  construction 
of  a  frame  dam  or  embankment,  to  accumulate  the  waters  of  a 
stream  for  useful  and  lawful  purposes.  A  knowledge,  not  merely 
of  the  business  of  the  carpenter  and  joiner,  but  of  the  sci- 
ence of  *  hydrostatics  and  hydraulics,  as  also  the  relative  [473] 
strength  of  the  various  materials,  was  necessary  to  its  due 
performance. 

Laird  and  Chambers,  who  were  merely  miners,  would  have 
been  deemed  reckless  had  they  undertaken,  unaided,  such  a 
work.  The  law  required  greater  prudence  on  their  part,  and 
what  reason  and  law  required,  they  did.  They  employed  ex- 
perienced and  skillful  workmen  to  construct  the  dam  according 
to  the  rules  established  by  their  experience  and  learning,  under 
an  independent  employment,  leaving  the  whole  to  their  control, 
they  to  pay  for  the  same,  and  to  accept  the  same  upon  its  com- 
pletion. 

In  preserving  the  encouragements  for  proficiency  in  mechan- 
ical industiy,  the  best  and  surest  way  is  kept  open  to  the  rapid 
and  full  development  of  the  natural  wealth  of  the  land.  If 
capital  cannot  avail  itself  of  skill  and  science  without  risk,  and 
the  necessity  of  personal  superintendence,  under  an  independ- 
ent employment  and  contract,  it  will  remain  idle  and  unex- 
pended, and  the  immense  works,  such  as  damming  streams  and 
torrents,  and  the  lakes  of  our  mountains,  necessary  to  the  pros- 
perity of  our  State,  remain  forever  objects  of  our  dreams  in- 
stead of  realities.  The  mineral  region  of  California  is  the  field 
where  industry  looks  for  its  reward;  the  gold  embosomed  in  the 
sands  and  rocks  of  our  mountains,  the  life-blood  which  fills  the 
veins  of  commerce  and  enterprise;  and  water,  the  indispensable 
element  to  make  those  mines  fruitful,  and  to  cause  the  gold  to 
flow,  heaven,  in  its  bounty,  supplies  an  abundance  during  the 
year,  but  too  much  comes  at  one  season,  and  too  little  at  an- 
other. It  is  left  for  man's  ingenuity  and  energy  to  arrest  the 
escaping  surplus  of  water,  and  confine  it  for  profitable  us^  in 
summer. 

To  secure  this  desideratum,  common  alike  to  all  of  the  land, 
no  business,  trade,  or  art,  should  be  more  carefully  protected — 
proficiency  in  none  more  generously  encouraged,  than  the  art  of 
building  dams,  reservoirs,  (usqueducts  and  embankments,  those 
means  of  man  in  controlling  water,  the  main  lever  of  our  indus- 
try and  prosperity. 

The  evidence  of  the  plaintiffs  clearly  established  that  the  re- 
lation of  master  and  servant,  or  principal  and  agent,  did  not 

451 


Digitized  by 


Google     — 


474  BosWELL  t;.  Ijajbx>.  [Sup.  Ct. 

exist  between  Laird  and  Chambers,  and  Moore  and  Foss,  the 
contractors  and  builders. 

•  Laird  and  Chambers  could  only  be  held  by  the  doctrine  of  re- 
spondeat superior,  and  that  applies  solely  where  the  rehition  of 
principal  and  agent  exists. 

No  responsibility  can  fasten  itself  upon  them,  as  an  incident 
to  their  ownership  of  the  soil  on  which  the  dam  was  being  con- 
structed, as  has  been  adjudged  to  do,  where  a  fee-simple  owner 
suffered  a  nuisance  on  his  land. 

Laird  and  Chambers  had  no  legal  right  whatever  over  the 
ground  or  soil — having  no  deed  to  it — no  patent,  and 
[474]  having  *made  no  location  of  a  warrant  or  claim  to  any 
given  spot  or  quantity  of  ground,  under  any  existing  law. 
They  had  neither  title,  color  of  title,  or  possession.  Such  be- 
ing the  facta  and  circumstances,  as  shown  by  plaintiff's  own 
evidence,  we  contend  there  was  nothing  to  submit  to  the  jury  in 
the  case,  as  to  defendants  Laird  and  Chambers,  and  defendants' 
motion  for  a  nonsuit  should  have  been  granted. 

A  person  agreeing  for  a  specific  construction  with  a  contrac- 
tor, under  an  independent  employment,  to  whom  is  given  the 
entire  control  of  the  work,  the  selection  of  those  by  whom,  and 
the  manner  how  it  shall  be  done,  does  not  stand  in  the  relation 
of  master  and  servant,  as  to  such  contractor,  and  is  not  respon- 
sible for  damages  arising  from  the  negligence  of  such  contrac- 
tor, or  any  employee  of  such  contractor.  (Pack  v.  The  Mayor, 
etc.,  of  New  York,  4  Seld.  222;  Blake  v.  Ferris,  1  Seld.  48;  KeUy 
V.  The  Mayor,  ecL,  of  New  York,  1  Kern.  432;  De  Forrest  y, 
Wright,  2  Mich.  368;  Moore  v.  Seaborne,  Id.  530;  Qaarman  v. 
Burnett,  6  Mees.  &  W.  510;  HoIMU  d  Eeider  v.  The  N.  W.  BaUr 
%oay  Go,  4  Exch.  254.) 

To  render  one  person  liable  for  the  negligence  of  another,  the 
relation  of  master  and  servant,  or  of  principal  and  agent,  must 
exist  between  them.  (Stevens  v.  Armstrong,  2  Seld.  435 ;  City 
of  Buffalo  V.  HoUoway,  3  Seld.  493;  SproiUe  v.  Hemminway,  14 
Pick.  1;  Story  on  Agency,  Sec.  453,  b.  and  c;  Hobbitt  &  Beider 
V.  The  N  W.  Railway  Co.  4  Exch.  254;  13  Jurist,  659.) 

The  evidence  of  plaintiff  proved  that  Laird  and  Chambers 
contracted  solely  with  Moore  and  Foss,  for  the  completion,  in  a 
given  time,  of  a  work  which  was  never  completed,  nor  tendered 
to  them,  and  that  the  work  gave  way  while  being  erected  by 
thirteen  or  seventeen  others,  who  were  solely  employed  by 
Moore  and  Foss,  the  contractors.  These  hands  or  employees  of 
Moore  and  Foss,  were  the  persons  guilty  of  the  negligence,  if 
any  was  committed.  Moore  and  Foss  alone  can  be  held  respon- 
sible for  their  acts.  Moore  and  Foss  were  their  principals,  and 
that  precludes  the  idea  that  Laird  and  Chambers  were. 

There  cannot  be  two  superiors  or  principals  at  the  same  time, 
and  where  the  employee  commits  the  negligence,  the  responsi- 
bility is  that  of  the  immediate  employer.  {Blake  v.  Ferris,  1 
Seld.  48;  Pack  v.  The  Mayor  of  N.  Y,  4  Seld.  222;  Laugher  v. 
Pointer,  5  Bam.  &  C.  558.) 
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Where  an  employee  is  exercisiDg  a  distinct  and  independent 
employment,  and  is  not  under  the  immediate  control,  direction, 
or  supervision  of  the  employer,  the  latter  is  not  responsible  for 
the  carelessness  or  negligence  of  the  employee.  (i>e  Forrest  v. 
WrigJU,  2  Mich.  368.) 

In  such  cases,  the  contractor  alone  is  responsible  for 
negli-*gence  arising  from  his  conduct,  or  that  of  his  [475] 
employees;  and  "when  one  contracted  to  cut  logs  the 
employees  had  on  certain  land,  and  to  deliver  them  without  as- 
sistance or  supervision  of  or  from  the  employees,  the  relation  of 
master  and  servant  does  not  exist,  and  the  employee  alone  is 
liable  for  any  injury  occasioned  to  others,  by  his  conduct  in 
performing  his  contract.  (Moore  v.  Seaborn,  2  Mich.  520;  Ilob- 
bUt  V.  N.  W.  Railway  Co,,  4  Exch.  256;  Allen  v.  Hayward,  7 
Owen's  Bank.  R.  970.) 

The  fact  that  the  employer  selected  the  employee  does  not 
determine  or  conclude  the  responsibility  of  the  former.  The 
power  of  direction,  control  and  management,  must  be  left  with 
the  primary  employer,  although  he  selected  his  employee. 
{Kelly  y.  Mayor,  etc,  of  N.  Y.,  1  Kern.  436;  HobbiU  v.  N,  W.  B. 
Co,  4  Exch.  258.) 

"  The  proposition  that  a  person  shall  be  answerable  for  any 
injuries  which  arise  in  carrying  into  execution  that  which  he 
has  employed  another  to  do,  seems  to  be  too  large.  His  liability 
depends  upon  the  nature  of  the  employment,  the  occupation  of 
the  person  employed,  and  the  control  and  authority  of  the  em- 
ployee over  the  persons  employed,  as  well  as  over  the  manner 
of  the  execution  of  the  employment,  as  also  upon  the  occasion 
and  nature  of  the  injury."    {Moore  v.  Seaborn,  2  Mich.  530.) 

*'  A  master  is  responsible  for  the  acts  of  his  servant,  but  that 
a  person  is  liable,  not  only  for  all  the  acts  of  his  servant,  but 
for  any  injury  which  arises  by  the  act  of  another  person,  in 
carrying  into  execution  that  which  that  other  person  has  con- 
tracted to  do  for  his  benefit,  is  too  large  a  position — cannot  be 
maintained  without  overturning  some  decisions,  and  must  lead 
to  consequences  which  would  shock  the  common  sense  of  all 
men."    (O v.  Burnett,  6  Mees.  &  W.  510.)  , 

The  relation  of  master  and  servant  has  been  constructively 
raised,  by  drawing  a  distinction  between  real  property  and  per- 
sonal, and  the  owner  of  real  estate  deemed  the  master  of  all  en- 
gaged on  his  land.  Laird  and  Chambers  were  not  the  owners 
of  a  foot  of  the  land,  and  this  doctrine  constructively  arising — 
this  relationship  cannot  apply  to  this  case,  but  we  reply  to  the 
attempt  to  make  it  apply,  by  saying  that  the  doctrine  has  been 
long  since  abandoned  and  overruled — at  least  so  far  modified 
that  it  cannot  now  affect  the  rights  or  responsibilities  of  the  de- 
fendants Laird  and  Chambers. 

' '  The  owner  of  real  estate  is  not  answerable  for  acts  of  care- 
lessness, negligence  and  mismanagement,  committed  upon  or 
near  his  premises,  to  the  injury  of  others,  if  the  conduct  of  the 
business  which  causes  the  injury'  is  not  on  his  account,  nor  at 
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his  expense,  nor  under  his  orders  or  official  control."  (Earle  v. 
ITaZZ,  .2  Met.  353.) 

A  distinction  has  been  made  between  fixed  and  real  property 
and  personal  chattels,  in  establishing  the  relation  be- 
[476]  tween  mas-*ter  and  servant,  but  that  distinction  is  now 
abolished,  except  when  the  act  complained  of  amounts 
to  a  continuing  nuisance.  (De  Forrest  v.  Wright,  2  Mich. 
372;  Eobbia  v.  London  db  N,  W.  BaUway  Co.,  4  Exch.  254;  Blake 
V.  Ferris,  1  Sel.  62,  63,  64,  65.) 

Laird  and  Chambers,  defendants  in  this  case,  neither  owning 
nor  occupying  the  land  on  which  the  dam  was  being  erected, 
cannot  be  held  responsible  as  proprietors  for  the  negligence  of 
those  building  the  dam.  The  foundation  of  the  common  law 
responsibility  not  existing,  the  rule  does  not  apply.  {CessarUe 
^  ratione  legis  cessat  ipsa  J£x.) 

By  the  common  law,  sic  utere  tuo  vi  alienum  non  Icedas,  is  a 
maxim  expressing  an  obligation,  but  that  maxim  being  based 
upon  the  ownership  of  the  soil,  its  application  was  not  recog- 
nized by  this  Court,  in  the  case  of  Tenny  v.  The  Miner's  Ditch 
Co.,  (April  Term,  1857,  similar  in  some  important  particulars, 
to  the  present,)  for  the  reason  that  both  parties  were  upon  the 
public  lands.  The  refusal  of  the  instructions  last  referred  to, 
entitles  defendants  to  a  reversal  of  the  judgment,  and  a  new 
trial. 

ilcConnell  &  NiLes,  and  A,  A.  Sargent,  for  Respondents. 

It  is  contended,  we  believe,  by  the  appellants,  that  Laird  and 
Chambers  are  not  liable  in  these  actions,  because  the  work  of 
erecting  the  dam  was  performed  by  Moore  aaid  Foss,  under  a , 
contract — and  for  the  additional  reason  that  at  the  date  of  the 
breaking  of  the  dam,  it  had  not  been  completed  nor  accepted  by 
them. 

They  place  this  supposed  exemption  from  liability  of  Laird 
and  Chambers,  upon  the  following  grounds,  viz. : 

1.  Because  the  relation  of  master  and  servant  did  not  exist 
between  Laird  and  Chambers  on  the  one  hand,  and  Moore  and 
Foss  on  the  other. 

2.  Because  Laird  and  Chambers  exercised  no  control  over  the 
work  during  its  progress. 

,  3.  Because  the  dam  and  reservoir,  of  which  it  formed  a  part, 
-were  situated  on  land  belonging  to  the  government. 

4.  As  before  stated,  because  the  dam  had  not  been  entirely 
completed,  and  delivered  over  to  Laird  and  Chambers  at  the 
time  of  the  disaster. 

In  reply  to  the  positions  of  the  appellants,  we  advance  the 
two  following  propositions,  viz. :  That  the  relation  existing  be- 
tween Laird  and  Chambers,  and  Moore  and  Foss,  was  sucli  as 
to  render  the  former  liable  for  the  negligence  of  the  latter,  in 
respect  to  the  building  of  the  dam. 

And  also,  that  these  cases  do  not  depend*  so  much  upon  the 
law,  as  to  master  and  servant,  as  they  do  upon  the  more  gen- 

454 


Digitized  by 


Googk 


Oct.  1857.]  BoswELL  V.  Laird.  478 

era!  principle,  that  every  man  is  liable  for  nuisances,  or 
Btruct-'i'ures  in  the  nature  of  nuisances,  erected  upon  his    [477] 
own  property. 

We  now  propose,  in  support  of  the  first  proposition,  to  take 
up,  for  the  consideration  of  this  Court,  the  various  decisions  ren- 
dered in  this  country  and  in  England,  which  have  a  direct  bear- 
ing upon  the  principle  of  respondecU  superior,  and  in  so  doing, 
shall  briefly  offer  such  comments  as  occur  to  us. 

The  first  decision  in  point  of  time  to  which  we  shall  refer  is 
Lord  Lonsdale's  case  (2  H.  Black.  268-299).  The  principle 
can  be  gathered  only  from  the  pleadings,  which  are  reported  at 
length.  From  them  it  appears  that  the  defendant  Lord  Lons- 
dale, owned  certain  coal  mines,  and  contracted  with  another 
person  to  work  them.  The  house  of  the  plaintiff  having  been 
injured  in  consequence  of  the  careless  manner  in  which  the 
mines  were  worked  by  the  contractor,  he  brought  an  action 
against  his  lordship  for  the  damages,  and  recovered  judgment 
against  him,  which  was  affirmed  on  appeal  to  the  House  of 
Lords. 

In  Stone  et  al,  v.  Cartwrigkt,  6  Term  Rep.  411,  it  was  held 
that  an  action  for  injury,  caused  by  the  negligent  working  of  a 
coal  mine,  must  be  brought  against  the  owner  of  the  mine,  or 
the  immediate  agents,  by  whose  act  the  injury  originated,  and 
not  against  the  intermediate  contractor. 

We  shall  next  invite  your  Honors'  attention  to  the  leading 
case  of  Bush  v.  Steinman  (1  Bos.  &  P.  402),  and  we  do  so  with 
the  greater  confidence,  because  the  opinion  there  rendered  by 
the  Court,  besides  the  respect  due  to  it  as  a  precedent  emanating 
from  a  very  high  source,  is  further  recommended  to  our  favor* 
by  the  vein  of  strong  logical  reasoning  which  pervades  it. 

The  defendant  Steinman  having  purchased  a  house  by  the 
roadside  (but  which  he  had  never  occupied),  contracted  with  a 
surveyor  to  repair  it  for  a  stipulated  sum.  A  carpenter,  having 
a  contract,  under  the  surveyor,  to  do  the  whole  job,  employed  a 
bricklayer  under  him,  and  he  (the  bricklayer)  again  contracted 
for  a  quantity  of  lime,  with  a  lime-bumer,  by  whose  servant  the 
lime  in  question  was  placed  in  the  road.  The  plaintiff  and  his 
wife,  riding  in  a  chaise,  were  overturned  and  injured  by  the  heap 
of  lime. 

Here,  it  will  be  observed,  that  between  the  defendant  and  the 
person  actually  committing  the  wrong,  viz.,  the  lime-burner's 
servant — five  several  and  independent  sub-contracts  intervened, 
viz.:  the  contract  with  the  surveyor — the  surveyor's  contract 
with  the  carpenter  —  the  carpenter's  contract  with  the  brick- 
layer— the  bricklayer's  contract  with  the  lime-burner — and  last, 
the  lim6-burner's  contract  with  his  servant.  So  far  removed  was 
the- defendant  from  the  act,  that  the  Lord  Chief  Justice,  who 
presided  nisi  prius  during  the  trial,  thought  that  no  action 
would  lie  against  him. 

The  Court  of  King's  Bench,  however,   after  mature 
delibera-*tion  and  thorough  argument,  held,  without  a    [478J 
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dissenting  voice,  that  the  owner  of  the  house  was  liable,  and 
judgment  was  rendered  in  accordance  with  that  opinion. 

If  ever  a  principle  was  tested  by  an  extreme  case,  it  was  the 
principle  of  respondeat  superior  by  this  case  of  Bush  v.  Sieinman. 
Indeed,  it  is  scarcely  possible  to  imagine  a  more  extreme  case. 
Yet  the  Court,  acting  upon  the  hypothesis  that  the  defendtmt's 
own  volition  was  the  primary,  if  not  the  proximate  cause  of  the 
injury,  sustained  the  action  against  him. 

He  (defendant)  set  in  motion  the  machinery — ^the  chain  of 
events-— which  finally  resulted  in  the  plaintiff's  injury.  Had  he 
not  owned  the  house  and  engaged  the  surveyor  to  repair,  the 
lime  would  not  have  been  placed  where  it  would  injure  the 
plaintiffs. 

By  a  reference  to  the  opinions  of  the  Judges,  rendered  seriatim, 
it  will  be  seen  that  none  of  them  formed  their  decision  upon  any 
technical  relationship  of  master  and  servant,  subsisting  between 
the  defendant  and  lime-burner's  servant ;  but  all  take  broader 
and  bolder  ground.  The  Chief  Justice  (Eyre)  deduces  the  lia- 
bility from  the  fact  that  the  injury  was  done  by  persons  working 
upon  defendant's  property;  and  goes  on  to  declare,  that  ''whether 
he  (defendant)  worked  by  his  agents,  by  servants,  or  by  con- 
tractors— ^still  it  was  his  work;  and  though  another  person 
might  have  contracted  with  him  for  the  management  of  the 
whole  concern  without  his  interference,  yet,  the  work  being 
carried  on  for  his  benefit  and  on  his  property,  all  the  persons 
employed  must  be  considered  as  his  agents  and  servants,  not- 
withstanding any  such  arrangements,  and  he  must  be  responsi> 
ble  to  all  the  world,  on  the  principle  of  sic  lUere  iuo  ut  alienum 
non  loedas." 

In  another  portion  of  the  same  opinion,  his  Lordship  adds: 
**  Suppose,  then,  that  the  owner  of  a  house,  with  a  view  to  re- 
build or  repair,  employ  his  own  servants  to  erect  a  hord  in  the 
street  (which  being  for  the  benefit  of  the  public  they  may  lawfully 
do),  and  they  carry  it  out  so  far  as  to  encroach  unreasonably  on 
the  highway,  it  is  clear  that  the  owner  is  guilty  of  a  nuisance, 
and  I  apprehend  there  can  be  but  little  doubt  that  he  would  be 
equally  guilty  if  he  had  contracted  with  a  person  to  do  it  for  a 
certain  sum  of  money,  instead  of  employing  his  own  servants 
for  that  purpose;  for,  in  contemplation  of  law,  the  erection  of 
the  hord  would  equally  be  his  act.'' 

The  learned  Chief  Justice  concludes  his  opinion  with  the  fol- 
lowing striking  and  judicious  remarks: 

"  The  responsibility  is  thrown  on  the  principal,  from  whom 
the  authority  originally  moved.  This  determination  is  certainly 
highly  convenient  and  beneficial  to  the  public.  When  a  civil 
injury  of  the  kind  now  complained  of  has  been  sustained,  the 
remedy  ought  to  be  obvious,  and  the  person  injured  should 
[479]  tave  *only  to  discover  the  owner  of  the  house  which  was 
the  occasion  of  the  mischief — not  be  compelled  to  enter 
into  the  concerns  between  that  owner  and  other  persons,  the 
inconvenience  of  which  would  be  more  heavily  felt  than  any 
which  can  arise  from  circuity  of  action." 
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The  concurrence  of  Mr.  Justice  Heath  in  the  judgment  of  the 
Court,  is  based  upon  the  fact  **that  all  the  sub-contracting 
parties  were  in  the  employ  of  the  defendant.  It  has  been 
strongly  argued,  (he  continued,)  that  the  defendant  is  not  liable, 
because  his  liability  can  be  founded  in  nothing  but  the  mere  re- 
lation of  master  and  servant.  But  no  authority  has  been  cited 
to  support  that  proposition.  Whatever  may  be  the  doctrine  of 
the  civil  law,  it  is  perfectly  clear  that  our  law  carries  such 
liability  much  further.  Thus,  a  factor  is  not  a  servant;  but 
being  employed  and  trusted  by  the  merchant,  the  latter,  accord- 
ing to  the  case  in  Salkeld,  is  responsible  for  his  acts."  After 
referring  to  the  case  of  Tattersall,  the  proprietor  of  a  newspaper, 
who  was  held  liable  for  a  libel  inserted  in  the  newspaper,  by 
persons  employed  by  the  owners  under  a  contract  to  collect  news 
and  compose  the  paper,  he  proceeds,  in  a  strain  similar  to  that 
of  the  Chief  Justice,  to  say,  that  ''it  is  not  possible  to  conceive 
a  case,  in  which  more  mischief  might  arise,  than  in  the  present, 
if  the  various  sub-contracts  should  be  sufficient  to  defeat  the 
plaintiff  in  his  action.  Probably  he  would  not  be  able  to  trace 
them  all,  since  none  of  the  parties  would  give  him  any  informa- 
tion; and  consequently  he  might  be  turned  around  every  time  he 
came  to  trial," 

Mr,  Justice  Bookb  concurred  with  Heath,  J.,  and  the  Chief 
Justice,  on  the  ground  that  **  he  who  has  work  going  on  for  his 
benefit  and  on  his  own  premises,  must  be  civilly  answerable  for 
the  acts  of  those  he  employs."  He  then  refers  to  a  case  in  2 
Levison,  where  it  was  held  th^t  it  would  be  intended  by  the 
Court,  that  a  person  having  work  going  on  for  his  benefit,  has  a 
control  over  all  those  persons  who  work  on  his  premises;  and 
he  shall  not  be  allowed  to  discharge  himself  from  that  intend- 
ment of  law  by  any  act  or  contract  of  his  own. 

We  desire  to  remark,  on  this  case  of  Bush  v.  Steinman,  that  it 
carries  the  principle  of  respondeat  superior  much  further  than 
some  of  the  more  recent  decisions  seem  inclined  to  follow  it, 
and  very  much  further  than  is  requu-ed  to  sustain  the  case  at 
bar.  The  original  contract  with  cl;e  surveyor,  was  for  repairing 
the  house  of  defendant.  It  does  not  appear  from  the  history  of 
the  case,  that  any  necessity  existed  for  placing  the  lime  in  the 
road,  and  it  certainly  was  a  very  great  stretch  of  the  legal  in- 
tendment, to  say  that  the  defendant  Steinman,  had  in  contem- 
plation, at  the  time  of  making  the  contract  with  the  surveyor, 
that  in  pursuance  of  the  authority  given  by  that  contract,  the 
lime-burner's  servant  would  place  the  lime  in  the  road. 
Indeed,  it  *seems  to  us,  that  the  most  effective  answer  the  [480] 
defendant  could  have  made  to  the  action,  would  have 
been,  that  the  act  of  throwing  the  lime  in  the  road  was  not  so 
much  a  negligent  as  a  willful  act;  and  that  therefore  quoad  hoc, 
the  servant  had  acted  without  the  scope  of  his  authority. 

In  the  case  at  bar,  on  the  other  hand,  the  contract  between 
Laird  and  Chambers  and  Moore  and  Foss,  contemplated,  in  ex- 
press terms,  the  very  act  which  occasioned  the  injury,  viz. :  the 
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building  of  the  dam.  That  case  would  be  more  germane  to  the 
present,  if  the  jury  had  been  committed  by  means  of  the  identi- 
cal house  which  was  the  subject  of  the  repairs,  and  by  reason  of 
such  repairs.  As  for  instance,  suppose  the  house  so  repaired, 
or  while  in  the  process  of  repair,  had,  owing  to  the  process  of 
repairing,  fallen  upon  and  crushed  the  habitation  of  a  neighbor. 
Then,  in  the  estimation  of  all,  including  those  Judges  who  dis- 
sent from  the  extreme  doctrine  of  Bush  v.  Steinman,  the  owner 
would  have  been  liable  for  the  injury. 

To  take  another  instance  for  the  sake  of  illustration :  suppose 
some  of  the  servants  of  Moore  and  Foss  had  placed  the  timbers 
used  in  the  construction  of  the  dam,  in  the  road,  so  as  to  create 
an  obstruction  to  travel,  and  a  person  is  injured  by  such  negli- 
gent act;  then,  according  to  the  decision  of  Bush  v.  Steinman, 
Laird  and  Chambers  would  be  liable  for  the  injury — because,  by 
legal  intendment,  the  persons  placing  the  timber  in  the  road  are 
acting  as  their  agents  or  servants.  But  how  much  stronger  and 
more  convincing  would  be  the  reasons  for  the  liability,  provided 
the  timber  had  been  so  placed  in  pursuance  of  an  express  con- 
tract between  them  and  the  persons  doing  the  act?  Yet  this  is 
exactly  the  case  at  bar. 

Thus  much  for  the  present,  as  to  the  ruling  in  that  somewhat 
celebrated  decision. 

In  pursuance  of  the  plan  adopted,  to  review  the  principal  re- 
ported cases  having  a  bearing  on  this  question,  we  shall  next 
refer  the  Court  to  Mathews  v.  The  West  London  Water  Works  Co, 
(3  Camp.  402),  which,  although  a  mere  determination  at  nisi 
priusy  is  yet  entitled  to  respect,  because  of  the  eminence  and 
learning  of  the  Jud^re  (Lord  Ellenborough)  who  made  it. 

It  appears  that  me  defendant  (a  corporation)  had  a  contract 
with  certain  pipe-layers,  to  lay  down  pipes  through  the  different 
streets  of  the  metropolis,  and  that  the  pipe-layers  hired  the  men 
actually  employed  to  do  the  work.  These  men,  in  laying  pipes 
in  Tottenham  Court  Boad,  left  a  quantity  of  rubbish  in  the 
street,  without  any  light  sufficient  to  show  it,  or  watchmen  to 
warn  passengers  of  their  danger.  The  consequence  was  that 
the  Liverpool  coach,  driven  by  the  plaintiff,  was  overturned,  his 
leg  broken,  etc.  The  question  was,  whether  the  action  was 
properly  brought  against  the  water  company  instead  of 
[481]  the  pipe-*layers;  and  Lord  Ellenborough  said  there  was 
no  doubt  of  the  defendant's  liability. 

The  same  observation  may  be  made  on  this  case  that  we  have 
made  on  the  case  of  Bush  v.  Sieinmany  viz.  :  that  it  carries  the 
defendant's  liability  further  than  is  necessary  to  sustain  the  case 
at  bar;  for  the  accumulation  of  rubbish  is  collateral  or  inci- 
dental to  the  subject-matter  of  the  contract — the  pipe-laying. 

The  case  of  Laugher  v.  Pointer,  5  Barn.  &  C,  548  to  580,  was 
as  follows  :  The  defendant,  the  owner  of  a  carriage,  hired  a  pair 
of  horses  from  a  stable-keeper  to  draw  it  for  a  day.  The  stable- 
keeper  provided  a  driver  for  the  horses,  through  whose  negli- 
gence an  injury  was  done  to  the  horse  of  a  third  person.     The 
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Court  was  equoDy  divided  as  to  defendant's  liability.  It  will, 
we  tbink,  strike  tbis  Court,  as  it  bas  ourselves,  tbat  tbe  circum- 
stances of  tbis  case  bear  but  a  sligbt  analogy  to  tbose  of  Bush  v. 
Steimnan,  Yet  it  is  tbe  case  most  relied  upon  by  tbo3e  wbo 
doubt  tbe  autbority  of  tbat  decision.  It  will  be  observed,  bow- 
ever,  tbat  neitber  Abbott,  C.  J.,  nor  Mr.  Justice  Ltttendale,  who 
deny  tbe  liability  of  tbe  owner  of  tbe  carriage,  attempt  to  invali- 
date tbe  general  reasoning  of  Bush  v.  Steinman,  Tbey  merely 
deny  its  applicability  to  tbe  case  tben  under  consideration.  In- 
deed, tbere  could  be  no  difficulty  in  deciding  for  tbe  defendant, 
witbout  unsettling  a  single  principle  embraced  in  Bush  v.  Stein- 
TKian;  for  it  was  not  tbe  case  of  a  person  engaging  anotber  by 
contract  to  do  a  certain  act,  from  tbe  doing  of  wbicb  an  injury 
resulted,  but  a  mere  arrangement  by  wbicb  tbe  property  and 
servant  of  one  individual  became,  for  a  brief  period  of  time,  sub- 
ject to  tbe  convenience  of  anotber — and  to  bold  tbat  otber  liable 
would  not  only,  as  a  principle,  contravene  all  our  notions  of 
justice,  but  would,  as  a  rule,  be  far  too  inconvenient  and  im- 
practicable for  tbe  daily  purposes  of  life.  For  if  tbe  owner  of 
tbe  carriage,  in  the  case  cited,  is  liable^  why  not,  as  was  very 
properly  remarked  by  Tinpal,  arguendo,  bold  tbe  passengers  in 
a  stage-coach  liable  for  an  injury  resulting  from  careless  driving? 

In  Smith  v.  Lawrence,  2  Man.  &  E.  1,  this  point  was  again  be- 
fore tbe  Court,  and  it  was  held  tbat  tbe  owner  of  tbe  horses  and 
master  of  tbe  postiUions  was  liable  to  the  owner  of  tbe  carriage 
for  an  injury  caused  by  careless  driving. 

Tbe  case  of  Fenion  v.  The  GUy  of  Dublin  Steam  Packet  Co.,  8 
Adol.  &  EL,  541  to  545,  was  a  case  of  injury  to  a  vessel  from  a 
collision  with  a  steamboat.  Tbe  boat  was  tbe  property  of  the 
defendant,  but  had  been  chartered  to  Bails.  The  defendant,  by 
the  charter-party,  reserved  tbe  right  to  furnish  tbe  crew  of  the 
boat,  and  did,  in  fact,  furnish  it.  The  Court  held  that  tbe  de- 
fendant was  liable ;  but  they  do  not  decide  that  Dails,  the  char- 
terer, would  not  also  have  been  held  liable  had  he  been  sued. 
On  the  contrary,  they  seem  to  admit  tbe  liability  of  both 
defend-* ant  and  Dails;  for  Lord  Denman  remarks  that  [482] 
'*tbe  question  is  not  whether  tbe  charterer  is  liable,  but 
whether  tbe  owners,  wbo  have  let  him  have  tbe  benefit  of  tbe 
vessel,  are  liable  for  the  negligence  of  the  servants  whom  they 
have  put  on  board  for  him.  It  does  not  turn  on  tbat  question. 
Tbe  charterer  may  be  answerable  also."  And  Patterson,  Just- 
ice, declares,  ''  it  is  not  inconsistent  to  hold  the  hirer  and  letter 
both  liable." 

"We  first  refer  the  Court  to  the  cases  decided  in  Massachusetts. 

The  case  of  Earle  y.  HaU,  2  Met.  35G,  was,  in  substance,  as 
follows : 

Hall,  the  defendant,  had  entered  into  an  agreement  with  one 
Gilbert  for  the  sale  of  a  lot  of  land,  upon  which  Gilbert  was  to 
erect,  at  his  own  expense  and  upon  his  own  responsibility,  a 
brick  house.  Hall  agreed  to  make  conveyance  to  Gilbert  upon 
payment  of  the  consideration  money.     Afterwards,  Hall,  having 
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received  the  consideratien  money,  did  actually  execute  the  stipu- 
lated conveyance  to  Gilbert,  who  mortgaged  the  premises  to  some 
third  parties  to  secure  the  payment  of  a  debt  to  them.  The  work- 
men employed  by  Gilbert,  while  engaged  in  the  x^reparatory  ex- 
cavations, dug  out  the  earth  under  the  wall  of  plaintiff's  house, 
which  adjoined  the  lot  sold  by  Hall. 

The  decision  of  the  Court  is  against  the  liability  of  Hall,  but 
the  reasoning  adopted  fully  sustains  the  position  assumed  by  us. 

The  Court,  after  referring  to  the  principal  English  authorities, 
said: 

"The  general  principle  to  be  extracted  from  the  cases,  in  re- 
gard to  the  use  of  real  property,  is,  that  the  owner  of  real  estate, 
either  absolutely,  or  for  the  time  being — he  who  has  the  manage- 
ment and  control,  and  takes  the  beneJit  and  profit  of  the  estate- 
he  at  \frhose  expense  and  on  whose  account  the  business  is  car- 
ried on — 6hall  be  responsible  to  third  persons  for  the  careless- 
ness, negligence,  or  want  of  skill  of  those  who  are  carrying  on 
or  conducting  the  business  by  which  they  are  damnified ;  and 
this,  whether  the  persons  thus  employed  and  engaged  are  work- 
ing on  wages  or  by  contract — and  whether  they  are  employed 
directly  by  the  principal  or  by  a  steward,  agent,  or  manager, 
having  the  superintendence  of  his  estate.  Several  principles  of 
law  seem  to  be  referred  to  as  the  source  of  this  responsibility. 
One  is,  that  he  who  does  an  act  by  another,  does  it  himself. 
Though  not  the  work  of  his  hands,  it  is  the  result  of  his  will. 
His  mind,  his  intent,  and  his  purposes,  are  the  efficient  cause  of 
the  operations  conducted  by  others.  Therefore,  it  is  he  who,  in 
the  conduct  of  his  own  business,  causes  the  damage  complained 
of,  and  it  is  of  him  that  redress  shall  be  obtained." 

A^ain,  the  Court  said  :  ** Another  well  recognized  principle  is, 
that  every  one  shall  so  use  his  own  property  as  not  in  the 
[483]  man-*agement  of  it  to  hurt  that  of  another.  Having  the 
power  to  determine  what  agents  shall  be  employed — what 
business  shall  be  carried  on  upon  the  estate  of  which  he  has 
either  the  ownership  or  the  enjoyment  and  possession — it  is 
alike  the  dictate  of  justice  and  public  policy  that  he  shall  be 
responsible  for  the  conduct  of  those  whom  he  may  employ  or 
dismiss,  and  whose  movements  he  may  have  the  power  to  di- 
rect," etc. 

These  remarks  of  that  able  bench,  fully  illustrate  and  ex- 
plain the  theory  of  our  right  of  redress  against  Laird  and 
Chambers. 

The  case  of  Sijone  v,  Codman,  15  Pick.  297,  is  still  more 
strongly  in  point  for  respondents  than  the  foregoing  case. 

"  The  defendant  employed  a  mechanic  to  make  a  drain  for 
him,  on  his  own  land,  and  extending  thence  to  a  public  drain; 
the  mechanic  procuring  the  necessary  materials,  hiring  laborers, 
and  charging  a  compensation  for  his  services  and  disburse- 
ments." 

By  means  of  the  drain-ditch,  constructed  in  pursuance  of  this 
arrangement,  water  was  let  into  plaintiffs  cellar  and  destroyed 
certain  of  his  goods,  etc.     The  Court  said: 
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' '  We  are  of  opinion  that  if  Lincoln,  the  contractor,  was  em- 
ployed by  the  defendant  to  make  and  lay  out  a  drain  for  him  on 
his  own  land,  and  extending  thence  to  the  public  drain,  he, 
Lincoln,  procuring  the  materials,  employing  laborers,  andchai^- 
ing  a  compensation  for  his  services,  etc.,  he  must  be  deemed,  in 
a  legal  sense,  to  have  "been  in  the  service  of  the  defendant,  to 
the  effect  of  rendering  his  employer  responsible  for  want  of  skill, 
or  want  of  due  dilligence  and  care — so  that,  if  the  plaintiff  sus- 
tained damage  by  such  negligence,  the  defendant  was  respon- 
sible for  such  damage." 

We  will  call  attention  to  the  case  of  Yates  v.  Brown,  8  Pick. 
24,  which,  at  first  glance,  may  not  seem  strongly  in  point,  as  it 
concerns  the  navigation  of  ships;  but  which,  for  that  very  rea- 
son ought  to  be  held  the  more  conclusive;  since  it  seems  to  be 
conceded  that  the  rule  for  which  we  contend  is  less  stringent  in 
regard  to  personal  than  fix^d  property. 

This  was  a  case  of  collision  of  vessels.  The  defendant's  ves- 
sel, while  under  the  control  of  a  pilot,  ran  into,  and  injured  the 
ship  of  the  plaintiff,  through  the  negligence  of  the  pilot.  Chief 
Justice  Pabseb  said : 

''We  think  that  the  owners  of  a  vessel,  which  by  collision 
with  another  vessel,  has  caused  damage  through  the  fault  or  neg- 
ligence of  any  one  on  board,  is  answerable  to  the  injured  party 
in  respect  of  their  property,  notwithstanding  there  may  be  a 
pilot  on  board,  who  has  the  entire  control  and  management  of 
the  vessel.  It  is  more  convenient  that  such  owner  shoidd  seek 
his  remedy  against  the  pilot  whom  he  has  for  this  service, 
than  that  the  ^injured  party  should;  and  it  is  more  con-  [484] 
formable  to  the  general  spirit  of  our  laws." 

We  conceive  this  to  be  a  very  pointed  authority.  The  pilot 
is  assuredly  not  a  servant,  in  the  strict,  or  even  the  ordinary 
sense  of  the  term.  He  is  as  much  a  contractor,  working  by  the 
job,  as  a  builder  who  undertakes  by  contract  to  erect  a  house  of 
certain  dimensions,  for  a  certain  sum.  The  decision  is  really 
based  upon  broader  principles  than  those  controlling  the  rela- 
tions of  master  and  servant — upon  principles  of  public  policy 
and  convenience,  and  upon  the  right  of  selection  which  be- 
longs to  the  owners.  As  to  this  right  of  selection  applied 
to  pilots,  we  suppose,  perhaps  erroneously,  that  it  extends 
to  the  right  to  elect  whether  the  ship  shall  have  any  pilot 
or  not;  for  pilots  are,  we  believe,  usuaJly  organized  and  con- 
trolled by  statutory  regulations  which  leave  ship-owners  no 
option  as  to  the  selection  of  any  particular  pHot,  provided  they 
have  any  at  all. 

The  case  of  Bailey  v.  The  Mayor  of  the  City  of  New  York  (8 
Hill,  532),  was  a  case  very  strongly  resembling  the  present  in 
some  of  the  leading  circumstances  of  its  history.  The  Legis- 
lature of  the  State  passed  a  certain  Act  for  the  puipose  of  sup- 
plying the  city  of  New  York  with  pure  water,  in  pursuance  of 
which,  a  board  of  commissioners  was  appointed  to  cary  the  Act 
into  effect.    "  The  commissioners  proceeded  to  enter  into  a  con- 
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tract  with  Crandall  and  Van  Zandt,  whereby  the  latter  agreed 
to  build  the  dam  in  question  according  to  certain  plans  and 
specifications  thereto  annexed;  in  pursuance  of  which  contract 
the  dam  was  constructed.  Also,  a  bond  was  given  bj  the  said 
contractors,  with  sureties,  to  the  defendants,  conditioned  that 
the  contractors  should  well  and  faithfully  perform  their  said 
contract." 

The  dam  constructed  in  pursuance  of  this  arrangement,  hav- 
ing, by  reason  of  its  defective  construction,  broken  away  in  a 
great  and  extraordinary  flood,  and  destroyed  a  large  amount 
of  plaintiff's  property;  this  action  was  brought  against  the  city. 

It  was  held  by  the  Supreme  Court,  nemine  dissentienie,  that 
the  commissioners  appointed  by  the  Legislature  were  quoad  hoc 
servants  of  the  city;  and  that,  therefore,  the  city  was  responsible 
for  their  conduct,  in  having  contracted  with  unskillful  men  to 
perform  the  work. 

Upon  error,  to  the  Court  for  the  Correction  of  Errors,  the 
judgment  was  affirmed.  (See  Bailey  v.  the  Mayor  of  the  City  of 
New  York,  2  Den.  434  to  460.) 

We  shall  next  call  the  attention  of  this  Court  to  the  case  of 
Lesher  v.  Tlw  Wabash  Steam  Navigation  Co. ,  decided  by  the  Su- 
preme Court  of  Illinois,  at  the  November  Term,  a.  d.  1852. 

In  Judge  Story's  work  upon  Agency,  he  assents  to  the  mod- 
em modifications  of  the  rule  respondeat  superior,  which  makes 
liability  for  injuries  caused  by  another,  depend  upon  the 
[485]  right  or  ♦power  of  selection  in  the  person  sought  to  be 
charged.  He  does  not  refer  to  the  case  of  a  nuisance, 
erected  upon  a  man's  land  by  another,  with  the  owner's  con- 
sent. Indeed,  a  question  of  that  character  could  scarcely,  vrith 
propriety,  come  within  the  scope  of  a  treatise  on  the  law^  of 
agency. 

But  it  is  a  noticeable  fact  that  he  refers  to  the  case  of  Bush  v. 
Steinman,  as  authority,  (and  of  course,  with  some  degree  of  ap- 
probation, at  least,)  in  support  of  the  proposition  that  *'  a  prin- 
cipal is  liable,  not  only  for  the  misfeasance  of  his  imme- 
diate agent;  but  also  of  one  with  whom  the  agent  had  contracted 
to  do  the  work."    (Story  on  Agency,  Sec.  454.) 

Now,  are  we  to  be  told,  with  these  facts  appearing  of  record, 
and  staring  us  in  the  face,  that  Laird  and  Chambers  are  not  lia- 
ble ?  That  they  are  purged  of  their  liability  by  their  contract 
with  Moore  and  Foss  ?  If  this  be  so,  then  a  man  engaging  in  a 
dangerous  enterprise,  has  only  to  engage  some  bankrupt  con- 
tractor and  entrust  the  work  to  him.  If  it  succeeds,  well  and 
good;  if  it  fails,  he  is  none  the  worse  off.  We  repeat  that  this 
injury  owes  its  origin  to  the  will  of  the  defendants  Laird  and 
Chambers;  and  to  the  authors  of  the  evil,  we  ought  in  law  and 
conscience,  to  look  for  reparation.  Suppose  tliat  Moore  and 
Foss  had  been  sued  by  a  third  person  in  an  action  where  the 
right  to  erect  the  dam  came  in  question;  would  they  not  have 
invoked  the  aid  of  Laird  and  Chambers  ?    And  if  they  had  been 
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mulcted  in  damages  could  they  not  have  called  upon  Laird  and 
Chambers  to  refund  such  damages  to  them  ? 

A  few  words  as  to  this  doctrine  of  right  of  selection. 

All  authorities  agree  in  holding  that  where  the  right  to  select 
the  person  who  actually  performs  the  labor  exists  in  the  defend- 
ant, he  is  liable  for  injuries  arising  from  such  work.  This,  we 
suppose,  is  the  only  real  and  tangible  modification  of  the  rule, 
in  Bush  v.  Steinman,  made  by  the  late  decisions.  In  all  of  the 
cases  where  this  modification  of  the  rule  is  applied,  it  will  be 
seen  that  the  injuries  complained  of,  proceeded  from  the  acts  of 
sub-contractors,  or  their  servants,  and  not  from  the  acts  of  the 
immediate  contractors.  To  illustrate  the  rule,  and,  at  the  same 
time,  the  exception,  suppose  that  A.,  the  servant  of  B.,  engaged 
C.  to  do  B.'s  work.  C.  is  then  the  servant  of  B.  But  suppose 
that  A. ,  instead  of  being  strictly  a  servant  of  B. ,  takes  the  job 
from  B.  as  a  contractor,  with  an  agreement  to  furnish  materials 
and  do  the  work  in  his  own  way;  and  then  engages  C.  to  do  the 
work.  C.  is  not  a  servant  to  B.,  because  as  to  him  B.  had  no 
right  of  selection  or  choice. 

Now,  if  in  such  a  case,  the  injury  be  done  by  C,  the  sub- 
agent  or  sub-contractor,  B.  should  not  be  held  liable,  under 
some  of  the  late  authorities  unless  the  work  comes  within  the 
other  exception  of  being  a  nuisance  on  B.'s  land. 

But  suppose  the  injury,  instead  of  being  committed 
by  C,  the  *sub-agent,  was  the  direct  result  of  the  act  of    [486] 
A.,  the  contractor;  B.  would  then  be  liable,  because  as 
to  him,  the  right  of  selection  was  vested  in  B. 

This  conclusion  is  founded  upon  the  obvious  reason  that  as 
between  the  employer  and  the  contractor,  the  right  of  selection 
exists  in  an  equal  degree,  and  with  as  great  force  as  between 
master  and  servant.  No  man  is  compelled  to  employ  another 
as  contractor,  any  more  than  he  is  compelled  to  employ  him  as 
a  servant.  The  man  who  contracts  with  a  builder  to  erect  a 
house,  is  in  law  and  in  fact,  no  more  limited  in  his  choice,  than 
when  he  takes  u^on  himself  the  superintendence  of  the  build- 
ing, and  proceeds  to  work  with  the  hired  servants.  The  mas- 
,  ter  who  selects  an  incompetent  or  careless  servant  is  liable  for 
the  injudicious  exercise  of  his  right.  Why,  then,  should  not  the 
employer,  who  contracts  with  an  unskillful  contractor,  be  an- 
swerable for  his  improvident  choice  ?  Nay,  we  think  that  the 
weight  of  reason  is  in  favor  of  holding  the  employer  liable  in 
such  cases,  rather  than  the  master.  For  he  who  engages  a  con- 
tractor, voluntarily  divests  himself  of  the  right  to  control  and 
manage  the  projected  work.  It  is  his  special  duty  to  see  that 
the  person  upon  whom  he  confers  powers  so  extensive,  should 
be  competent  to  discharge  them  in  a  skillful  manner.  It  ought 
to  be,  and  is,  a  maxim  of  law  as  well  as  of  ethics,  that  the 
more  extensive  and  important  the  duties  to  be  performed,  the 
more  close  and  thorough  should  be  the  scrutiny  into  the  quali- 
fications of  the  person  selected  to  perform  them. 

In  what  manner  this  fact  is  supposed  to  affect  the  main  ques- 

1G3 

Digitized  by  LjOOQ IC 


487  BoswELL  V.  Laird.  [Sup.  Ct. 

tion  of  Laird  and  Chambers'  liability,  we  are  at  a  loss  to  con- 
jecture. The  question  is  not,  who  owns  the  land,  but  who  con- 
trols it  ?  Because  the  liability  does  not  depend  on  the  owner- 
ship, but  on  the  control  which  the  defendimt  has  of  the  projH 
erty. 

Judging  from  the  exception  tendered  by  the  appellants  in  the 
Court  below,  we  should  say  they  entertained  the  opinion  that 
no  one  could  erect  an  actionable  nuisance  unless  he  had  an  es- 
tate of  inheritance  in  the  land. 

Hitherto,  in  our  folly,  we  have  been  accustomed  to  imagine 
that  the  absence  of  right  in  an  individual,  enhanced  rather  than 
diminished  his  legal  liability.  But  we  now  perceive  our  mis- 
take, and  for  the  first  time  ascertain  the  logical  correctness  of 
what  we  have  before  esteemed  a  paradox;  that  a  man's  liabiliiy 
decreases  in  exact  proportion  as  his  ri^ht  diminishes. 

A  party  is  entitled  to  recover  damages  for  an  injury  to  him- 
self or  i)roperty,  in  each  of  the  following  cases: 

1.  ''Where  the  negligence  of  the  defendant,  in  a  suit  upon 
such  ground  of  action,  is  the  proximate  cause  of  the  injury,  but 

that  of  the  plaintiff  only  remote,  consisting  of  some  act 
[487]    or  ^omission,  not  occurring  at  the  time  of  the  injury,  the 
action  is  maintainable." 

2.  "  Where  a  party  has  in  his  custody  or  control,  dangerous 
instruments  or  means  of  injury,  and  negligently  places  or  leaves 
them  in  a  situation  unsafe  to  others,  and  another  person,  al- 
though at  the  time  even  in  the  commission  of  a  trespass,  or 
otherwise  somewhat  in  the  wrong,  sustains  an  injury  thereby, 
he  may  be  entitled  to  redress." 

3.  "  When  tbe  plaintiff,  in  the  ordinary  exercise  of  his  own 
rights,  allows  his  property  to  be  in  an  exposed  and  hazardous 
position,  and  it  becomes  injured  by  the  neglect  of  ordinary 
care  on  the  part  of  the  defendant,  he  is  entitled  to  reparation; 
on  the  ground  that  although  in  allowing  his  property  to  be  ex- 
posed to  danger,  he  took  upon  himself  the  risk  of  loss  by  mere 
accident,  he  did  not  thereby  discharge  the  defendant  from  his 
duty  of  observing  ordinary  care,  or  in  other  words,  voluntarily 
incurring  the  risk  of  injury  by  the  defendant's  negligence." 

These  three  very  obvious  propositions  are  extracted  from  the 
notes  to  Hare  &  Wallace's  edition  of  Smith's  Leading  Cases, 
where  neaiiy  all  the  law  on  the  subject  is  collected  and  ar- 
ranged. (Vol.  1,  Hare  &  Wallace's  edition  of  Smith's  Leading 
Cases;  notes  to  AsJiby  v.  White,  365,  edition  of  1855.) 

In  addition,  we  shall  cite  the  follovnng  cases:  Bird  v.  Hoi- 
brook,  4  Bing.  628;  Flaile  v.  WUlces,  3  B.  and  A.  308;  Walters  v. 
Pfeil,  1  Moody  &  M.  362;  Daviea  v.  Mann,  10  Mees  &  W.  546; 
Lynch  v.  Harden,  1  Adol.  &  El.  N.  S.  29;  Smith  v.  Dolsen,  3 
Man.  &  G.  59;  Bark  Delaware  v.  The  Oisprey,  2  Wall.  Jr.  275; 
KerwImLer  v.  Cleveland  B.  B.,3  American  Law  Reg.  342;  Mayor 
of  Colciiester  v.  Brooks,  7  Adol.  &  El.  N.  S.  333  to  386;  Cook  v. 
The  Cluxmplain  Nav.  Co.  1  Den.  92  to  104.) 
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Field,  J.,  delivered  the  opinion  of  the  Court — Terry,  C.  J., 
concurring. 

The  only  question  necessary  to  consider  for  the  determination 
of  the  appeal  in  this  case,  arises  upon  the  refusal  of  the  Court 
below  to  give  certain  instructions  as  to  the  liability  of  the  de- 
fendants Laird  and  Chambers. 

The  action  is  brought  to  recover  damages  sustained  by  the 
plaintiffs,  in  consequence  of  the  breaking  of  a  dam  or  embank- 
ment constructed  across  Deer  Creek,  in  Nevada  county,  by  the 
defendants  Moore  and  Foss,  under  a  contract  with  the  defend- 
ants Laird  and  Chambers.  It  appears  from  the  evidence  intro- 
duced on  the  trial,  that  in  June,  1856,  the  defendants,  Moore 
and  Foss,  entered  into  a  contract  with  Laird  and  Chambers,  by 
which,  in  consideration  of  the  payment  by  the  latter  of  certain 
moneys  in  the  progress  of  the  work,  and  the  balance  upon  its 
completion.  Moore  and  Foss  bound  themselves  to  con- 
struct at  a  designated  *point  on  the  creek,  a  dam  or  em-  [488] 
bankment,  of  certain  specified  dimensions,  with  good  and 
substantial  materials,  in  a  workmanlike  manner,  and  capable 
of  resisting  all  floods  and  freshets  of  the  stream,  for  a  period  of 
two  years,  and  to  deliver  it  completed  by  a  given  time.  The 
construction  was  commenced  in  pursuance  6f  the  contract,  in 
July  or  August,  1866,  and  with  the  exception  of  an  interval  of 
some  weeks  in  September  and  October,  was  progressed  in, 
until  February  14, 1857,  when,  being  still  incomplete,  it  was 
broken  by  a  sudden  freshet,  and  a  large  volume  of  water  de- 
tained by  the  embankment,  being  thus  loosened,  rushed  down 
the  channel  of  the  stream,  carrying  away  and  destroying,  in  its 
course,  the  store  of  the  plaintiffs,  with  their  stock  of  mer- 
chandise. 

The  defendants  Moore  and  Foss  are  architects,  and' were  at 
the  time  of  the  contract  reputed  to  be  experienced  and  skillful 
in  their  profession;  and  from  the  commencement  of  the  work 
up  to  and  including  the  time  of  the  breakage,  they  had  exclu- 
cive  control  over  its  construction.  The  defendants  Laird  and 
Chambers  exercised  no  superintendence,  gave  no  directions, 
furnished  no  materials,  employed  no  hands,  and  although  the 
time  within  which,  by  the  contract,  the  work  was  to  be  com- 
pleted had  passed,  they  had  never  signified  any  willingness  to 
waive  the  objection  as  to  the  time,  and  accept  the  same  when 
completed. 

On  the  conclusion  of  the  testimony,  the  defendants*  counsel 
requested  the  Court  to  give,  among  others,  two  instructions, 
which  amounted  in  substance  to  this :  that  if  the  jury  believed, 
in  the  construction  of  the  dam  under  the  contract,  Moore  and 
Foss  acted  under  an  independent  employment,  had  the  sole 
control  of  the  work,  and  the  manner  of  its  building,  the  em- 
ployment and  management  of  the  hands  engaged  thereon;  and 
that  Laird  and  Chambers  had  not  received  the  dam  from  such 
contractors  before  it  broke,  and  that  the  injury  complained  of 
occurred  through  the  negligence  and  unskillfulness  of  Moore 
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and  Fobs,  and  their  employees,  the  jury  would  find  for  the  de- 
fendants Laird  and  Chambers.  The  Court  refused  the  instruc- 
tions, and  at  the  request  of  the  plaintiffs,  charged  the  jury, 
"  That  if  the  defendants  Laird  and  Chambers,  employed  the 
defendants  Moore  and  Foss,  to  construct  the  dam  referred  to  in 
the  pleadings  and  evidence  in  this  cause,  at  the  point  where  the 
same  was  erected,  and  such  dam  gave  way  and  broke,  by  rea- 
son of  its  unskillful  construction,  and  an  injury  resulted  there- 
from to  plaintiffs,  then  that  the  defendants  Laird  and  Cham- 
bers, are  liable  in  this  action." 

The  Court  below  thus  placed  the  liability  of  Laird  and  Cham- 
bers, for  the  injuries  sustained,  solely  upon  the  fact  that  they 
contracted  for  the  construction  of  the  work,  and  held  that  this 
liability  was  not  affected  by  the  fact  that  they  exercised  no  con- 
trol or  supervision  over  the  work  during  its  progress,  or 
1489]  that  *Moore  and  Foss  were  independent  contractors,  to 
whose  skill  and  judgment  the  construction  of  the  work 
was  entirely  entrusted. 

To  determine  the  propriety  of  the  instructions  given  and  re- 
fused, it  will  be  necessary  to  consider  the  principles  upon  which 
resi^onsibility  could  attach  to  Laird  and  Chambers,  and  their 
application,  to  the  facts  of  this  case.  If  liability  exists  on  their 
part,  it  must  arise  either  from  their  relation  to  the  parties  en- 
gaged in  the  erection  of  the  structure,  or  from  the  character  of 
the  structure  itself,  independent  of  its  construction. 

The  relation  between  parties  to  which  responsibility  attaches 
to  one,  for  the  acts  or  negligence  of  the  other,  must  be  that  of 
superior  and  subordinate,  or,  as  it  is  generally  expressed,  of 
master  and  servant,  in  which  the  latter  is  subject  to  the  control 
of  the  former.  The  responsibility  is  placed  where  the  power 
exists.  Having  power  to  control,  the  superior  or  master  is 
bound  to  exercise  it  to  the  prevention  of  injuries  to  third  parties, 
or  he  will  be  held  liable.  The  responsibility  attaches  to  the  su- 
perior, upon  the  principle  qui  facU  per  aliu7i\  fadt  per  se.  To 
determine  the  responsibility,  therefore,  it  is  necessary  to  ascer- 
tain whether  the  relation  existing  between  the  party  charged 
and  the  party  actually  committing  the  injury,  be  in  fact  that  of 
superior  and  subordinate,  or  master  and  servant.  **  Unless  the 
relation  of  master  and  servant  exist  between  them,"  said  Cole- 
ridge, J.,  in  Milligan  v.  Wedge,  "the  act  of  one  creates  no  lia- 
bility in  the  other."  (12  Adol.  &  El.  737.)  "  The  rule  of  re- 
spondeat superior,'*  said  the  Court  of  Appeals  of  New  York,  in 
Blake  v.  lerris,  *'as  its  terms  imply,  belongs  to  the  r^ation  of 
superior  and  subordinate,  and  is  applicable  to  that  relation, 
wherever  it  exists,  whether  between  principal  and  agent,  or 
master  and  servant,  and  to  the  subjects  to  which  that  relation 
extends,  and  is  co-extensive  with  it,  and  ceases  when  the  rela- 
tion itself  ceases  to  exist."    (1  Seld.  48.) 

By  applying  the  test  thus  laid  down  to  the  relation  existing 
between  Laird  and  Chambers  on  the  one  hand,  and  Moore  and 
Foss  on  the  other,  the  question  of  liability  will  be  easily  solved. 
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The  relation  between  them  wants  one  of  the  most  essential  feat- 
ures of  the  relation  between  master  and  servant.     Something 
more  than  the  mere  right  of  selection,  on  the  part  of  the  princi- 
pal, is  essential  to  that  relation.     That  right  must  be  accom- 
panied with  the  power  of  subsequent  control,  in  the  execution  of 
the  work  contracted  for.     In  the  present  case,  that  power  was 
wanting,  and,  of  course,  the  relation  to  which  it  was  essential 
did  not  exist.     Laird  and  Chambers  conceived  the  project  of 
constructing  a  dam  across  a  mountain  stream,  and  applied  to 
architects  by  profession,  of  reputed  skill  and  experience,  to  carry 
the  project  into  execution.     A.  dam  capable  of  effecting  a  certain 
result  was  contracted  for;  the  mode  of  construction,  the 
se-*lection  of  materials,  and  the  employment  of  hands,    [490] 
were  all  entrusted  to  contractors,  who,  from  their  pro- 
fession, were  supposed  to  be  much  better  qu^ified  to  judge  of 
such  matters  than  Laird  and  Chambers  themselves.     The  rela- 
tion between  the  parties  was  that  of  independent  contractors; 
Laird  and  Chambers,  on  the  one  hand,  contracting  for  a  dam  of 
certain  dimensions  and  strength; — and  Moore  and  Foss,  on  the 
other  hand,  contracting  to  construct  and  deliver  such  dam  within 
a  specified  time,  for  a  stipulated  sum.     To  this  relation  the  doc- 
trine of  respondeat  superior  does  not  apply,  as  will  be  perceived 
by  an  examination  of  the  recent  decisions  of  the  English  and 
American  Courts.     In  Bapson  v.  CubUt  (9  Mees.  &  W.  710),  the 
defendant,  a  builder,  was  employed  by  the  committee  of  a  club, 
to  make  certain  alterations  at  the  club-house,  including  the  prep- 
aration and  fixing  of  gas-fittings,  and  he  made  a  contract  with 
one  Bland,  a  gas-fitter,  to  perform  this  part  of  the  work,  in  the 
performance  of  which,  through  the  negligence  of  Bland,  the  gas 
exploded,  and  injured  the  plaintiff;  and  the  Court  held  that  the 
defendant  was  not  liable.     Lord  Abingeb,  C.  B.,  said:     "The 
injury  was  occasioned  by  the  negligence  of  Bland,  who  did  not 
stand  in  the  relation  of  servant  to  the  defendant,  but  was  merely 
a  sub-contractor  with  him;  and  to  him  the  plaintiff  must  look  for 
redress."     And  Pabke,  B.,  said:     *'I  am  of  the  same  opinion. 
The  plaintiff  has  his  remedy  against  Bland,  whose  negligence 
was  the  cause  of  the  injury;  if  he  attempts  to  go  further,  and  to 
fix  the  defendant,  it  can  only  be  on  the  ground  of  Bland's  being 
the  servant  of  the  defendant;  but  then  the  obvious  answer  is, 
that  Bland  was  only  a  sub-contractor,  to  do  certain  of  the  works, 
and  that  the  relation  of  servant  and  master  did  not  subsist  be- 
tween him  and  the  defendant."     In  Burgess  y.  Gray  (1  C.  B.  50, 
E.  C.  L.,  Granger  &  Scott,  578),  the  defendant  was  proprietor 
of  premises  adjoining  the  highway,  and  employed  one  Palmer 
to  construct  a  drain  to  communicate  with  the  common  sewer. 
Palmer  employed  workmen,  who  in  the  performance  of  the  work 
placed  a  heap  of  gravel  on  the  highway,  in  consequence  of  which 
the  plaintiff  in  driving  along  the  road  was  thrown  from  his  cart, 
and  sustained  the  injury  for  which  the  suit  was  brought.     It  was 
in  evidence  that  Palmer  had  the  entire  control  and  management 
of  the  work,  and  employed  workmen  whom  he  paid,  and  charged 
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the  defendant  with  the  amounts  paid;  that  the  defendant  had 
applied  4o  the  commissioners  for  leave  to  break  into  the  sewer, 
and  that  the  dangerous  condition  of  the  ]ieap  was  pointed  out  to 
him  by  a  policeman  before  the  accident  occurred,  when  he 
promised  to  remove  it.  The  plaintiff  obtained  a  verdict,  and 
the  defendant  a  rule  nisi  to  enter  a  nonsuit;  in  deciding  which, 
TiNDAL,  C.  J.,  said:  " If,  indeed,  this  had  been  the  simple  case 
of  a  contract  entered  into  betw^een  Gray  and  Palmer,  diat  the 
latter  should  make  the  drain  and  remove  the  earth  and 
[491]  rubbish,  and  there  had  *been  no  personal  superintend- 
ence or  interference  on  the  part  of  the  former,  I  should 
have  said  it  fell  within  the  principle  contended  for  by  my  brother 
Byles,  and  that  the  damage  should  be  made  good  by  the  con- 
tractor, and  not  by  the  individual  for  whom  the  work  was  done;" 
but  on  the  ground  that  the  evidence  showed  that  the  soil  had 
been  placed  on  the  road  with  the  defendant's  consent,  if  not  by 
his  express  direction,  he  was  of  opinion  that  the  verdict  should 
stand;  and  Coltman,  J.,  said:  "I  think  there  was  evidence 
enough  to  satisfy  the  jury  that  the  entire  control  of  the  work 
had  not  been  abandoned  to  Palmer,"  and  the  rule  was  dis- 
charged. In  HobbiLt  v.  The  London  and  North-  Western  Railway 
Company  (4  Exch.  254),  workmen  employed  by  the  defendants 
in  constructing  a  bridge  over  a  public  higliway  caused  the  death 
of  a  person  passing  beneath,  by  negligently  allowing  a  stone  to 
fall  upon,  him,  and  it  was  held  that  the  company  were  not  liable 
in  an  action  by  the  administratrix  of  the  deceased.  In  render- 
ing the  judgment  of  the  Court,  Baron  Bolfe  said:  "The  lia- 
bility of  any  one,  other  than  the  party  actually  guilty  of  any 
wrongful  act,  proceeds  on  the  maxim,  '  qui  facU  per  alium  facU 
per  se,*  The  party  employing  has  the  selection  of  the  party  em- 
ployed, and  it  is  reasonable  that  he  who  has  made  choice  of  an 
unskillful  or  careless  person  to  execute  his  orders,  should  be  re- 
sponsible for  any  injury  resulting  from  the  want  of  skill,  or  want 
of  care  of  the  person  employed;  but  neither  the  principle  of  the 
rule,  nor  the  rule  itself,  can  apply  to  a  case  where  the  party 
sought  to  be  charged  does  not  stand  in  the  character  of  em- 
ployer to  the  party  by  whose  negligent  act  the  injury  has  been 
occasioned." 

In  Knight  v.  Fox^  6  Exch.  721,  a  railway  company  had  con- 
tracted with  A.  to  construct  a  portion  of  their  line.  A.  con- 
tracted with  B.  to  erect  a  bridge  on  the  line,  B.  contracted  with 
one  Cockrane  to  erect,  for  a  specified  sum,  a  scaffold  which  had 
become  necessary  in  the  construction  of  the  bridge,  and  to  fur- 
nish the  requisite  materials,  lamps,  and  other  lights.  In  the 
erection  of  the  scaffold,  a  portion  was  improperly  projected  upon 
the  foot-path,  owing  to  which,  and  the  want  of  sufficient  light, 
D.  fell  over  it  «.t  night  and  was  injured  ;  and  it  was  held  that  an 
action  could  not  be  maintained  by  D.  against  B.  for  the  injury 
thus  occasioned,  and  the  plaintiff  was  nonsuited.  On  the  rule 
to  show  cause  why  the  nonsuit  should  not  be  set  aside.  Baron 
Parke  held,  the  rule  should  be  discharged,  and  said  the  case  was 
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"  precisely  the  same  as  it  would  have  been  if  the  defendants  had 
entered  into  a  contract  with  some  third  party  to  perform  that 
work."  Baron  Alderson  was  of  the  sane  opinion,  and  said, 
''  that  when  that  negligent  act  was  occasioned  by  Cockrane,  he 
was  acting  in  the  character  of  a  sub-Ksontractor,  and  that  he  did 
the  work  on  his  own  individual  account.  The  defendants  took 
no  part  in  the  matter.  The  plaintiff's  remedy  was  against 
Cock-*rane,"  and  so  the  rule  was  discharged.  In  Peachy  [492] 
V.  Rowland  (16  Eng.  L.  and  E.  443),  the  defendants  con- 
trated  with  A.  to  fill  in  the  earth  over  a  drain  which  was  con- 
structed for  them  across  a  portion  of  the  highway,  from  their 
house  to  the  common  sewer.  A.  having  filled  the  drain,  left  the 
earth  so  heaped  up  above  the  level  of  the  highway,  as  to  consti- 
tute a  public  nuisance,  in  consequence  of  which  the  plaintiff,  in 
driving  along  the  road,  sustained  personal  injury,  for  which  he 
brought  his  action.  A  few  days  previous  to  the  accident,  and 
before  the  completion  of  the  work,  one  of  the  defendants  had 
seen  the  earth  heaped  up  on  a  portion  of  the  drain,  but  there 
was  no  evidence  that  either  of  the  defendants  had  interfered 
with,  or  exercised  anycontrol  over  the  work,  and  the  Court  held 
that  there  was  no  evidence  to  go  the  jury  of  the  defendant's  lia- 
bility. The  principle  to  be  extracted  from  this  decision  is,  that 
if  a  party  be  employed  to  do  a  lawful  act,  and  in  doing  it  he  com- 
mit a  public  nuisance,  his  employer  is  not  liable. 

The  decisions  of  the  New  York  Courts  are  to  the  same  effect, 
and  express,  with  equal  clearness,  the  distinction  between  the 
liability  of  an  employer,  when  the  relation  between  him  and  the 
employed  is  that  of  master  and  servant,  and  when  it  is  that  of 
independent  contractors.  In  Blake  y.  Ferris  {1  Seld.),  the  de- 
fendants had  obtained  permission  from  the  authorities  of  the 
city  of  New  York  to  construct  a  sewer,  at  their  own  expense,  in 
a  street  of  the  city.  One  Butler  was  appointed  by  the  street 
commissioner,  an  inspector  of  the  work,  and,  as  such,  had  charge 
of  the  sewer.  He  contracted  with  one  Gibbons  to  furnish  all 
the  materials,  and  build  the  sewer  in  question  according  to  the 
specifications  of  the  street  commissioner,  and  to  provide  proper 
guards  and  lights,  at  the  excavation  of  the  drain,  for  the  pre- 
vention of  accidents.  In  consequence  of  the  negligent  manner 
in  which  the  sewer,  while  yet  unfinished,  was  left  open  and  un- 
guarded in  the  night,  the  plaintiff's  horses  and  carriage  were 
driven  into  it,  and  for  the  injuries  thereby  occasioned,  the  suit 
was  brought.  Upon  the  close  of  the  case,  the  defendant  re- 
quested the  Court  to  instruct  the  jury,  in  substance,  that  if  the 
contractor,  who  was  engaged  in  constructing  the  sewer  when 
the  accident  happened,  was  exercising  an  independent  employ- 
ment, and  the  defendants  did  not  interfere  with  the  work,  they 
were  not  liable;  but  the*  Court  refused  the  instruction,  and  the 
plaintiff  had  judgment,  and  the  case  went  to  the  Court  of  Ap- 
X^eals,  where  the  judgment  was  reversed.  In  its  opinion  the 
Court  said  : 

"  When  a  man  is  employed  in  doing  a  job,  or  piece  of  work, 
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with  his  own  means,  and  Jiis  own  men,  and  employs  others  to 
help  him,  or  to  execute  the  work  for  him,  and  under  his  control, 
he  is  the  superior,  who  is  responsible  for  their  conduct,  no  mat- 
ter whom  he  is  doing  the  work  for.  To  attempt  to  make 
[493]  the  pri-*mary  principal,  or  employer,  responsible  in  such 
cases,  would  be  an  attempt  to  push  the  doctrine  of 
respondeat  superior  beyond  the  reason  on  which  it  is  founded." 

In  Pack  V.  The  Maxjor,  etc.,  of  JSew  York  (4  Seld.  222),  the  de- 
fendants had  entered  into  a  contract  with  one  Foster  to  grade 
Bloomingdale  road,  and  furnish  materials  for  the  same,  in  ac- 
cordance with  certain  specifications.  Foster  made  a  contract 
with  one  Biley  to  do  all  the  blasting  of  rocks  required.  In 
blasting,  several  fragments  of  rock  were  thrown  into  the  house 
of  the  plaintiff,  producing  injury  to  his  family  and  property;  and 
it  was  held  by  the  Court  that  the  contractor  Foster  was  not  the 
agent  or  servant  of  the  corporation,  and  that  the  city  was  not, 
in  consequence,  liable.  Jewett,  J.,  in  delivering  the  opinion  of 
the  Court,  said: 

''  The  doctrine  is  that  a  person  who  undertakes  the  erection  of 
a  building,  or  other  work  for  his  own  benefit,  is  not  responsible 
for  injuries  to  third  persons,  occasioned  by  the  negligence  of  a 
person,  or  his  servant,  who  is  actually  engaged  in  executing  the 
whole  work  under  an  independent  employment,  or  a  general 
contract  for  that  purpose.  Foster  was  such  a  contractor,  actu- 
ally engaged  in  performing  his  contract  for  the  entire  job,  for 
whose  negligence,  or  that  of  his  servants,  the  defendants  are 
not  liable." 

In  KeUy  V.  The  Mayor  of  New  York  (1  Kern.  432),  it  was  held 
that  the  corporation,  winch  had  contracted  with  a  person  to 
grade  a  street,  was  not  liable  for  damages  occasioned  by  the 
negligence  of  the  workmen  employed  by  the  contractor  in  per- 
forming the  work.  In  that  case,  whilst  the  plaintiff  was  lidin^ 
in  the  street,  his  horse  was  injured  by  the  careless  blasting  of 
one  of  the  workmen.  The  cases  of  Blake  v.  Ferris,  and  Pack  v. 
Tfie  Mayor,  etc.,  of  New  York,  were  cited  as  authority,  and  in 
referring  to  a  clause  in  the  contract  that  the  work  was  to  be 
done  under  the  direction,  and  to  the  satisfaction,  of  certain  offi- 
cers of  the  corporation,  the  Court  said : 

"  The  clause  in  question  clearly  gave  to  the  corporation  no 
power  to  control  the  contractor  in  the  choice  of  his  servants. 
That  he  might  make  his  own  selection  of  workmen,  will  not  be 
denied.  This  right  of  selection  lies  at  the  foundation  of  the 
responsibility  of  a  master,  or  principal,  for  the  acts  of  his  serv- 
ant, or  agent.  *  *  *  As  a  general  rule,  certainly  no  one  can 
be  held  responsible  as  principal  who  has  not  the  right  to  choose 
the  agent  from  whose  act  the  injury  follows." 

The  doctrine  laid  down  in  this  opinion  as  to  the  liabihty  of 
Laird  and  Chambers  is  abundantly  sustained  by  the  authorities 
above  cited.  Their  liability,  so  far  as  the  injury  complained  of 
arose  from  the  negligent  and  unskillful  erection  of  the  dam  de- 
pends upon  the  question  whether  the  relation  between  them  and 
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Moore  and  Foss  was  such  as  to  authorize  a  supervision  and  con- 
trol in  the  execution  of  the  work.  If  it  authorized  such 
super-* vision  and  control;  if,  in  other  words,  it  was  that  [494] 
of  master  and  servant,  they  are  liable.  If,  on  the  other 
hand,  Moore  and  Foss,  under  the  contract,  were  engaged  in  an 
independent  employment  in  the  construction  of  a  work  which 
was  entrusted  entirely  to  their  skill,  and  over  which  no  super- 
vision and  control  were  exercised  by  Laird  and  Chambers,  the 
relation  of  master  and  servant  did  not  exist,  and  the  liability 
belonging  to  that  relation  did  not  attach.  The  instructions 
asked  by  the  defendants'  counsel  were  proper,  and  should  have 
been  given,  unless  a  liability  existed  from  the  nature  of  the 
structure  itself,  independent  of  its  manner  of  construction. 

If  the  injury  complained  of  arose,  not  from  the  manner  in 
which  the  embankment  or  dam  was  constructed,  but  from  the 
fact  that  it  was  constructed  at  all;  that  is,  if  it  was  a  structure 
amounting  to  a  nuisance,  liability  therefor  would  attach  equally 
to  Laird  and  Chambers,  and  the  contractors,  Moore  and  Foss. 
The  authorities  limit  the  liability  to  cases  where  structures 
amounting  to  nuisances  are  erected  on  or  near  and  in  respect  to 
fixed  property  of  the  owner,  and  place  the  liability  on  the 
ground  that  every  man  is  bound  to  so  use  and  manage  his  own 
property  as  not  to  injure  others.  When  the  structure  is 
erected  by  the  permission  of  the  owner,  there  is  reason  in  limit- 
ing the  liability  to  cases  where  the  nuisance  is  placed  on,  or 
near,  and  in  respect  to  his  own  property;  but,  where  it  is 
erected  by  his  express  direction,  we  can  perceive  no  reason  for 
the  limitation.  It  is  not  the  structure  itself,  but  its  character  as 
a  nuisance,  that  causes  the  injury  and  creates  the  liability. 

In  Bush  V,  Steinman  (1  Bos.  &  P.  402),  the  defendant  had 
purchased  a  house  by  the  road-side,  and  contracted  with  a  sur- 
veyor to  repair  it  for  a  stipulated  sum;  a  carpenter  having  a  con- 
tract under  the  surveyor  to  do  the  whole  business,  employed  a 
brick-layer  under  him,  who  contracted  for  a  quanty  of  lime  with 
a  lime-burner,  by  whose  servant  the  lime  in  question  was  placed 
in  the  road.  The  plaintiff  and  his  wife,  riding  in  a  chaise,  were 
overturned  and  injured  by  the  heap  of  lime,  and  they  brought 
their  action  against  the  defendant,  and  took  a  verdict,  with  lib- 
erty to  the  defendant  to  move  for  a  nonsuit.  In  the  decision  of 
the  motion,  Chief  Justice  Eybe  concurred  with  his  associates  in 
sustaining  the  verdict,  but  at  the- same  time  said,  "  I  am  ready 
to  confess  that  I  find  great  difficulty  in  stating  with  accuracy, 
the  grounds  on  which  it  is  to  be  supported.  The  relation  be- 
tween master  and  servant,  as  commonly  exemplified  in  actions 
brought  against  the  master,  is  not  sufficient;  and  the  general 
proposition  that  a  person  shall  be  answerable  for  any  injury 
which  arises  in  carrying  into  execution  that  which  he  has  em- 
ployed another  to  do,  seems  to  be  too  large  and  loose.  *  *  * 
nhere  a  civil  injury  of  the  kind  now  complained  of  has  been 
sustained,  the  remedy  ought  to  be  obvious,  and  the  per- 
son in-*jured  should  have  only  to  discover  the  owner  of    [495] 
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the  house  which  was  the  occasion  of  the  mischief;  not  to  be 
compelled  to  enter  into  the  concerns  between  that  owner  and 
other  persons,  the  inconvenience  of  which  would  be  more  heav- 
ily felt  than  any  which  can  arise  from  circuity  of  action.  Upon 
the  whole  case,  therefore,  though  I  still  feel  dificulty  in  stating 
the  precise  principle  on  which  the  action  is  founded,  I  am  satis- 
fied with  the  opinion  of  my  brothers.*' 

Heath,  J.,  founded  his  opimon  on  the  fact  that  all  the  sub- 
contracting parties  were  in  the  employ  of  the  defendant.  ''It 
has  been,"  he  said,  ''strongly  urged  ih&t  the  defendant  is  not 
liable,  because  his  liability  can  be  founded  in  nothing  but  the 
mere  relation  of  master  and  servant.  But  no  authority  has  been 
cited  to  support  that  proposition.  Whatever  may  be  the  doc- 
trine of  the  civil  law,  it  is  perfectly  clear  that  our  law  carries 
such  liability  much  further." 

BfiooKE,  J.,  placed  his tjoncurrence  with  Mr.  Justice  Heath  on 
the  ground  that  "  he  who  has  work  going  on  for  his  benefit  and 
on  his  own  premises,  must  be  answerable  for  the  acts  of  those 
he  employs." 

In  Laugher  v.  Pointer  (5  Bam.  &  C.  579),  the- defendant,  who 
was  owner  of  a  carriage,  nired  a  pair  of  horses  to  draw  it,  for  a 
day,  from  a  stable-keeper,  who  provided  the  driver,  through 
whose  negligent  driving  an  injury  was  done  to  the  horse  of  the 
plaintiff.  The  Court  were  divided  as  to  the  defendant's  liability, 
LiTTLEDALE,  J.,  in  giving  his  opinion,  commented  upon  the  cases 
of  Bush  V.  Steinman,  and  Sly  v.  Edgley  (6  Esp. ,  in  which  Last 
case  Lord  Ellenborouqh  followed,  at  nisi  prius,  the  authority  of 
Bush  V.  Steinman),  and  drew  a  distinction  between  the  liability 
of  a  party  for  injuries  resulting  from  the  use  of  hired  property, 
and  injuries  arising  from  the  use  and  occupation  of  real  estate. 
"  And  the  rule  of  law  may  be,"  he  said,  "  that  in  all  cases  where 
a  man  is  in  possession  of  fixed  property  he  must  take  care  that 
his  property  is  so  used  and  managed  that  other  persons  are  not 
injured,  and  that  whether  his  property  be  managed  by  his  own 
immediate  servants,  or  contractors,  or  their  servants.  The  in- 
juries done  upon  land,  or  buildings,  are  in  the  nature  of  nui- 
sances, for  which  the  occupier  ought  to  be  chargeable  when  oc- 
casioned by  any  acts  of  persons  whom  he  brings  upon  the  prem- 
ises. The  use  of  the  premises  is  confined  by  the  law  to  him- 
self, and  he  should  take  care  not  to  bring  persons  there  who  do 
any  mischief  to  others.  *  *  *  But  admitting  these  cases,  the 
same  principle  does  not  appljr  to  personal  movable  chattels,  or 
to  the  permanent  use  and  enjoyment  of  land  or  houses.  *  *  * 
The  use  of  personal  chattels  is  merely  a  temporary  thing,  the 
enjoyment  of  which  is,  in  many  cases,  trusted  to  the  care  and 
direction  of  persons  exercising  public  employment,  and  the 
mere  possession  of  that,  when  the  care  and  direction  of  it 
[496]  is  entrusted  to  such  per-*sons  who  exercise  public  em- 
ployment, and  in  virtue  of  that  furnish  and  provide  the 
means  of  using  it,  is  not  sufficient  to  render  the  owner  liable." 
And  Chief  Justice  Abbot,  in  the  same  case,  said:   "  Whatever  is 
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done  for  the  working  of  my  mine  or  the  repair  of  my  house,  by 
persons  mediately  or  immediately  employed  by  me,  may  be  con- 
sidered as  done  by  me.  I  have  the  control  and  management  of 
all  that  belongs  to  my  land  or  my  house,  and  it  is  my  fault  if  I 
do  not  SQ  exercise  my  authority  as  to  prevent  injury  to  another.'' 

In  Quarman  ^.  Burnett,  decided  in  1840,  (6  Exch.  499,)  Baron 
Pabke,  in  delivering  the  opinion  of  the  Court,  drew  the  same 
distinction;  but  in  Beedie  v.  The  London  NorthioeHiem  Bailway 
Company,  decided  in  1840,  (4  Welsh.  H.  &  G.,  254,)  the  Court  of 
Exchequer  held  there  was  no  such  distinction,  except  in  cases 
where  the  acts  complained  of  amount  to  a  nuisance.  In  this 
case,  the  counsel  for  the  plaintiff  argued  that  there  was  a  recog> 
nized  distinction  between  injuries  arising  from  the  careless  or 
unskillful  management  of  an  animal,  or  other  personal  chattel, 
and  an  injury  resulting  from  the  negligent  management  of  fixed 
and  real  property;  but  Baron  Bolfe,  in  delivering  the  opinion 
of  the  Court,  after  alluding  to  the  distinction  noticed  by  Lftten- 
DALE,  J.,  in  Laugher  v.  Pointer,  said:  "But  on  fufl  considera- 
tion, we  have  come  to  the  conclusion  that  there  is  no  such  dis- 
tin/ction,  unless,  perhaps,  in  cases  when  the  act  com^^lained  of 
is  such  as  to  amount  to  a  nuisance;  and,  in  fact,  that  according 
to  the  modem  decisions,  Bush  v.  Steinman,  must  be  taken  not  to 
be  the  law,  or,  at  all  events,  that  it  cannot  be  supported  on  the 
ground  on  which  the  judgment  of  the  Court  proceeded.  *  *  * 
It  remains  only  to  be  observed  that  in  none  of  the  modem  cases 
has  the  alleged  distinction  between  real  and  personal  property 
been  admitted.  In  MUligan  v.  Wedge,  Lord  Denman  expresses 
doubt  as  to  the  existence  of  such  a  distinction,  in  any  case;  and 
in  the  more  recent  case  of  AUen  v.  Haywood,  the  judgment  of  the 
Court  proceeded  expressly  on  the  ground  that  the  contractor, 
in  a  case  like  the  present,  is  the  only  party  responsible." 

The  doctrine  laid  down  in  this  last  case  appears  to  us  to  be 
founded  in  good  sense;  and  it  follows  from  it  that  the  distinc- 
tion, as  to  the  liability  of  a  party,  when  he  engages  a  contractor 
to  erect  structures  on  his  own  premises,  and  when  he  engages 
such  contractor  to  erect  them  on  the  premises  of  another,  does 
not  rest  on  any  just  principle.  If  the  enterprise  undertaken  be 
a  lawful  one,  and  be  entrusted  to  competent  and  skillful  archi- 
tects, there  is  no  just  reason  why  liability  should  attach  to  the 
projector,  for  injuries  occurring  in  its  progress,  any  more  if  such 
enterprise  be  executed  on  his  own  land,  than  if  executed  else- 
where. If  a  man,  wishing  to  build  a  house  for  his  own  use, 
upon  bis  own  premises,  lets  it  out  by  contract  to  an 
architect,  who  is  *to  provide  all  materials,  and  deliver  it  [497] 
completed;  upon  no  just  principle  should  his  liability  be 
greater  than  if  he  undertook  the  building  of  a  similar  house 
upon  his  neighbor's  property,  and  let  it  out  by  contract  in  the 
same  way.  If  the  structure  amount  to  a  nuisance — if  the  injury 
complained  of  arises,  not  from  its  negligent  or  unskillful  con- 
stmction,  but  fronl  the  fact  that  it  is  constructed  at  all — then 
liability  would  attach,  whether  the  erection  be  made  under  his 
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own  supervision  and  contxol,  or  let  out  by  contract  to  others. 
To  illustrate  this  position — if  the  owner  of  land  erect  a  dam,  or 

Eermit  a  dam  to  be  erected,  across  a  stream  running  through 
is  property,  by  which  his  neighbor's  land  is  flooded,  he  is  lia- 
ble for  damages;  for  the  injury  results,  not  from  the  manner  in 
which  the  dam  is  erected,  but  from  the  fact  that  it  is  erected  at 
all.  He  has  used,  or  permitted  his  property  to  be  used,  to  the 
injury  of  others,  and  must  be  responsible.  But  if  no  injury 
follows  from  the  dam  itself,  and  its  construction  is  let  out  by 
contract,  there  is  no  reason  why  the  owner  should  be  respon- 
sible for  injuries  arising  from  the  negligence  or  unskiUfulness  of 
the  contractors,  during  tlie  progress  of  the  work,  from  the  fact 
that  it  is  a  structure  upon  his  own  land,  if  such  liability  would 
not  attach  to  him,  if  the  structure  were  on  the  land  of  another. 

We  have  examined  the  authorities  in  the  Massachusetts  Ee- 
ports,  cited  by  the  learned  counsel  of  plaintiff  in  his  very  able 
brief,  and  also  the  case  of  Bailey  v.  The  Mayor  of  New  York,  in 
8  Hill  and  2  Den.  The  Massachusetts  cases  follow  the  older 
English  decisions,  and  in  LouoeU  v.  Boston  db  Lowell  RaUroad  Cor- 
poraiion^  23  Pick.  24,  the  Court  cite  Bush  v.  Sieinman,  with  ap- 
probation, and  say,  "  this  decision  is  fully  supported  by  the  au- 
jihorities  cited,  and  well  established  principles."  The  question 
involved  in  the  case  at  bar  does  not  appear  to  have  been  dis- 
cussed in  Massachusetts  in  the  light  of  recent  English  decisions. 

Jn  the  case  in  3  Hill,  and  2  Den.,  the  corporation  of  New  York 
was  held  responsible  for  injuries  occasioned  by  the  negligent  and 
unskillful  construction  of  a  dam  on  the  Croton  River,  which  was 
a  part  of  .the  works  built  for  supplying  the  city  with  pure  water. 
In  that  case  it  would  appear  that  the  dam  had  been  completed 
and  accepted  by  the  corporation.  By  its  acceptance  and  subse- 
quent use,  the  corporation  assumed  the  responsibility  of  the 
work,  and  virtually  guaranteed  its  strength  and  capability  to 
protect  against  injuries.  To  third  parties  it  then  became  liable, 
and  although  the  Chancellor  in  his  opinion  does  not  mention  in 
ierms  the  acceptance  of  the  dam,  yet  this  fact  must  have  had  a 
controlling  influence  on  his  judgment,  for  he  places  the  liability 
of  the  city  expressly  on  the  ground  that  the  dam  was  the  property 
of  the  corporation,  and  that  the  corporation  was  bound  to  see 
that  it  was  not  used  by  any  one  so  as  to  become  noxious  to  the 
occupiers  of  property  on  the  river  below ;  and  concluded 
[498]  by  *  saying,  "and  upon  that  ground,  though  I  confess 
with  some  hesitation,  I  shall  assent  to  the  affirmance  of 
the  judgment  of  the  Court  below."  In  Blake  v.  Ferris,  already 
cited,  which  was  decided  nearly  six  years  after  the  case  of  Bailey 
y.  The  Mayor,  etc.,  of  New  York,  the  Court,  in  reference  to  Buf^ 
v.  Steinman,  observes  that  it  was  followed  by  Lord  Ellenborough 
at  nisi  prius  in  the  case  of  Sly  v.  Edgley,  (6  Esp.  6,)  but  was  be- 
lieved never  to  have  received  the  sanction  of  an  English  Court 
In  LaugJier  v.  Pointer,  its  authority  in  reference  to  the  case  be- 
fore the  Court  was  denied,  and  the  correctness  of  the  principle 
on  which  it  was  founded  doubted  by  Litteiu^ale,  J.,  and  in 
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Quarman  v.  Burnett^  and  Eapson  v.  Cabiti,  it  was  held  inapplica- 
ble to  those  cases,  and  in  Reediey,  The  North-Western  MaUway 
Company  it  was  held  not  to  be  law,  or  at  all  events  that  it  could 
not  be  supported  on  the  ground  in  which  the  judgment  pro- 
ceeded, and  the  Qourt  concludes  its  opinion  by  stating  that  upon 
examination  it  appeared  that  the  main  proposition  of  that  case 
was  not  law  in  England  or  in  New  York. 

The  recent  decisions  of  England  and  of  New  York  appeared 
to  us  to  be  sustained  by  sound  reasoning,  and  to  place  the  lia- 
bilities of  parties  upon  just  principles ;  and  we  only  advance  one 
step  further  in  the  same  direction,  following  the  same  reasoning, 
in  holding,  as  we  do,  that  the  liability  of  Laird  and  Chambers  is 
not  affected  by  the  question  whether  they  were  the  owners  or 
not  of  the  land  where  the  dam  in  question  was  located. 

For  injuries  occurring  in  the  progress  of  the  work  before  its 
completion  and  acceptance,  the  contractors  alone  were  responsi- 
ble to  third  parties,  the  defective  construction  which  caused  the 
injury  not  being  inherent  in  the  original  plan  contracted  for.  If 
the  mode  and  manner  which  constituted  the  defect  by  which  the 
injuries  complained  of  were  occasioned,  had  been  inherent  in  the 
plan,  and  this  plan  had  been  devised  by  Laird  and  Chambers, 
which  the  contractors  were  simply  engaged  to  carry  out,  then 
liability  would  attach  to  Laird  and  Chambers,  for  injuries  occur- 
ring in  its  progress,  as  well  as  afterwards.  But  this  is  not  pre- 
tended. If  the  injuries  complained  of  had  been  occasioned  after 
the  completion  of  the  dam  by  the  contractors,  and  its  acceptance 
by  Laird  and  Chambers,  there  can  be  no  doubt  of  tha  liabUifcy  of 
the  latter.  Parties  for  whom  work  contracted  for  is  undertaken, 
must  see  to  it  before  acceptance,  that  the  work,  as  to  strength 
and  durability,  and  all  other  particulars  necessai^  to  the  safety 
of  the  property  and  persons  of  third  parties,  is  subjected  to 
proper  tests,  and  that  it  is  sufficient.  By  acceptance  and  subse- 
quent use,  the  owners  assume  to  the  world  the  responsibility  of 
its  sufficiency,  and  to  third  parties  the  liability  of  the  contractors 
has  ceased,  and  their  own  commenced.  In  the  present  case  the 
damages  are,  in  fact,  claimed  for  the  negligence  and  un- 
skillfulness  of  the  work  of  the  contractors  before  *its  com-  [499] 
pletion  and  acceptance,  ahd  it  is  sought  to  fasten  a  liabil- 
ity for  such  damages  upon  Laird  and  Chambers,  from  the  fact 
that  it  was. in  their  mind  that  the  undertaking  originated,  and  it 
was  their  volition  which  set  that  undertaking  into  execution.  If 
these  reasons  are  sufficient  to  charge  them,  then  upon  the  same 
principle  no  enterprise  requiring  for  its  execution  the  skill,  learn- 
ing, and  knowledge  of  professional  men,  could  be  undei*taken, 
without  risks  on  the  part  of  the  original  projectors,  which  no 
prudent  man  would  take. 

It  follows  that,  as  the  case  stands  before  this  Court  upon  the 
record,  the  liability  of  Laird  and  Chambers  must  depend  upon 
the  character  of  the  relation  between  them  and  Moore  and  Foss, 
and  the  refusal  of  the  instructions  based' upon  that  relation,  was 
error,  for  which  a  new  trial  must  be  had. 

Judgment  reversed,  and  cause  remanded. 
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HOUSE  V.  KEISER. 

FOBCIBLK    EnTBT    AND    UNLAWFUL    DeTAINEB — StATUTB,    HOW    CoNBTRTJKD. 

The  statute  concerning  forcible  entry  and  unlawful  detainer,  mubt  be 

Btrictly  construed. 
1  Idem. — What  Possbsbion  HEQUiBrnB.— A  mere  scrambling  or  intemipted 

possession  is  not  sufficient  to  maintain  the  action,  but  it  most  be  actaal« 

peaceable  and  exclusive. 
Idem. — Action  bt  Whom. — This  action  can  be  maintained  by  the  persoi^ 

ousted;  his  grantee  cannot  maintain  the  action. 

Appeal  from  the  County  Court  of  Placer  County. 

Action  of  forcibly  entry  and  unlawful  detainer,  brought  by 
plaintiff.  House,  before  a  justice  of  the  peace,  against  Samuel 
and  Jacob  Keiser.  Judgment  for  defendants,  and  plaintiff  ap- 
peals to  the  County  Court,  where  a  trial  de  novo  is  had,  and 
judgment  rendered  for  plaintiff,  and  against  defendant,  Samuel 
Keiser,  for  the  possession  of  the  premises,  and  treble  damages. 
Defendant  moves  for  a  new  trial,  which  being  denied,  he  took 
this  appeal. 

The  evidence  on  the  trial  in  the  County  Court  shows,  that 
Samuel  Reiser  had  used  a  portion  of  the  premises  in  dispute, 
about  two  months  before  plaintiffs  purchase,  and  claimed  the 
whole  under  an  execution  sale  of  the  premises,  as  the  property 
of  one  Morrison,  through  whom  plaintiff  derived  his  title.  And 
at  the  time  of  the  sale  to  plaintiff,  defendant  had  then  plowed 
and  sowed  a  small  portion  of  the  premises. 

Thomas  d;  Meyres,  for  Appellant. 

House  was  not  peaceably  in  actual  possession  at  the  time  of 
the  alleged  entry.  He  alleges  that  he  took  possession  on  the 
23d  of  April,  1856,  but  the  evidence  shows  that  defendant  was 
then  in  possession,  and  had  been  from  the  18th  of 
[500]  *February  preceding,  and  that  plaintiff's  temporary  pos- 
session, which  he  usurped  on  the  day  before  the  alleged 
entry,  was  opposed,  distiurbed  and  obstructed  by  defendant, 
who  claimed  the  ground  and  held  the  claim  adversely.  Defend- 
ant was  in  actual  possession,  and  plaintiff  attempted  to  oust 
him,  and  hence  the  threats,  force,  etc. 

Defendant  did  not  forcibly  enter,  which  should  liave  been 
shown.  (Irazier  v.  Eanlon,  decided  in  this  Court,  July  Term, 
1855.) 

Defendant  entered  on  the  18th  of  February,  1856,  and  held 
peaceably  (notwithstanding  plaintiff's  alleged  possession  on  23d 
April),  till  the  day  before  the  dificulty.  He  then  objected  to 
plaintiff's  cutting  and  taking  the  grain  away,  and  plaintiii'  left 
with  half  a  load.  Next  day,  defendant  was  on  the  inside  of  the 
fence,  or  enclosure,  and  held  his  possession,  which  he  had  a 
right  to  do;  for  he  purchased  the  premises  on  the  18th  of  Feb- 

1.  cited  Dickiruon  v.  Maguire,  9  C»l.  48;  Cummint  v.  ^coUt  20  Gal  84.    Approved  Hoag  v. 
Pierce.  28  Cal.  191.    ated  Valencia  v.  Couck,  83  cA.  844. 
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ruary,  1856,  at  sheriff's  sale,  and  took  possession,  and  the  time 
for  redemption  had  expired  before  the  trial.     (9  Cow.  687.) 

There  was  no  evidence  to  show  the  plaintiff  was  peaceably  in 
the  actual  possession  at  the  time  of  the  alleged  entry;  nor  that 
defendant  forcibly  entered;  nor  that  waste  and  injury  were  done 
to  the  premises;  nor  that  the  rents  and  profits  were  of  any 
value,  and  a  nonsuit  should  have  been  granted.     (1  Cal.  108.) 

Title  to  the  land  was  necessarily  involved,  and  ejectment  was 
the  proper  action. 

Crocker  db  Robinson^  for  Respondent. 

This  Was  an  action  for  forcible  entry  and  detainer.  There  is 
no  objection  to  the  pleadings. 

The  questions  of  force  and  possession  have  been  passed  on 
by  the  jury,  and  there  is  evidence  sufficient  to  sustain  the  ver- 
dict. 

Section  12  of  Forcibly  Entry  Act  (Cod.  S.,)  170,  gives  damages 
for  waste  and  injury,  as  well  as  rents  and  profits. 

In  this  case,  the  growing  crops  were  taken.  The  word  "  in- 
jury "  v^ould  fully  ^uclude  that  as  damage.  (Webster's  Diction- 
ary, word  *'  injury.") 

Bents  and  profits  would  also  cover  the  crops,  and  it  is  not 
necessary  that  waste  alone  should  accrue. 

The  statute  requiring  the  verdict  to  find  the  monthly  value,  is 
only  directory,  and  does  not  injure  the  defendant,  if  not  found. 
No  one  but  the  plaintiff  could  find  fault.  » 

The  proceedings  commenced  in  a  Justice's  Court,  and  will 
not  be  so  strictly  construed,  as  in  a  high  Court.  (Bamea  v. . 
Starky  4  Cal.  414-15;  Statutes  1856,  p.  134,  subdivision  9; 
Cronise  v.  CarghUl,  4  Cal.  120;  Hernandez  v.  Simon,  4  Cal,  182; 
Ward  V.  Cooney,  July  T.,  1854.) 

There  was  ^o  effort  to  raise  the  question  of  title  in  this 
case,  ^except  by  defendant,  who  sot  up  and  tried  to    [501] 
prove  a  title  by  virtue  of  a  sheriff's  sale,  which  was 
wholly  inadmissible. 

If  he  has  any  rights,  he  must  bring  a  proper  suit  and  test  his 
right.  He  cannot  take  possession  by  force,  or  peaceably.  (Peo- 
ple V.  Chdefroy,  1  Hall,  Supreme  Court  New  York,  245,  and  au- 
thorities cited  ;  People  v.  Nelson,  13  J.  R.  40;  8  Cow.  22(y;  Jack- 
son  V.  Fuller,  4  J.  R.,  215;  Lane  v.  Gaskins,  Jan.  T.,  1854.) 

Terrt,  C.  J.,  delivered  the  opinion  of  the  Court — Field,  J., 
concurring. 

The  statute  "concerning  forcible  entry  and  unlawful  detain- 
er" is  in  derogation  of  the  common  law,  and  must  be  strictly 
construed.  A  party,  therefore,  who  desires  to  avail  himself  of 
the  summary  remedy  provided  by  this  act,  must  bring  himself 
clearly  within  its  provisions.  He  must  show  a  possession,  actual, 
peaceable,  and  exclusive;  a  mere  scrambling  or  interrupted 
possession,  or  the  exercise^f.  casual  acts  of  ownership  over  the 
premises,  is  not  sufficient. 
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The  record  in  this  case  does  not  show  such  possession  in  the 
plaintiff — on  the  contrary,  the  evidence  raises  a  strong  presump- 
tion tbat  defendant's  entry  was  made  before  plaintiff's  right 
of  possession  accrued  ;  and  it  is  well  settled  that  this  action, 
being  for  injury  to  possession,  can  only  be  maintained  by  the 
person  who  was  in  actual  possession  at  the  time  of  the  entry, 
and  not  by  his  grantee,  or  reversion. 

Judgment  reversed. 


BREWSTER  et  al  v.  BOURS  et  al. 

1  TBZAii  OF  Sfxoial  IssuEB  IN  Chancbbt  Gasbs. — Special  issues,  framed  by 
the  Court  according  to  the  established  rules  of  chancery  practice,  may 
bo  tried  by  a  jury  in  equity  cases. 

Insolvency — Pbiority  of  Attachmknib. — ^Where  G.  &  Co.,  concealing  their 
insolvency,  obtained  an  extension  from  their  creditor  B.,  and  before  the 
maturity  of  the  notes,  B.  apprehending  that  G.  &  Co.  would  fail  before 
their  paper  became  due,  and  that  the  other  creditors  of  G.  &  Co.  \rould 
exhaust  their  assets  by  attachment — obtained,  by  an  arrangement  with 
G.  &  Co.,  an  ante-<Iated  note  for  the  amount  due  him  at  the  date  thereof 
by  G.  &  Co.,  on  which  suit  was  commenced  by  attachment,  and  n  levy 
made  upon  the  property  of  G.  Sc  Co,:  Held,  that  B's  attachment  and 
claim  was  valid  against  subsequent  attaching-creditors,  the  case  not  be- 
ing one  either  of  actual  or  constructive  fraud. 

PiiTMENT  BY  NoTB,  Efi^ect  OP. — Giving  a  promissory  note,  payable  at  a 
future  time  for  a  pre-existing  debt,  does  not  discharge  it.  Its  only  effect 
js  to  suspend  the  right  of  recovery  until  the  maturity  of  the  note. 

Appeal  from  the  Distriot  Court  of  the  Fifth  Judicial  District, 
County  of  San  Joaquin. 

This  was  a  proceeding  in  equitjrto  set  aside  a  judgment  on 

the  ground  of  fraud.     The  case  was  ti:ied  below  by  a 

[502]    jury,  who  *rendered  a  verdict  in  favor  of  the  defendants, 

and  this  appeal  is  taben  from  an  order  refusing  a  now  trial. 

This  case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

Hall  db  Huggins,  for  Appellants. 

The  Court  below  erred  in  refusing  the  application  of  the  com- 
plainants for  a  direction  by  the  Court  to  the  jury  to  find  a  special 
verdict  presenting  the  facts  established  by  the  evidence. 

The  allegations  of  the  complaint  and  the  nature  of  the  relief 
sought,  show  that  this  case  is  addressed  exclusively  to  the  chan- 
cery powers  of  the  Court.  It  is  nothing  more  or  less  than  a  bill 
in  chancery  to  set  aside  a  judgment  obtained  at  law,  on  the 
ground  that  the  judgment  is  fraudulent  and  void  as  against  the 
complainants. 

The  latter  parties,  as  well  as  the  defendants,  Bours  &  Co., 
are  all  creditors  of  the  defendants,  Gillingham  &  Co.  The  com- 
plainants seek,  by  the  aid  of  the  equity  jurisdiction  of  the  Court, 
to  vacate  a  judgment  by  default  against  the  common  debtors  in 
favor  of  Bours  &  Co.  for  five  thousand  three  hundred  and  eight  ,r- 

1.    Cited  PatUnon  v.  Doimer,  Cal.  Sup.  Ot.,  Jan.  T.,  1870,  not  reported. 
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six  dollars,  with  interest  and  costs;  and  also  to  vacate  the  note 
and  other  proceedings  on  which  the  judgment  is  founded,  which 
judgment  and  the  pretended  lien  acquired  by  the  suit  and  pro- 
ceedings of  Bours  &  Co.,  as  the  complainants  claim,  should  be 
annulled,  and  the  complainants  let  in  to  take  precedence  by 
virtue  of  judgments  recovered  by  them,  binding  the  same  prop- 
erty. 

This  Court  have  decided,  in  Sedgwick  v.  WaVcer^  and  Cahoon 
et  ah  V.  Levxj  ei  ai.,  5  CaL,  that  in  chancery  cases  the  parties 
have  no  right  to  demand  a  trial  by  jury;  and  even  when  issues 
are  submitted  at  the  instance  of  the  Chancellor  to  be  determined 
by  a  jury,  the  Court  say,  in  Gray  v.  Eaton,  5  CaL,  that  he  is  not 
bound  by  their  finding,  and  *'  in  his  decree  he  may  be  governed 
by  it,  or  be  may  disregard  it."  (Cunningham  v.  Freeborn,  11 
Wend.  251.) 

The  appellants  contend  that  the  judgment  in  favor  of  Bours 
&  Co.  should  be  set  aside,  because  the  ^ote  on  which  the  judg- 
ment was  founded,  as  well  as  the  judgment  itself,  were  given 
and  suffered  **with  intent  to  hinder,  delay,  or  defraud"  the 
complainants,  being  at  the  said  several  times  creditors  of  the 
said  Gillingham  &  Co.  (Act  concerning  fraudulent  conveyances, 
etc.,  Compiled  Laws,  p.  202,  sec.  20.) 

The  facts,  as  they  appear  in  the  record  to  have  been  either  ad- 
mitted in  the  answer,  or  proved  by  the  evidence,  are  proof  per 
^se,  of  the  intent  specified  in  the  statute,  and  in  judgment  of  Jaw 
Vender  the  transaction  between  Bours  &  Co.  and  H.  W.  Gilling- 
ham, of  the  6th  October,  fraudulent  and  void,  as  against  the 
complainants. 

The  Supreme  Court  of  this  State,  so  far  from  disturbing 
the  '^'well  known  classes  at  common  law  of  frauds,  actual  [503] 
and  constructive,  have  ex  industria,  adhered  to  the  old 
rule  of  their  creation,  notwithstanding  the  legislature  of  the  State 
would,  prima  facie,  seem  to  have  resolved  upon  its  abrogation 
and  the  inauguration  of  a  new  principle.  In  Billings  v.  Billings 
the  Court  judicially  construes  the  twenty-third  section  of  the  act 
above  quoted,  so  as  to  bring  its  operation  into  harmony  with 
ancient  principles  governing  this  subject.  (2  Cal.  113,  114; 
Id.  339.) 

The  Court  use,  in  the  case  first  above  quoted,  the  following 
language : 

'*  Although  the  question  of  fraudulent  intent  is  made  a  ques- 
tion of  fact  in  all  cases  under  the  section  above  quoted,  yet 
whenever  the  law  declares  that  certain  indicia  are  conclusive 
evidence  of  fraud,  a  verdict  against  such  evidence  should  in  all 
cases  be  set  aside." 

Where  such  act  must  necessarily  hinder  or  delay  other  credit- 
ors, tho  law  adjudges  the  intent  to  be  fraudulent,  no  matter 
what  the  real  motive  may  have  been;  and  in  cases  occurring 
under  tho  statute  like  the  twentieth  section  of  our  own  Act, 
Courts  of  Chancery  have  said  that  the  law  at  once  supplies  the 
intent,  and  declares  it  to  be  the  prohibited  and  invalidating  in- 
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tent,  in  the  contemplation  of  the  statute.  {Cunningham  v.  Free- 
born, 3  Paige,  564;  Id.  in  Court  of  Error,  N.  Y.  11  Wend.  253; 
Burk  V.  Sliervmn,  2  Doug. — Mich. — 176.) 

And  this  strict  doctrine  rests  for  its  justification  on  the  com- 
mon sense  rule  that  a  party  must  be  taken  to  intend  what  he 
knows  will  be  the  natural  and  necessary  consequences  of  his 
own  acts — a  rule  which,  though  more  frequently  found  useful  in 
a  widely  different  branch  of  the  law,  is  nevertheless  equally 
availing  in  Courts  of  Chancery  in  the  solution  of  intricate  and 
important  questions  there  so  constantly  arising  on  this  peculiar 
subject  of  its  jurisdiction. 

D.  W.  Perley,  for  Respondents. 

If  the  note  held  by  Bours  was  for  a  bona  fide  debt,  and  fairly 
and  honestly  made,  then  there  can  be  no  just  pretense  for  dis- 
turbing the  judgment. 

If  the  note  was  fraudulently  procured  by  Bours,  and  with  in- 
tent to  delay,  hinder,  and  defraud  the  plaintiffs,  then  the  judg- 
ment ought  to  be  reversed. 

The  general  question,  then,  is,  was  that  note  held  by  Bours  & 
Co.,  fraudulently  made  by  Gillingham  &  Co.,  and  fraudulently 
procured  by  Bours  &  Co.  ? 

It  might  be,  and  perhaps  is,  a  sufficient  answer  to  the  ques- 
tion to  say  that  every  fact  which  tends  to  show  or  establish  fraud, 
was  directly  submitted  to  the  jury,  under  instructions  by  th^ 
Court,  and  the  jury,  upon  this  point,  found  for  the  defend- 
ants. 
[504]  *The  charges  of  fraud  were  completely  negatived,  and 
the  perfect  propriety  of  the  instructions,  given  at  the  re- 
quest of  defendants,  is  not  questioned. 

On  principle  and  authority  both,  then,  the  appellants  ought 
not,  if  the  verdict  of  the  jury  is  to  have  any  consideration  at  all 
in  this  Court,  to  be  allowed  to  go  behind  it. 

It  is  manifest  that  dating  the  note  on  the  first  instead  of  the 
sixth  neither  prejudiced  any  rights  of  the  plaintiffs,  nor  operated 
any  advantage  to  Bours.  If  the  note  had  been  dated  on  the 
sixth,  Bours  could  as  well  have  attached  on  that  as  on  one  dated 
on  the  first. 

The  note  was  evidently  dated  on  the  first,  in  order  to  show  the 
exact  state  of  the  demand  on  that  day. 

The  question  now  is,  did  the  taking  of  the  two  notes  on  the 
first,  from  GrilliDgham,  extinguish  the  antecedent  liability. 

If  it  did  not,  then  the  existing  indebtedness  was  a  good  con- 
sideration to  support  a  note  made  on  the  sixth,  or  Bours  might 
have  surrendered  the  old  notes  and  sued  on  the  original  cause 
of  action. 

The  respondents  contend  that  taking  the  two  notes  on  the 
first  was  no  payment  of  the  existing  debt,  and  did  not  extinguish 
that  liability. 

The  case  of  Cole  v.  Sackett,  1  Hill,  516,  is  a  case  in  point. 
Judge  CowEN  says: 
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"  It  is  entirely  settled  that  a  promissory  note  of  the  debtor  in 
no  way  affects  or  impairs  the  original  debt,  unless  it  be  paid." 

'*  The  creditor  may  recover  on  the  original  consideration,  sur- 
rendering or  canceling  the  note  at  the  trial." 

And  the  doctrine  holds,  even  where  it  was  expressly  agreed 
that  such  note  was  taken  in  full  satisfaction  of  the  original 
debt. 

Terry.  C.  J.,  delivered  the  opinion  of  the  Court — ^Burnett,  J., 
and  Field,  J.,  concurring. 

On  the  trial  the  plaintiffs  moved  that  the  jury  be  instructed 
to  find  a  special  verdict,  setting  out  all  the  facts  in  the  case  as 
disclosed  by  the  testimony.  The  Court  held  that  in  cases  where 
a  special  verdict  was  desired,  the  proper  practice  was  to  frame 
issues,  stating  separately  each  point  in  controversy,  and  di- 
rected such  issues  to  be  framed  and  submitted  to  the  jury. 
Plaintiff's  counsel  objected  to  this  mode  of  proceeding,  and 
declared  that  they  would  prefer  a  general  verdict,  and  no  ob- 
jection being  made  by  the  defendants,  a  general  verdict  was 
returned. 

The  appellants  now  insist  that  the  ruling  of  the  Court  on  this 
point  was  erroneous,  that  the  special  verdict  provided  for  in  the 
l^ractice  Act  is  as  distinct  from  special  issues  as  from  a  general 
verdict.  That  ''it  resembles  somewhat  the  thking  of  deposi- 
tions in  chancery  under  an  order  to  an  examiner,  or 
master,  *but  differing  from  these,  and  commending  itself,  [505] 
therefore,  to  favor  in  this,  that  the  certified  result  is  not 
encumbered  with  the  tedious  details  of  every  interrogatory,  and 
the  exact  words  of  the  witness  spoken  in  reply;  that  the  Prac- 
tice Act  meant  to  obviate  the  objectionable  incidents  of  the  old 
system,  secure  the  privilege  of  a  jury  trial  in  every  case  as  far 
as  consistent  with  the  rules  and  practice  of  Courts  of  Equity; 
and  whilst  it  avoided  the  framing  of  numerous  special  issues  in 
certain  cases,  presented  all  the  information  derivable  from  that 
proceeding  in  a  form  much  more  connected  and  intelligible." 

This  point  is  not  well  taken.  The  mode  of  proceeding  con- 
tended for  by  the  appellants  is,  we  think,  impracticable;  that  in 
complicated  cases,  it  would  be  next  to  impossible  to  find  a  jury 
capable  of  passing,  understandingly,  upon  the  various  questions 
of  fact  involved,  without  the  aid  of  special  issues,  and  that  the 
statute  contemplates,  that  in  all  such  cases,  special  issues  should 
be  framed  under  the  directions  of  the  Court,  according  to  the 
long-established  rules  of  chancery  practice.  The  case  at  bar  was 
a  proper  one  for  a  special  verdict;  but  as  the  failure  to  present 
the  issues  was  the  result  of  plaintiffs*  own  motion,  they  cannot 
be  allowed  to  take  advantage  of  it. 

It  remains  only  to  inquire  whether  the  allegations  of  fraud  in 
plaintiffs'  complaint  are  sustained  by  the  evidence. 

The  record  shows  that  Gillingham  &  Co.,  traders  in  Stockton 
and  San  Francisco,  were,  on  the  1st  day  of  October,  1856,  in- 
solvent, but  that  this  fact  was  known  only  to  themselves;  that. 
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at  this  time,  they  were  indebted  to  Bours  &  Co.  in  the  sum  of 
five  thousand  three  hundred  and  eighty  dollars,  for  money  be- 
fore that  time  advanced;  that  Giliingham,  concealing  the  fact 
of  his  insolvency,  obtained  from  Bours  an  extension  of  the  time 
of  payment,  and  pursuant  to  this  arrangement,  execute<l  two 
notes,  one  payable  on  the  13th  of  October,  and  the  other  thirty 
days  after  date.  On  the  evening  of  the  6th  of  October,  Bours, 
knowing  that  Giliingham  &  Co.  had  failed,  and  apprehending 
that  their  property  would  be  attached,  and  wholly  consumed  by 
other  creditors,  before  the  maturity  of  his  notes,  called  on  Gili- 
ingham, and  requested  that  he  would  confess  judgment  for  the 
amount  of  his  debt.  To  this,  Giliingham  consented;  but  at  the 
suggestion  of  Bours'  counsel,  in  lieu  of  the  confession  of  judg- 
ment, he  gave  a  note  payable  on  demand  ior  the  amount  which 
was  due  Bours  on  the  1st  day  of  October;  that  this  note  was 
dated  on  the  1st  of  October,  and  that  on  the  day  it  was  executed 
suit  was  commenced  upon  it,  and  attachment  was  levied  on 
Gillingham's  property;  that  Bours  knew  at  this  time  that  Gili- 
ingham &  Co.  were  insolvent,  and  that  his  object  in  taking  a 
note  on  demand  was  to  enable  him,  by  attachment,  to  obtain 
priority  over  other  creditors;  that  plaintiffs  are  creditors, 
[506]  having  attachments  subsequent  to  Bouris',  *and  that  the 
amount  of  property  attached  is  not  more  than  sufficient  to 
satisfy  Bours'  demand. 

We  are  not  able  to  perceive  any  fraud  in  this  transaction. 
The  evidence  shows  an  entire  absence  of  any  fraudulent  intent 
on  the  part  of  the  defendants,  and  we  are  claarly  of  opinion  that 
the  facts  disclosed  by  the  record  do  not  constitute  legal  or  con- 
structive fraud.  The  argument  that  the  effect  of  the  proceed- 
ings was  to  hinder  and  delay  other  creditors,  would  apply  with 
equal  force  to  every  proceeding  by  attachment  against  a  debtor, 
whose  assets  were  not  sufficient  to  discharge  all  his  liabilities. 

Bours  &  Co.  sought  to  recover  only  the  sum  which  was  justly 
due  to  them;  relying  on  the  representations  of  Giliingham,  and 
ignorant  of  his  circumstances,  they  had  agreed  to  give  time  for 
the  payment  of  their  debt;  discovering  the  true  state  of  facts,  they 
took  such  measures  as  were  thought  necessary  to  restore  them 
to  the  position  which  they  before  occupied;  to  tiiis  end  they  took 
a  note,  on  demand,  for  the  precise  amount  of  their  antecedent 
debt,  which  was  a  sufficient  consideration  for  the  note. 

The  acceptance  of  a  note  payable  at  a  future  time  for  a  pre- 
existing debt,  does  not  extinguish  the  debt,  its  only  effect  is  to 
suspend  the  creditor's  right  to  recover  until  the  maturity  of  the 
note,  when  he  may  surrender  or  cancel  the  note  and  proceed  on 
the  original  consideration.  (2  Am.  Lead.  Cases,  182.)  See  also 
Toby  V.  Barber  (5  Johns.  73),  where  the  Court  hold,  that  **  it  is  a 
rule  well  settled  and  repeatedly  recognized  in  this  Court,  that 
taking  a  note,  either  of  the  debtor  or  a  third  person,  for  a  pre- 
existing debt,  is  no  payment,  unless  it  be  expressly  agreed  to 
take  the  note  as  payment,  and  run  the  risk  of  its  being  paid, 
or  unless  the  creditor  parts  with  the  note,  or  is  guilty  of  some 
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laches  in  not  presenting  it  in  due  time.  He  is  not  obliged  to  sue 
on  it,  he  may  return  it  when  dishonored,  and  resort  to  his  origi- 
nal demand.  It  only  postpones  the  time  of  payment  of  the  old 
debt  until  default  is  made  in  the  payment  of  the  note." 

The  rights  of  the  plaintiffs  were  not,  as  we  conceive,  injuri- 
ously affected  by  the  execution  of  the  note  on  demand.  Bours' 
debt  was  wholly  due  on  the  Ist  of  October,  was  not  extinguished 
by  the  execution  of  the  notes  at  that  time,  and  his  consent  to 
extend  the  time  of  payment  had  been  procured  by  a  concealment 
on  the  part  of  Gillingham  &  Co.  of  the  fact  of  their  insolvency. 
Under  these  circumstances,  Bours  could  have  surrendered  the 
notes,  and  proceeded  directly  upon  the  original  indebtedness. 

This  view  of  the  case  renders  it  unnecessary  to  notice  in  detail 
the  errors  assigned  by  the  appellants  upon  the  instructions  re- 
fused by  the  Court. 

Judgment  affirmed. 


*In-thb  Matter  op  BUCHANAN'S  ESTATE.        [507] 

1  HuBBANS  AND  WiPE,  CoMMON  PBOPEBTT. — Property  in  this  State,  acqaired 
by  the  husband  after  marriage,  but  before  the  passage  of  the  Act  of 
April  17th,  1850,  is  common  property  under  the  Mexican  law,  as  that  so 
acquired  subsequently  is  by  the  statute,  and  cannot  be  disposed  of  by 
will. 

Dbbceut,  Fosthuvous  Child. — A  posthumous  child,  for  whom  no  provision 
is  mi^de  in  the  will  of  the  father,  is  entitled  to  one  half  of  the  separate 
and  common  property,  where  no  express  intention  of  the  testator  to  the 
contrary  appears. 

s  Homestead,  Bight  of  Subyitobship.— The  homestead  being  held  in  a  sort 
of  joint-tenancy,  passes,  on  the  death  of  the  husband,  to  the  wife,  by 
right  of  Buryivorship,  and  forms  no  part  of  the  common  property. 

Appeal  from  the  Probate  Court  of  Yuba  County. 

The  deceased,  Robert  B.  Buchanan,  died  in  June,  1855,  leav- 
ing property,  real  and  personal;  some  of  the  real  estate  having 
been  acquired  before,  and  a  portion  after,  April,  1850.  The 
property,  both  real  and  personal,  was  acquired  during  marriage. 
At  the  time  of  his  death,  he  left  a  widow,  but  no  children.  A 
posthumous  child  of  the  deceased  was  bom  in  January,  1856. 
The  deceased  left  a  will,  by  which  he  bequeathed  a  portion 
of  his  property  to  his  wife,  and  the  remainder  to  his  rela- 
tions. No  provision  was  made  in  reference  to  the  posthumous 
child.  The  widow  refused  to  take  the  legacv  under  the  will, 
but  claimed,  before  the  Probate  Court,  one  half  the  commu- 
nity property,  after  the  payment  of  the  testator's  debts.  The 
Court  made  a  decree  allowing  her  one  half  the  property  acquired 
after  the  17th  of  April,  1850,  but  held  the  property  acquired 

Erevious  to  that  time,  as  subject  to-the  disposition  of  the  hus- 
and. 

1.  cited  Smith  v.  Smith.  12  Cal.  225;  Scott  v.  Weird,  13  Cal.  4G0. 

2.  Construed  Oimmy  v.  Doane,  22  Oal.  688.    ated  Brexnan  y.  WaUaee,  26  Cal.  114. 
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The  decree  further  allowed  the  child  the  one  half  of  the  real 
property  left  by  the  deceased,  after  paying  the  debts  of  the  es- 
tate. It  further  ordered  that  the  debts  be  paid  out  of  the  sepa- 
rate property,  (that  acquired  by  deceased  before  April  17, 1850;) 
and,  inasmuch  as  the  executor  had  paid  a  large  sum  from  the 
proceeds  of  the  common  property,  for  debts  and  expenses  of  the 
estate,  it  further  ordered  a  sale  of  the  separate  property,  (reserv- 
ing the  homestead  to  the  widow,)  and  that  out  of  the  proceeds 
of  the  sale,  he  pay  the  sum  before  so  expended  out  of  the  pro- 
ceeds of  the  common  property,  to  the  widow  and  child  in  equal 
portions,  and  out  of  the  balance  that  he  pay  the  legacies  made 
by  the  will. 

The  widow,  and  the  guardian  of  the  child,  appealed  from 
those  portions  of  the  decree  deciding  any  portion  of  the  estate 
to  be  the  separate  property  of  the  deceased,  and  ordering  a  sale 
thereof,  and  appropriation  of  proceeds. 

Field,  for  Appellants. 
[508 J  *1.  So  far  as  the  rights  of  the  posthumous  child  of  the 
testator  are  concerned,  it  is  of  no  consequence  whether 
the  property  of  which  the  deceased  died  possessed  be  common 
or  separate  property,  for,  in  either  case,  the  child  is  entitled  to 
one  half.  (Sec.  16  of  the  Act  concerning  wills,  Gomp.  Laws, 
143.) 

By  the  first  section  of  the  Act  of  Descents  and  Distributions^ 
the  estate  of  an  intestate,  not  otherwise  limited  by  marriage 
contract,  descends,  where  there  is  a  surviving  wife,  and  only 
one  child,  in  ^qual  shares,  to  such  wife  and  child. 

It  is  evident,  therefore,  from  the  above,  that  so  far  as  the 
child  is  concerned,  it  is  of  no  moment,  whether  the  property  of 
the  deceased  is  common  or  separate  property.  She  is  entitled 
to  one  half,  and  so  the  Court  below  finds,  as  a  conclusion  of 
law,  and  yet  the  conclusion  is  overlooked  in  the  decree,  where 
the  executor  is  ordered  to  sell  all  the  real  estate  situated  in  San 
Francisco  and  Yuba  counties,  excepting  the  homestea'd  and  cer- 
tain lots  in  Marysville.  It  should  nave  directed  the  sale  of  one 
undivided  half  of  that  property  if  it  directed  a  sale  at  all.  In 
this  particular  the  decree  should  be  modified  on  the  appeal  of 
the  guardian. 

2.  The  Probat-e  Court  erred  in  adjudging  that  the  property 
of  which  Buchanan  died  possessed,  which  he  acquired  in  Cali- 
fornia after  his  maniage  with  Minerva  E.  Haun,  and  previous 
to  April  17,  1850,  was  his  separate  property,  and  could  be  dis- 
posed of  by  will,  and  that  the  same  did  pass  under  his  will  and 
testament,  subject  to  the  payment  of  his  debts,  and  to  the  rights 
of  his  subsequent  bom  child. 

The  civil  or  Mexican  law,  so  far  as  it  relates  to  the  rights  of 
husband  and  wife,  as  to  property  acquired,  by  either,  during 
the  existence  of  the  community,  was  not  repealed,  except  by  . 
the  Act  of  April  17,  1850,  and  then  only  by  necessary  implica- 
tion.   It  was  directly  repealed  April  22, 1850.    What,  then,  was 
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the  civil  or  Mexican  law,  in  force  in  California  on  this  subject, 
previous  to  our  Act  of  April  17,  1850  ? 

Our  statute  was  a  re-enactment  of  the  Spanish  or  Mexican 
civil  law,  on  the  subject  of  the  rights  of  husband  and  wife,  and 
our  Supreme  Court  Jiave  so  intimated.  (See  Fanaud  v.  Jones, 
1  CaL  513;  ffaines  v.  Castro,  5  Cal.  111.) 

If  the  property  acquired  in  California  previous  to  April  17, 
1850,  was  common  property,  it  could  not  be  disposed  of  by 
will. 

On  this  point  I  cite,  as  authority.  Beard  v.  Knox,  5  Cal.  257. 

The  appellants,  therefore,  ask  this  Court  to  adjudge  and  de- 
clai-e  that  all  the  property,  real  and  personal,  of  which  Robert 
B.  Buchanan  died  possessed,  which  was  acquired  by  him  in  the 
State  of  California,  after  his  marriage,  was  common  property, 
ono  half  of  which,  upon  his  death,  passed  to  his  surviving  wife, 
Haun,  and  the  other  half  to  his  child,  subject  only  to  the 
pay-'^'ment  of  his  debts;  and  that  the  same  could  not  be  [609] 
disposed  of  by  him  by  will,  and  that  the  last  will  and 
testament  of  the  deceased  did  not  operate  upon  said  property. 

Cliarles  Lindley,  for  Respondents. 

It  is  contended  by  respondents  that  all  the  property  acquired 
before  April  22, 1850,  must  be  disposed  of  under  the  will. 

The  Ajmerican  emigrants  brought  with  them  to  California  the 
common  law,  in  the  same  manner  that  our  ancestors  brought  it 
from  England  to  America.     {Fowler  v.  Smith,  2  Cal.  30.) 

If  this  proposition  be  true,  the  property  must  be  disposed  of 
under  the  will. 

If  the  above  is  not  true,  then  it  must  depend  upon  the  stat- 
utes and  decrees  of  Mexico,  and  not  upon  the  civil  law.  The 
civil  law  is  not  in  force  in  Mexico,  any  further  than  adopted  by 
legislative  power.  (Fanaud  v.  Jones,  1  Cal.,  and  authorities 
there  cited.) 

Burnett,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Tebrt,  C.  J.,  concurring. 

So  far  as  the  rights  of  the  child  areconcemed,  the  decree  of 
the  Probate  Court  does  not  aflfect  them.  Whether  the  property 
acquired  before  the  passage  of  the  Act  defining  the  rights  of  hus- 
band and  wife  be  held  the  separate  property  of  the  husband,  or 
the  common  property  of  the  husband  and  wife,  the  interest  of 
the  child  would  be  the  same,  under  the  provisions  of  the  Act  con- 
cerning wills.  (Wood's  Dig.,  737.  See,  also.  Statute  to  regu- 
late Descents-  and  Distributions,  Wood's  Dig.,  423,  4,  Sees.  1, 
10.) 

By  an  order  of  the  Probate  Court,  the  homestead  and  other 
property  not  subject  to  execution  was  set  apart,  in  1855,  for  the 
use  of  the  widow,  in  pursuance  of  the  tenth  section  of  the  Home- 
stead Act,  and  the  one  hundred  and  twenty-first  section  of  the 
Act  regulating  the  settlement  of  the  estates  of  deceased  persor" 
(Wood's  Dig.,  403,  483.) 
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The  homestead  is  not  common  property,  but  a  sort  of  joint- 
tenancy,  with  the  rififht  of  survivorship.  {Taylor  v.  Edrgous,  4 
Cal.  273 ;  Revalk  v.  Kraemer,  ante  66.) 

The  separate  property  of  ike  husband  may  become  the  home- 
stead.    (Ibid.)  • 

So  far,  then,  as  concerned  the  homestead,  the  widow  took  it 
by  survivorship,  and  it  should  not  be  considered  in  the  distribu- 
tion of  the  common  property. 

The  only  question  remaining  to  be  determined  is,  whether  the 
property  acquired  by  the  testator  during  the  marriage,  but  be- 
fore the  17th  of  April,  1850,  when  the  Act  defining  the  rights  of 
husband  and  wife  took  effect,  was  his  separate  property,  or  be- 
longed to  the  partnership.     This  will  depend  upon  the  state  of 

the  law  existing  at  the  time. 
[510]  *  The  law  of  Mexico  in  force  here  until  our  statute  took 
effect,  was  the  same,  so  far  as  relates  to  the  merits  of  this 
question.  The  property  belonged  to  the  community,  and  upon 
{he  death  of  the  husband  the  widow  took  one  half.  The  hus- 
band had  the  power  of  disposition  while  living,  but  not  by  will, 
which  could  only  take  effect  after  his  death.  (Schmidt's  Civil 
Law  of  Spain  and  Mexico,  12,  14,  Arts.  43,  44,  51,  52;  1  Cal. 
513;  5  Id.  111,257.) 

The  decree  of  the  Probate  Court  is  reversed,  the  cause  re- 
manded, and  that  Court  will  render  a  decree  in  conformity  with 
f.hia  opinion. 


ADAMS  V.  THE  CITY  OF  OAKLAND. 

*  New  Tbxaii — Motion,  how  Waived. — A  notice  of  motion  for  a  new  trial, 
unaccompauicd  by  the  affidavit  required  by  statute,  wiU  not  entitle  the 
statement  of  the  grounds  of  the  motion  to  be  considered  on  appeal. 

Appeal  from  the  District  Court  of  the  Third  Judicial  Distdct, 
County  of  Alameda. 

Appeal  from  an  order  overruling  a  motion  for  a  new  tiiaL 

C.  Campbell,  for  Appellant. 

E,  R.  CarperUier,  for  Respondent. 

Tebrt,  C.  J.,  delivered  the  opinion  of  the  Court — BuBmsTT, 
J.,  concurring. 

In  this  case,  the  notice  of  motion  for  new  trial  served,  simply 
informed  plaintiff  that  the  **  Court  would  be  moved  to  grant  a 
new  trial."  Afterwards,  a  statement  of  the  evidence  was  filed, 
but  no  affidavit  or  statement  of  the  grounds  on  which  his  motion 
was  based. 

The  statute  provides  that  a  party  moving  for  a  new  trial  shall, 


1.  ated  Wing  y.  Owen,  9  C9I.  M7. 
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within  five  days  after  giving  notice,  make  out  and  file  with  the 
clerk  the  affidavit  required,  or  a  statement  of  the  grounds  on 
which  he  intends  to  rely.  If  such  affidavit  or  statement  be  not 
filed  within  five  days,  the  right  to  move  for  a  new  trial  shall  be 
deemed  waived. 

The  statute  not  having  been  complied  with,  we  can  only  con- 
sider the  judgment-roll,  which,  being  regular  upon  its  face,  the 
judgment  is  affirmed. 


♦WELCH  V.  SULLIVAN  et  al.  [611 J 

1  Ejegticxnt— Ihpbovkments,  Sbt-ofp. — Where  the  defendant  in  ejectment 
occupied  and  improved  the  land  bona  fide,  nnder  color  of  title,  the 
improvements  erected  by  him  coustitute  an  equitable  set-off  to  the  ex- 
tent of  their  valne,  to  the  damages  recovered  by  the  plaintiff  for  the 
"withholding  of  possession. 

On  rehearing.  The  report  of  this  case  will  be  found  on  page 
one  hundred  and  sixty-five  of  this  volume. 

Nathaniel  Bennett,  for  Appellants. 

Saunders  df  Hepburn,  for  Respondent. 

Burnett,  J.,  delivered  the  opinion  of  the  Court — Tebbi,  C.  J., 
concurring. 

This  case  was  decided  at  the  Julj  Term  of  this  Court,  and  a 
petition  made  for  a  rehearing. 

Upon  a  careful  examination  of  the  record  in  this  case,  we  are 
satisfied  that  the  late  Chief  Justice  who  delivered  the  opinion  of 
the  Court,  was  mistaken  in  reference  to  some  matters  of  fact,  as 
well  as  in  the  reasons  given  by  him  in  support  of  one  or  two  of 
his  positions. 

In  reference  to  the  right  to  set-off  the  value  of  the  improve- 
ments against  the  damages,  it  appears  that  the  defendants 
claimed  it  upon  two  grounds: 

1.  Under  the  Act  of  1856  for  the  protection  of  settlers;  and, 

2.  Under  the  Practice  Act. 

The  testimony  shows  that  a  part  of  the  improvements  were 
made  before  the  commencement  of  the  suit.  The  facts  of  the 
case  show  that  the  defendants  occupied  and  improved  the  prem- 
ises, bona  fide,  under  color  of  title.  It  is  a  very  clear  case  of 
equitable  set-off. 

The  instruction  given  by  the  Court  that  if  the  jury  found  the 
Limantour  claini  fraudulent,  they  should  find  for  the  plaintiff, 
we  think  was  correct,  but  not  for  the  reasons  assigned  in  the 
opinion  of  the  Chief  Justice. 

The  plaintiff  had  never  been  in  the  actual  possession  of  the 
property,  nor  had  those  through  whom  she  claimed.  The  de- 
fendant, Sullivan,  had  been  in  actual  possession  since  1847.  This 


1.    See  same  caae,  ante  165. 
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being  the  case,  the  plaintiff  could  only  recover  upon  her  strict 
legal  title.  Whether  the  defendants  connected  themselves  ivith 
the  limantour  title  or  not,  they  had  a  right  to  show  that  he, 
and  not  the  plaintiff,  had  the  title  derived  originally  from  the 
Mexican  government.  The  nature  of  the  plaintiff's  title  was 
such  that  it  could  not  be  merely  prima  facie,  but  must  be  con- 
clusive, if  it  existed  at  all.  If  the  title  was  in  Limantour 
[512]  on  *the  7th  of  July,  1846,  then  the  city  had  no  title  what- 
ever at  the  date  of  the  sheriff's  sale,  under  the  Peter  Smith 
judgment,  and  none  passed  to  the  plaintiff's  grantor. 

But  under  the  state  of  testimony  in  this  case,  it  was  clear  that 
the  true  title  was  either  in  the  plaintiff,  or  in  Limantour.  The 
premises  were  proved  to  be  within  the  city  limits,  and  without 
the  limits  of  the  Sherrebeck  grant  under  which  the  defendants 
claimed ;  and  the  conclusion  was,  therefore,  invincible,  that  if 
the  Limantour  grant  was  void,  the  title  must  be  in  the  plaintiff. 
If  the  title  had  not  passed  to  Limantour,  then  it  passed  to  the 
city  by  the  act  of  Congress;  and  if  the  city,  it  passed  from  the 
city>  by  regular  chain  of  title,  to  the  plaintiff.  As  to  whether 
the  title  passed  to  the  city,  and  from  the  city  to  the  plaintiff, 
there  was  nothing  for  the  jury  to  decide.  These  questions  were 
properly  decided  by  the  Court,  upon  the  act  of  Congress,  and 
the  deeds  put  in  evidence.  The  only  question  then  left  for  the 
jury  was,  whether  the  Limantour  grant  was  a  forgery  or  not. 
If  a  forgery,  it  was  void,  and  the  jury  were  bound  to  find  for  the 
plaintiff. 

The  objection  taken  by  the  counsel  of  defendants  to  the  ad- 
mission of  the  deeds  in  evidence,  through  which  plaintiff  de- 
raigned  her  title,  we  do  not  think  well  founded.  But  we  arrive 
at  this  conclusion  from  other  reasons  than  those  given  by  the 
Chief  Justice.  The  deeds  were  properly  admitted,  because  they 
were  properly  acknowledged,  and  their  execution  was  conceded. 
The  only  objection  made  by  the  counsel  to  the  certificates  of  ac- 
knowledgment was  in  not  *'  stating  that  the  party  was  personally 
known  to  the  notary." 

For  the  reasons  stated,  we  think  the  judgment  of  the  Court 
below  should  be  so  modified  as  not  to  allow  the  plaintiff  any 
damages,  as  the  value  of  the  improvements  exceeded  the  value 
of  the  rents  and  profits.  The  Court  below  will  modify  its  judg- 
ment accordingly,  and  the  appellants  will  be  entitled  to  the 
costs  of  their  appeaL 


WHITE  V.  CLARK  et  al. 

1  Execution,  within  what  Timk  to  Issitk.— An  ezeontioii  can  only  be  is- 
sued upon  a  judgment  obtained  before  a  justice  of  the  peace  'wdthin  five 
years  after  the  entry  of  the  judgment.  In  contemplation  of  the  statute, 
there  is  no  judgment  after  that  time. 


1.    Approved  Kenu  t.  Graou,  26  C«l.  157. 
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Idem. — Statute  Comsthukd.  —  Section  two  hnndred  and  fourteen  of  the 
Practice  Act  applies  only  to  jlidgments  of  Courts  of  record. 

Idem. — Lobs  of  Docket. — The  loss  of  the  docket  of  the  justice  will  not  pre- 
vent the  statute  from  running. 

Appeal  from  tlie  District  Court  of  the  Seventh  Judicial  Dis- 
trict, County  of  Marin. 

*In  February,  1852,  McEeever  and  Nickerson  obtained  [513] 
judgment  before  a  justice  of  the  peace,  against  White 
and  Bevere;  and  on  the  8d  day  of  April,  1857,  the  defendant, 
Clark,  acting  as  a  justice  of  the  peace,  and  as  the  successor  of 
the  justice  before  \vhom  the  judgment  was  had,  issued  an  exe- 
cution upon  the  judgment,  which  was  levied  by  the  defendant, 
Tischer,  as  Sheriff,  tipon  the  property  of  plaintiff,  one  of  the 
defendants  in  the  execution.  The  plaintiff  then  brought  this 
suit  against  the  defendants,  as  trespassers,  praying  for  damages 
to  the  amount  of  the  value  of  the  property  levied  on.  The 
Court  below  ordered  a  judgment  for  the  defendants,  and  the 
plaintiff  appealed.' 

W,  Slddmore,  for  Appellant. 

T,  Jff.  Hanson,  for  Eespondents. 

Burnett,  J. ,  delivered  the  opinion  of  the  Court — Tebbt,  C,  J. , 
and  Field,  J.,  concurring. 

It  is  insisted  by  the  plaintiff  that  there  was  no  judgment  in 
force  when  the  execution  was  issued,  and  that  the  writ  was, 
therefore,  void. 

The  six  hundredth  section  of  the  Practice  Act  provides  that 
"execution  for  the  enforcement  of  a  judgment  in  a  Justice's 
Court,  may  be  issued  on  the  application  of  the  party  entitled 
thereto,  at  any  time  within  five  years  from  the  entry  of  judg- 
ment." 

By  the  two  hundred  and  fourteenth  section,  it  is  provided 
that  "  after  the  lapse  of  five  years  from  the  entry  of  judgment, 
an  execution  shall  be  issued  only  by  leave  of  the  Court  on  mo- 
tion." But  this  section  refers  only  to  executions  issued  by  the 
clerk  of  a  Court  of  record  having  a  seal,  and  not  to  executions 
issued  by  justices  of  the  peace.  In  reference  to  judgments  in 
Justices'  Courts,  there  is  no  provision  allowing  an  execution  to 
be  issued  after  the  lapse  of  five  years.  Unless  the  execution  be 
issued  within  that  period,  it  is  void.  In  contemplation  of  the 
statute,  there  is  no  judgment  after  that  time,  and  a  justice  has 
no  more  right  to  issue  an  execution  upon  such  expired  judgment 
than  he  would  have  upon  a  judgment  entered  satisfied  upon  the 
docket. 

But  in  this  case,  it  was  found  by  the  Court  that  the  docket  of 
the  justice  was  lost,  or  mislaid,  for  some  three  years,  and  it  is 
also  found  that  the  docket  was  not  discovered  and  delivered  to 
the  defendant,  Clark,  until  the  20th  of  April,  1857,  some  time 
after  the  issuing  of  the  execution,  and  the  commencement  of 
this  suit. 
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The  loss  of  the  docket  would  not  prevent  the  running  of  the 
time  limited  by  the  six  hundredth  section.  Were  we  to  deter- 
mine otherwise,  we  could  not  fix  any  definite  limit.  The  docket 
might  be  lost  for  many  years,  and  then  found.  If  the  creditor 
wishes  to  keep  idive  his  judgment  in  such  a  case,  he 
[514]  should  take  ""the  necessary  steps.  By  permitting  his 
judgment  to  expire,  he  loses  his  right  to  issue  execution. 

But  it  is  insisted  by  the  counsel  of  defendants,  that  time  does 
not  run  against  the  creditor  while  the  issue  of  execution  is  re- 
strained by  injunction.  This  question,  however,  cannot  be 
raised  in  this  case.  It  is  true  that  the  fact  that  the  judgment- 
creditors  were  restrained  by  injunction,  is  affirmatively  stated 
in  the  answer  of  defendants  in  this  suit,  but  the  finding  of  the 
Court  contains  no  reference  to  such  a  fact;  and  there  having 
been  no  motion  for  a  new  trial,  we  cannot  go  behind  the  facts 
as  found  by  the  Court.  If  such  a  fact  existed,  it  should  have 
been  proven  in  the  Court  below. 

The  execution  recited  the  date  of  the  judgment;  and  from 
the  facts  stated  upon  the  face  of  the  execution,  it  was  issued 
without  authority,  and  the  sheriff  was  not  justified  in  enforc- 
ing it. 

The  judgment  of  the  Court  below  is  reversed,  the  cause  re- 
manded, and  that  Court  will  render  a  judgment  for  the  plaintiffx 
as  prayed  for  in  hi&  complaint. 


WHITNEY  V.  STARK  et  al.* 

Pasties,  who  to  Join. — All  the  parties  in  interest  should  join  in  an  action 

of  trover. 
Pleading,  Abatemrnt. — A  failure  to  join,  may  be  pleaded  in  abatement. 
Idem. — Effect  of  Failubb  of  I  lea. — Where  a  partK)wner  snes,  ex  delicto^ 

and  the  objection  of  defect  of  parties  is  not  set  up  in  the  answer,  the 

damages  should  be  apportioned  at  the  trial. 
Statute  of  Fbaud— Sale  when  Valid.-  A  sale  of  personal  property,  to  be 

▼alid  against  creditors,  must  be  accompanied  by  an  actual  and  continued 

change  of  possession. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, County  of  Napa. 

This  was  an  action  of  trover,  to  recover  of  the  defendants, 
Stark,  as  Sheriff,  and  Haile,  as  execution-creditor,  the  value  of 
two  buggies,  which  the  plaintiff  alleged  had  been  wrongfully 
seized  and  converted,  etc. 

The  defendants  justitied  the  taking  of  the  buggies,  under  an 
execution,  in  favor  of  defendant  Haile,  and  against  one  Edward 
H.  Cage,  alleging  that  they  were  the  property  of  Cage,  and  not 
of  the  plaintiff. 

On  the  trial,  it  appeared  that  Cage  was  only  the  half  owner  of 
the  buggies,  the  other  part  belonging  to  one  Hazelrig,  and  that 
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he  had  only  sold  his  half  interest  to  plaintiff.  At  the  close  of 
plaintiffs  testimony^  defendants  moved  for  a  nonsuit,  on  the 
ground  of  non-joinder.  Motion  denied,  and  defendants  ex- 
cepted. 

It  further  appeared  that  plaintiff,  after  his  purchase,  neglected 
to  remove  the  buggies,  and  permitted  them  to  remain  in 
Cage's  *stable,  until  they  were  attached  as  his  property,    [515] 
in  the  suit  of  EaUe  v.  Cage,     J&dgment  for  plaintiff. 
Defendants  moved  for  a  new  trial,  winch  being  denied,  they  ap- 
pealed. 

J,  H,  McKune,  for  Appellants. 

One  of  two  joint-owners  of  personal  property,  cannot  sustain 
an  action  in  his  own  name,  to  recdver  such  property  or  its  value. 

The  party  plaintiff,  if  he  purchased  the  buggies  at  all,  did  not 
take  or  hold  possession  of  them,  and  they  remained  on  the 
premises  of  the  vendor,  and  were  there  attached  by  the  sheriff. 
This  transaction  is  void,  by  the  Statute  of  Frauds,  as  against 
Haile,  one  of  the  credrtors,  who  is  in  this  suit  a  defendant. 

The  jury  found  against  the  weight  of  evidence. 

The  plaintiff  complains,  that  the  defendants  wrongfully  took 
from  his  possession,  and  sold  two  buggies  of  the  plaintiff,  of  the 
value  of  four  hundred  dollars.  The  evidence  of  the  "witnesses  of 
the  plaintiff  establishes  the  fact  that  the  plaintiff  was  only  one 
hau  owner  in  the  buggies;  but  the  jury  gave  damages  in  favor  of 
the  plaintiff,  the  full  amount  of  the  value  of  the  property. 

Kow  the  other  part-owner  does  not  complain,  and  the  judg- 
ment stands  for  the  full  amount  of  the  property. 

This  is  such  an  excess  of  damage  as  cannot  stand,  and  the 
excess  is  exactly  ascertained — ^being  one  half  the  amount  of  the 
judgment. 

The  defendants  moved  for  a  nonsuit,  because  the  other  joint- 
owner  was  not  joined  as  plaintiff. 

This  was  the  earliest  time  when,  with  their  knowledge  of  the 
transaction,  they  could  take  advantage  of  the  piatter. 

The  Court  overruled  the  motion,  and  defendants  excepted. 

To  show  that  this  is  error,  we  cite  the  following  authorities: 
Civil  Practice  Act,  Sees.  12, 14;  MandeviUey.  Biggs,  2  Pet.  482;  2 
Mas.  187;  1  Pet.  299  and  306;  Wisely  y,  BlaicUy,  1  Barb.  Ch. 
437;  Wilson  v.  Hamilton,  9  Johns.  442;  Bailey  v.  Ingle,  2  Paige, 
278;  MUcheU  v.  Lennox,  2  Paige,  280;  Broughlon  v.  AUen,  11 
Paige,  321. 

The  words  in  the  statute  "may  join,"  as  plaintiff,  will  be  con- 
strued "must  join."  (Monell  P.  13;  Van  bantvoord's  PL  90;  9 
Paige,  627.) 

The  third  error  complained  of,  is  also  a  good  cause  of  reversal. 

There  was  very  little  or  no  conflict  of  evidence,  consequently 
all  the  facts  sworn  to  must  be  ^garded  as  true.  The  employ- 
ment of  plaintiff  by  Cage  &  Hazelrig,  the  pretended  sale  just 
about  the  time  an  execution  was  levied,  the  non-delivery  to,  or 
at  least  non-retention  of  possession,  by  the  plaintiff,  are  facts, 
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although  not  undieputed  in  this  case,  yet  are  really  uncontra- 
dicted in  the  testimony;  and  the  jury,  in  finding  for  the  plaintiff, 

found  against  both  the  law  and  the  evidence.  (See 
[5161    Weldon  *v.  Safon,  12  N.  H.  171;  Thomas  v.  Hatch,  3  Sum. 

170;  WhUter  v.  Latham,  12  Conn.  392;  Newson  v.  Lycan, 
3  J.  J.  Marsh.;  Yule  v.  Gale,  13  Conn.  186;  Keggyy,  KUe,  12  111. 
99;  Franklin  Bank  v.  Small,  26  Me.  136;  Pa^  v.^Ccarter,  8  B. 
Mon.  192;  KeUy  v.  Jackson,  6  Pet.  622.) 

J,  W.  Smith,  for  Respondent. 

The  evidence  of  Cage  and  Fitch  shows  there  was  a  sale  and 
delivery,  and  a  continual  change  of  possession;  and  again, 
where  the  evidence  given  on  the  trial  of  a  cause  in  the  Court 
below,  is  conflicting,  this  Court  has  repeatedly  decided  the 
province  of  the  jury  is  to  believe  or  disbelieve  any  portion  of 
the  testimony,  and  they  will  not  interfere.  {Duell  v.  Bear  River 
and  Auburn  Milling  Co.,  5  Cal.  84;  Taylor  v.  McKinley,  4  Cal. 
104;  Amsby  v.  Dickhouse,  4  Cal.  102;  Barilett  v.  Hogdea,  3  Cal. 
65;  CMrles  Grmoold  v.  Slmrp,  2  Cal.  17;  Eopp  v.  Rohb,  1  Cal. 
373.) 

The  plaintiff,  "Whitney,  sues  for  four  hundred  dollars,  the 
amount  that  the  proof  shows  he  paid  for  the  property.  Whether 
that  was  a  whole  or  half -interest,  I  think  cannot  possibly  affect 
the  judgment,  as  that  is  the  amount  of  the  actual  loss  sustained 
by  the  plaintiff,  and,  as  a  matter  of  course,  the  exact  measure  of 
damage.  (2  Greenleaf  on  Ev.,  Sees.  253,  261,  266;  Co.  Lit.  257; 
2  Bl.  Comm.  438;  Brochwood  v.  Allen,  7  ]Mass.  256;  Bu^y  v. 
Donaldson,  4  Dall.  207;  Sedgewick  on  Damages,  2d  Ed.,  475; 
Finch  V.  BlourU,  7  Car.  &  P.  475;  Cook  v.  EaHle,  8  Car.  &  P.  668.) 

Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Tebky,  C.  J., 
concurring. 

This  was  an  action  of  trover.     The  property  was  levied  upon 
and  sold  by  the  defendant  Stark,  as  sheriff,  against  E.  H.  Cage.   . 
The  plaintiff  had  judgment  in  the  Court  below,  and  the  defend- 
ants appealed. 

The  first  error  assigned  by  the  learned  counsel  of  the  defend- 
ants, is  that  the  Court  erred  in  refusing  the  motion  of  defend- 
ants for  a  nonsuit.  It  appeared  clearly  from  the  evidence  of  the 
plaintiff,  that  he  was  only  a  part-owner  of  the  property, — lone 
Hazelrig  having  an  equal  interest  with  him.  All  the  parties  in 
interest  as  plaintiffs,  should  be  joined.  (Pr.  Act,  Sees.  12,  14; 
1  Chitty's  Plea.  65.)  But  there  are  only  two  ways  of  taking  ad- 
vantage of  the  non-joinder,  when  the  defect  does  not  appear 
upon  the  face  of  the  complaint;  and  that  is  either  by  answer  or 
apportionment  of  the  damages  at  the  trial.  (Pr.  Act,  Sees.  40, 
45;  1  Chit.  Plea.  66;  9  Mass.  74;  1  Wend.  380.)  In  equity,  the 
objection  should  be  taken  by  answer  or  demurrer.  (2  Paige, 
280.)  WTiere  a  part-owner  brings  an  action  in  form,  ex  delicto, 
and  the  objection  is  not  made  by  plea  in  abatement,  the 
[517]    other  part-*owuer  may  afterwards  sue  alone.   '(1   Ch. 
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Plea.  66.)  In  this  caee,  the  objection  was  not  made  by  answer. 
The  nonsuit  was,  therefore,  properly  refused. 

The  next  point  made  by  the  appellants,  is  that  the  Court 
should  have  granted  them  a  new  trial,  as  the  verdict  of  the  jury 
was  against  the  evidence. 

There  was  some  conflict  of  evidence  in  reference  to  some 
facts;  but  there  was  no  conflict  in  reference  to  the  fact  that  the 
property  was  found  in  the  possession  of  Cage,  at  the  time  the 
levy  was  made.  It  appeared  that  Cage  bad  sold  and  delivered 
the  property  to  plaintiff;  but,  that  plaintiff  had  the  property  at 
the  stable  of  Cage,  with  other  property  claimed  by  plaintiff. 
There  was  not  such  a  continual  change  of  possession,  as  to 
make  the  title  pass  a&^against  creditor.  ( Vance  v.  Boynton,  post 
564.) 

Judgment  reversed,  new  trial  granted,  and  cause  remanded. 


PEOPLE  EX  REL.  HITCHCOCK  v  PREELON. 

AppBAii  FBOK  JusnoE'd  CocTBT.  —  On  appeal  from  a  Justice 's  Court  to  the 
CoTintv  Court,  on  qnestions  of  law  alone,  if  a  new  trial  be  ordered,  it 
should  taJce  place  in  the  County  Court. 

Application  for  a- mandamus,  to  the  Conn^  Judge  of  San 
Francisco  County. 

A.  H,  nUchcock,  Relator  in  person. 

E.  D.  Sawyer,  contra. 

BtJRNiBTT,  J.,  delivered  the  opinion  of  the  Court — Tebky,  C.  J., 
concuring. 

The  relator  obtained  judgment  before  a  Justice  of  the  Peace 
against  B.  C.  Brooks,  from  which  Brooks  appealed  to  the  County 
Court,  on  questions  of  law  alone.  The  County  Court  reversed 
the  judgment  of  the  justice,  and  ordered  a  new  trial  to  be  had 
before  the  justice.  The  relator  insists  that  the  new  trial  should 
take  place  in  the  County  Court,  and  applies  to  this  Court  for  a 
peremptory  mandamus  to  compel  that  Court  to  proceed  to  try 
the  case  de  novo, 

Bj  the  provisions  of  the  three  hundred  and  sixty-sixth  section 
of  the  Practice  Act,  there  are  two  distinct  classes  of  appeal  from 
the  judgments  rendered  by  justices  of  the  peace,  recorders,  and 
mayors: 

1.  When  the  appeal  is  taken  on  questions  of  law  alone. 

2.  When  taken  on  questions  of  fact,  or  on  questions  of  both 
law  and  faQt.     When  the  appeal  is  taken  on  questions  of 

law  *alone,  the  justice  sends  up  a  statement,  with  a  copy  [518] 
of  his  docket,  and  all  motions  filed  by  the  parties  during 
the  ti'ial,  the  notice  of  appeal,  and  the  undertaking  on  appeal. 
But  when  the  appeal  is  on  question  of  fact,  or  of  both  law  and 
fact,  he  sends  up  no  statement.  The  statement  must  contain 
the  grounds  upon  which  the  party  intends  to  rely  on  the  appeal, 
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and  80  much  of  the  evidence  as  may  be  necessary  to  explain  the 
grounds,  and  no  more.     (Sees.  625,  626,  627.) 

By  the  three  hundred  and  sixty-seventh  section,  it  is  pro- 
vided that  "upon  appeal  heard  upon  a  statement  of  the  case, 
the  County  Court  may  review  all  orders  affecting  the  judgment 
appealed  from,  and  may  set  aside,  or  confirm,  or  modify  any  or 
all  of  the  proceedings  subsequent  to  and  dependent  upon  said 
judgment;  and  may,  if  necessary  or  proper,  order  a  new  trial. 
When  the  action  is  tried  anew  on  appeal,  the  trial  shall  be  con- 
ducted, in  all  respects,  as  trials  in  the  District  Courts." 

The  object  which  was  intended  to  be  accomplished  by  the  Act 
in  distinguishing  between  the  two  classes  of  appeals,  was  to 
save  costs  in  the  Appellate  Court,  in  certain*  cases.  As  the  same 
laws  governing  the  general  transactions  of  business^life  must  be 
applied  in  Justices'  Courts,  as  well  as  in  others,  many  cases 
must  arise  where  the  dispute  is  not  about  facts,  but  simply 
about  questions  of  law  alone.  If  the  Act  required  a  trial  anew 
in  these  cases,  it  would  add  greatly  to  the  costs  in  the  County 
Court.  But  as  it  may  happen  in  some  cases  where  the  appetd 
is  taken  on  questions  of  law  alone  that  a  new  trial  may  be  nec- 
essary or  proper,  the  Court  is  allowed  to  order  one.  As  the  ap- 
pellant is  required  in  the  statement  to  give  the  grounds  he  in- 
tends to  rely  on,  both  parties  come  before  the  Court  without 
witnesses,  and  only  prepared  to  discuss  the  questions  of  law. 
If,  however,  it  turn  out  that  a  new  trial  is  necessary,  the  Court 
orders  one  to  take  place,  and  should  set  the  cause  down  for  trial 
at  some  convenient  time,  so  as  to  allow  the  parties  to  produce 
their  testimony.  The  order  should  direct  the  new  trial  in  the 
County  Court.  To  send  the  case  back  before  the  justice,  would 
defeat,  to  some  extent,  the  object  of  the  Act,  in  allowing  the 
appeal  on  questions  of  law  alone,  as  the  costs  would  thereby  be 
increased. 

If  it  had  been  the  intention  of  the  Act  that  the  case  should 
be  sent  back  for  a  new  trial  to  the  Justice's  Court,  there  would 
have  been  found  in  the  statute,  some  directions  how  this  should 
be  done,  as  there  is  in  reference  to  appeals  in  the  Supreme  Court. 
(Sec.  358.)  And  it  would  also  be  necessary  that  the  decision  of 
the  County  Court  should  be  given  in  writing,  otherwise  the  jus- 
tice would  not  understand  how  to  proceed  upon  the  new  trial. 
But  by  section  six  hundred  and  fifty-seven,  the  decision  on  ap- 
peal from  a  Justice's  Court  need  not  be  in  writing. 

It  is  insisted  by  the  learned  counsel  for  defendant  that  the 
County  Court  holds  the  same  relation  to  Justices'  Courts 
[519]  in  such  ^cases  that  the  Supreme  Court  does  to  the  Dis- 
trict Courts.  But  this  would  seem  to  be  incorrect.  This 
Court  has  no  power  to  try  any  case  anew,  while  the  County 
Court  has.  And  as  the  County  Court  has  all  the  judicial  ma- 
chinery for  such  trials,  there  could  be  no  good  reason  for  send- 
ing the  case  back  to  the  justice.  The  County  Court  is  o^  com- 
petent to  try  all  as  a  portion  of  those  cases,  anew. 

Let  the  writ  issue, 
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PEOPLE  V.  MUBRAT. 

^  Indictment  fob  BcnoLAiiTy  "what  to  Specipy. — An  indictment  for  bnrglary, 
charging  an  intent  to  steal  certain  goods,  must  specify  the  value  of  the 
goods  intended  to  be  stolen;  as  burglary,  under  onr  statute,  oan  only 
be  committed  with  intent  to  commit  a  felony. 

Appeal  from  the  Court  of  Sessions  of  the  County  of  El  Do- 
rado. 

Indictment,  trial,  and  conviction,  for  burglary.  The  indict- 
ment charges  the  defendant  with  feloniously  and  burglariously 
breaking  and  entering,  in  the  night-time,  the  dwelling-house  of 
one  George  S.  Vaughn,  with  intent  the  goods  of  said  Vaughn 
in  the  said  dwelling-house  then  and  there  being,  feloniously 
and  burglariously  to  steal,  take  and  carry  away,  without  speci- 
fying the  value  of  the  goods  intended  to  be  stolen.  The  indict- 
ment then  continues  in  the  same  count  to  charge  the  prisoner 
with  stealing  certain  specified  articles  in  the  house,  of  the  value 
of  forty  dollars.  The  counsel  for  the  prisoner  moved  in  arrest 
of  judgment,  upon  the  ground  that  the  offense  of  burglary  was 
not  charged  in  the  indictment,  which  motion  was  overruled  by 
the  Court,  and  the  defendant  appealed. 

Hale  dc  Hume,  for  Appellant. 

Tfie  AUomey-General,  for  the  People. 

BuitNETT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court— Field,  J.,  concurring. 

Burglary,  at  common  law,  is  the  breaking'  and  entering  the 
dwelling-house  of  another,  in  the  night,  with  intent  to  commit 
some  felony  within  the  same,  whether  the  felonious  intent  be 
executed  or  not.     (Wharton's  Crim.  Law,  511.) 

The  ^ty-eighth  section  of  our  statute  concerning  crimes  and 
punishments  (Wood's  Digest,  336),  says:  "With  intent  to  com- 
mit murder,  robbery,  rape,  mayhem,  larceny,  or  other  felony." 
And  felony  is  defined  to  be  ''a  public  offense,  punishable  with 
death,  or  by  imprisonment  in  a  state  prison."  (Wood's  Dig. 
270.)  Grand  larceny  consists  in  stealing  the  personal 
goods  of  another,  *of  the  value  of  fifty  dollars,  or  more,  [520] 
and  is  punishable  by  imprisonment  in  the  state  prison; 
and  is,  therefore,  a  felony,  while  petit  larceny  is  not  a  felony. 
(Wood's  Dig.  337.) 

It  is  clear,  from  the  fact  that  all  the  offenses  specified  in  the 
fifty -eighth  section,  can  be  nothing  but  felonies  (except  the 
Clime  of  larceny),  and  from  the  further  fact  that  the  expression 
"  or  other  felony  "  is  used  immediately  after  "  larceny,"  that  the 
Legislature  intended  that  the  intent  to  commit  a  felony  must 
exist  iu  the  mind  of  the  prisoner  to  make  the  offense  complete. 

1.  statutes  cliHtlzigalshed,J'eopi«  y.  Thomptout  28  Gal.  218;  People  ▼.  Stickman,  d^  Cal, 
246. 
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To  charge  a  party,  therefore,  with  breaking  and  entering  a 
dwelling-house,  with  intent  to  steal  the  personal  goods  of  an- 
other within  the  house,  without  specifying  the  value  of  the 
goods  intended  to  be  stolen,  is  not  sufficient.  The  language  of 
the  Legislature  is  too  clear,  under  the  well-known  rules  of  con- 
struction applicable  to  criminal  statutes,  to  admit  of  doubt.  It 
is  true  that  under  the  construction  we  are  compelled  to  give 
the  statute,  the  breaking  and  entering  a  dwelling-house  with 
intent  to  commit  petit  larceny,  may  be  no  statutory  offense.  But 
this  is  an  omission  which  must  be  provided  for  by  the  Legis- 
lature. 

The  indictment  in  this  case  is  badly  drawn.  If  we  were  per- 
mitted to  make  a  suggestion  to  district-attorneys,  we  would 
recommend  them  to  draw  up,  at  their  leisure,  a  form  of  indict- 
ment, under  each  section  of  the  statute;  so  that  when  they  are 
called  upon  to  draw  indictments  during  the  sitting  of  the  Court, 
they  would  have  a  correct  precedent  already  prepared,  and 
which  it  would  be  easy  to  follow.  These  precedents  they  would 
find  veiy  useful  to  them  and  to  their  successors  in  office. 

The  judgment  of  the  Court  below  is  reversed^  and  the  cause 
remanded  for  further  proceedings. 


PHELAN  V.  SMITH. 

iMJTTncnoN,  WHEN  WILL  NOT  LiB. — A.  State  Court  cannot  enjoin  tlie  pro- 
ceedings of  a  Federal  Court. 

LoEic. — One  Court  cannot  restrain  the  proceedings  of  another  Court  of  co- 
ordinate jurisdiction. 

Appeal  from  the  District  Court  of  the  Twelfth-  Judicial  Dis- 
trict, County  of  San  Francisco. 

This  was  a  bill  in  equity,  filed  in  the  Twelfth  District  Court, 
to  restrain  the  proceedings  of  the  Circuit  Court  of  the  United 
States,  in  the  case  of  Peter  Smith  v.  Tkom  and  others.  The  de- 
fendants demurred  to  the  complaint;  the  District  Court  sus- 
tained the  demurrer,  and  the  plaintiffs  appealed. 

Charles  McG,  Delany,  for  Appellant. 

[521]    *  Gregory  Yaky  for  Bespondents. 
No  briefs  on  file. 

BuENETT,  J.,  delivered  the  opinion  of  the  Court — Tebry^C  J., 
concurring. 
The  demurrer  was  properly  sustained,  for  two  reasons : 

1.  A  State  Court  cannot  enjoin  the  proceedings  of  a  Federal 
Court.    (1  Kent,  451.) 

2.  A  Court  of  co-ordinate  jurisdiction  cannot  restrain  the  pro- 
ceedings of  another  Court  of  the  same  jurisdiction.  (Eicketi  v. 
Johnsony  ante  34. ) 

Judgment  affiimed. 
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SHAW  V.  McGregor. 

^GouBTB,  Effeot  ov  Adjoxtbnmxnt  on  Powebs  of  .—After  the  adjonmment 
of  the  term,  a  Gotirt  loses  all  oonirol  over  its  judgments,  unless  its  juris- 
diction is  saved  by  some  motion  or  proceeding  at  the  time. 
JuDOHSNT,  WHEN  MAT  BB  Sbt  Asids. — ^The  Only  exception  is  when  service  of 
summons  has  not  been  had,  in  which  case  a  party  may,  within  six  months, 
.move  to  set  aside  the  judgment. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

In  this  case  the  plaintiff  obtained  judgment  by  default,  in  the 
Court  below,  October  15,  1856.  On  the  11th  of  November  fol- 
lowing, being  at  a  subsequent  term  of  the  Court,  the  judgment 
was  set  aside,  on  motion  of  defendant 

Plaintiff  appealed. 

B,  S.  BrookSy  for  Appellant. 
Crockett  db  Page,  for  Respondent. 

Tebry,  C.  J.,  delivered  the  opinion  of  the  Court — Burnett, 
J.,  concurring. 

Appeal  from  an  order  setting  aside  judgment.  We  have  here- 
tofore decided  that,  "after  the  adjournment  of  the  term,  the 
Court  loses  all  control  over  its  judgments,  unless  its  jurisdiction 
is  saved  by  some  motion  or  proceeding  at  the  time,  except  when 
the  summons  has  not  been  served,  in  which  case  a  party  may, 
within  six  months,  move  to  set  aside  the  judgment." 

In  other  cases,  a  Court  has  no  power  to  vacate  a  judgment  on 
a  motion  made  ^ter  the  adjournment  of  the  term  at  which  the 
judgment  was  rendered.  (Carpentier  v.  Hart,  5  Cal.  406 ;  Suy^ 
dam  V.  FUcher,  4  Cal.  280 ;  Bobb  v.  Bobh,  6  Cal.  21.) 

The  order  of  the  Court  below  is  reversed,  with  cost& 


*MARZIOU  ET  AL.  V.  PIOCHE  et  al.  [522] 

Masteb,  -when  mat  Skll  OB  PLKDas  Vesbbi.. — In  order  to  authorize  the  cap- 
tain of  a  vessel  to  pledge  or  sell  the  property  of  his  owners  for  necessa- 
rieSy  certain  facts  must  be  established :  The  vessel  mast  be  in  a  foreign 
port ;  the  voyage  must  be  nnfinished  ;  the  pledge  or  sale  most  be  indis- 
pensable to  enable  the  ship  to  complete  her  vovage. 

Pbincipai«  and  Aosnt,  Ratifioation. — Batification*by  a  principal,  of  the  acts 
of  his  agent,  depends  upon  the  knowledge  of  those  acts  on  the  part  of 
the  principal,  and  where  the  knowledge  is  partial,  so  will  be  the  ratifi- 
cation. 

Idem. — Powebs,  when  Ibbevogablb. — ^Where  a  principal  expressly  gives  a 
power  to  collect  debts  for  the  purpose  of  providing  the  means  to  return 
advances  made  by  the  agent,  there  would  seem  to  be  no  doubt  of  the  ir- 
revocable character  of  the  power. 

Idem. — Powebs  of  Agent. — The  power  being  irrevocable,  the  agent  has  an 

1.  cited,  De  Castro  y.  fiicAordton,  25  Oal.  82.    Approved,  Caument  ▼.  Einggoldt  28  Cal. 
838.    Cited,  Kidd  y.  Four  TmaU^  Min.  Co  ,  3  Ner.  3B1. 
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indisputable  right  to  institute  an  action  to  recover  the  debts  dae  to  his 
principal,  even  against  the  objection  of  his  principal. 

Idxx. — PowEBB,  BOW  FAR  Ibbetocable. — But  whcro  the  debts  due  exceed 
the  advances  dae  the  agent,  the  principal  has  a  right,  if  his  debtor  do 
not  object,  to  limit  the  agent's  right  of  recovery  to  the  amount  due  him 
for  advances ;  the  power  being  irrevocable  only  to  the  extent  of  the 
agent's  interest. 

^  Idem. — But  if  the  debtor  object,  the  principal  has  no  right  to  subject  him 
to  the  costs  and  expenses  of  more  sxiits  than  the  parties  originally  con- 
templated. 

Idxm. — ^The  fact  that  the  first  advance  was  made  by  express  agreement  to 
bear  more  than  legal  interest,  raises  no  implication  that  subsequent  ad- 
▼ances  should  do  so. 

Idem. — And  where  particular  property  was  pledged  to  secure  the  first  ad- 
vance, the  proceeds  from  a  sale  thereof  must  oe  applied  to  the  payment 
of  that  advance. 

Appeal  fbou  Obdeb  aiteb  Judgment. -^ After  appealing  from  a  judgment 
alone,  a  party  may  appeal  from  an  order  overruling  a  motion  for  a  new 
trial  in  the  same  case,  provided  the  latter  appeal  is  taken  in  time. 

Idem. — DiBmror  Appeals.— Taking  distinct  appeals  may  affect  the  question 
of  costs ;  but,  subject  to  this  condition,  a  party  may  take  them,  provided 
no  deltty  is  thereby  occasioned. 

Appeal  from  the  District  Court  of  the  -Fourth -Judicial  Dis- 
trict. 

In  the  month  of  December,  1849,  the  French  ship  Java  arrived 
at  the  port  of  San  Francisco,  under  the  command  of  Capt.  De- 
vaulx,  consigned  to  the  defendants.  The  vessel  was  seized  by 
the  collector  of  the  port,  and  detained  some  ^ix  months,  when 
she  was  released.  The  defendants  sold  the  cargo  before  the  9th 
day  of  July,  1850,  and  on  that  day  were  indebted  to  Messrs. 
Marzaud  &  Co.,  of  Bordeaux,  the  owners  of  the  ship  and  part  of 
her  cargo,  in  the  sum  of  twenty-three  thousand  three  hundred 
and  seven  dollars.  The  defendants  not  being  able  to  pay  the 
amount,  in  consequence  of  losses  sustained  by  the  fires  of  May 
and  June,  1850,  obtained  an  extension  from  their  creditors — 
twenty  per  cent,  payable  in  three,  thirty  per  cent,  in  six  months, 
and  fifty  per  cent,  in  one  year.  The  deed  giving  this  extension 
was  signed  '*  Srias  Devaulx,"  whose  name  stands  at  the  head  of 
the  list  of  creditors,  thus  :  **  Capt.  Devaulx,  ship  Java,  twenty- 
three  thousand  three  hundred  and  seven  dollars  and  twenty- 
eight  cents." 

On  the  11th  of  September,  1850,  Capt.  Devaulx,  instead  of  re- 
turning with  his  vessel  to  IBordeaux,  determined,  without  any 

authority  from  his  owners,  to  undertake  a  new  voyage  to 
[523]    Syd-*ney,  for  coals.    For  this  purpose  he  borrowed  of  the 

plaintiff  the  sum  of  four  thousand  dollars,  at  five  per  cent, 
per  month  interest,  payable  upon  the  return  of  the  Java,  or 
sooner,  at  the  election  of  Capt.  Devaulx.  To  secure  the  pay- 
ment of  this  loan  he  assigned,  in  his  own  name,  to  the  plaintiffs, 
the  ship,  her  return  cargo,  and  this  debt,  besides  another  ship, 
the  Chateaubriand,  and  certain  claims  against  the  United  States. 
The  defendants  paid  the  first  and  second  installments,  and  the 


1.  Cited.  Grain  v.  Aldridi,  88  Oal.  619. 
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plaintiffs  brought  this  suit  to  recover  the  third  and  last  install- 
ment in  June,  1852. 

On  the  trial,  the  Court  below  instructed  the  jury  substantially 
thafc  the  captain  of  the  Java  had  the  right  to  bind  his  principals 
by  pledging  either  the  ship,  her  cargo,  or  this  debt,  for  necessa- 
ries, and  that  the  assignment  was  a  valid  act.  The  defendants 
excepted  to  the  giving  of  this  instruction,  and  then  moved  the 
Court  to  instruct  the  jury,  that  though  the  captain  had  power 
to  pledge  for  necessaries,  there  was  no  evidence  to  go  to  the  jury 
that  the  four  thousand  dollars  were  borrowed  for  necessaries; 
which  instruction  the  Court  refused  to  give,  and  the  defendants 
excepted. 

Subsequent  advances  were  made  by  the  plaintifSs  on  account 
of  Marzaud  &  Co.,  admitted  to  have  been,  in  amount,  eight 
thousand  three  hundred  and  seventy-four  dollars  to  the  ship 
Chateaubriand,  and  eight  thousand  eight  hundred  and  four  dol- 
lars, a  subsequent  advance,  to  the  ship  Java.  Of  these  advances 
a  portion  was  credited  by  the  proceeds  of  the  sale  of  the  cargoes. 
This  suit  is  brought  to  recover  from  the  defendant  their  last  in- 
stallment, to  repay  plaintiffo  the  balance  due  on  all  the  advances 
and  interest,  and  the  plaintiffs  wrote  to  Marzaud  &  Co.,  request- 
ing a  power  from  them  to  collect  the  last  dividend  due  by  Pioche, 
Bayerque  &  Co.,,  which  power  was  sent  by  Marzaud  &  Co.  The 
defendants  answered,  denying  the  power  of  Devaulx  to  borrow 
for  account  of  the  Java,  under  the  circumstances;  denying  his 
power  to  assign  the  debt  of  twenty-three  thousand  tibree  hundred 
and  seven  dollars;  denying  the  ratification  of  his  acts  by  Mar- 
zaud &  Co.,  and  averring  payment  in  full  of  the  four  thousand 
dollars  to  Marziou  &  Co.;  and  payment  of  the  balance  of  the 
twenty-three  thousand  three  hundred  and  seven  dollars,  by  them- 
selves, in  France. 

The  evidence  in  this  case  consists  principally  of  a  voluminous 
correspondence,  of  which  the  portions  passed  upon  appear  in 
the  opinion  of  the  Court.  A  payment  was  made  by  Capt.  Devaulx, 
December  31,  1850,  of  two  thousand  and  twenty-five  dollars 
and  sixty-six  cents,  and  various  other  payments  made  to  plaint- 
iffs at  different  times.  There  appears  to  have  been  no  agreement 
as  to  the  rate  of  interest  upon  the  subsequent  advances  made  by 
the  plaintiffs,  and  the  parties  differ  to  which  of  them  the  pay- 
ments made  shall  be  applied,  the  plaintiffs  claiming  five  per 
cent,  per  month  on  all  the  accounts.  The  juiy  rendered 
a  ver-*dict  in  favor  of  plaintiffs,  for  eighteen  thousand  [524] 
one  hundred  and  sixty-nine  dollars  and  ninety  cents,  be- 
ing the  full  amount  of  the  last  installment  and  interest,  which 
appears  to  be  based  upon  ati  allowance  of  five  per  cent,  per 
month  upon  the  geneml  balance  due  from  the  plaintiffs  from 
Marzaud  &  Co. 

A  motion  for  a  new  trial  was  made  by  defendants,  and  over- 
ruled, and  judgment  rendered  in  the  Court  below  upon  the  ver- 
dict. Defendants  appealed  from  the  judgment,  and  subsequently 
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from  the  order  overruling  the  motion  for  a  new  trial,  both  ap- 
peals coming  at  the  same  time  before  this  Court. 

Saunders  db  Hepburn  and  E,  MussoUy  for  Appellants. 

Of  this  debt,  two  thousand  and  twenty-five  dollars  was  paid 
by  the  defendants  to  the  plaintiff,  on  the  31st  of  December, 
1850,  on  the  order  of  Devaulx,  in  their  (the  plaintiffs')  favor, 
leaving  the  balance  due,  principal  and  interest,  on  the  four  thou- 
sand dollars,  on  that  day,  two  thousand  six  hundred  and  thirty- 
five  dollars.  This  sum,  with  five  per  cent,  a  month  added,  from 
the  21st  of  December,  1850,  till  March  31, 1852,  amounts  to  four 
thousand  six  hundred  and  fifty-four  dollars,  on  which  day,  at 
latest,  the  plaintiffs  received  seven  thousand  five  hundred  and 
seventy-two  dollars,  the  proceeds  of  sales  of  the  cargo  of  coal, 
and  which  was  pledged  for  the  payment  of  this  debt.  From 
which  it  appears  that  on  the  31st  of  March,  1852,  the  debt  of 
four  thousand  dollars  was  extinguished,  principal  and  interest, 
leaving  a  balance  in  the  hands  of  tiie  plaintiffs,  of  two  thousand 
nine  hundred  and  eighteen  dollars. 

But  the  plaintiffs  are  creditors  of  Marzaud  &  Co.  for  large  ad- 
vances made  to  the  Java,  after  her  return  from  Sydney,  for  which 
they  have  no  collateral.  They  are  also  creditors  of  Marzaud  & 
Co.  for  advances  to  the  Chateaubriand,  which  has  left  this  port 
for  Panama  and  Europe,  and  for  which  they  have  also  no  col- 
lateral. Moreover,  they  have  no  contract  in  writing  for  interest 
on  these  advances,  and  they  are  therefore  entitled  to  legal  inter- 
est, and  no  more.  This  is  their  position  on  the  31st  of  March, 
1852. 

They  state  one  account  with  "Mr.  Devaulx,  captain  of  the 
ship  Java,"  in  which  they  charge  him  with  the  four  thousand 
dollars  advanced  on  the  11th  of  September,  1850,  and  interest 
thereon,  at  five  per  cent,  a  month,  giving  this  item  no  credit, 
either  for  the  two  thousand  and  twenty-five  dollars,  paid  by  the 
defendants  on  the  21st  of  December,  1850,  on  account  of  the 
debt  of  twenty-three  thousand  three  hundred  and  seven  dollars, 
or  for  the  seven  thousand  five  hundred  and  seventy-two  dollars, 
proceeds  of  sales  of  the  cargo  of  coal  received  on  the  31st  of 
March,  1852 ;  although  both  of  the  amounts  realized  were 
[525]  expressly  pledged  by  the  shipment  of  September  *11, 
1850,  as  security  for  the  repayment  of  the  four  tiiousand 
dollars,  and  interest  accruing  thereon. 

They  then  state  another  account  with  the  "ship  Java,  Cap- 
tain Devaulx,"  in  which  are  charged  all  the  disbursements  of  the 
ship,  for  wages  and  supplies,  etc.,  whilst  lying  idle  in  this  port 
— from  June  Ist,  1851,  when  she  Arrived  from  Sydney,  and  till 
March  31st,  1852,  when  the  cargo  was  sold.  They  then  tack  to 
this  bill,  five  per  cent,  a  month  interest,  up  to  March,  1852,  on 
the  sum  advanced,  amounting  to  eight  thousand  eight  hundred 
and  four  dollars,  and  credit  i^s  amount  with  the  seven  thousand 
five  hundred  and  seventy-two  dollars,  realized  from  the  coal 
cargo;  which  is  in  direct  violation  of  the  assignment  of  Septem- 
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ber  11,  1850,  the  proceeds  of  said  cargo  being  pledged  by  that 
instrument  to  the  payment  of  this  four  thousand  dollars.  They 
then  state  another  account  with  the  "  f  hip  Chateaubriand,"  in 
•which  they  charge  all  the  advances  made  to  her,  with  interest 
added  at  five  per  cent,  a  month,  up  to  March,  1852,  amounting 
to  twelve  thousand  six  hundred  and  twenty-eight  dollars,  and 
credit  this  account  with  various  sums  received  from  Captain 
Devaulx,  and  amongst  others  with  two  thousand  and  twenty-five 
doXars,  received  from  the  defendants  Pioche  &  Bayerque,  on 
Devaulx's  order — the  same  being  paid  on  account  of  the  debt  of 
twenty-three  thousand  three  hundred  and  seven  dollars;  which 
is  also  a  violation  of  the  terms  of  the  assignment  of  September 
11,  1850,  said  debt  of  twenty-three  thousand  three  hundred  and 
seven  dollars  having  been  pledged,  by  the  terms  of  said  assign- 
ment, for  the  repayment  of  the  four  thousand  dollars,  and  in- 
terest accruing  thereon. 

The  Court  will  observe  that  the  plaintiffs  have  never  had  any 
transactions  with  the  defendants;  that  the  only  act  which  brings  , 
the  former  in  privity  with  the  latter,  is  the  assignment  of  Sep- 
tember 11,  1850,  and  if  this  instrument  be  invalid  or  unauthor- 
ized, the  plaintiffs  have  no  title,  and  no  case. 

Now,  what  is  this  assignment?  A  loan  of  four  thousand  dol- 
lars by  V.  Marziou  &  Co. ,  to  Captain  Devaulx,  of  the  ship  Java, 
belonging  to  Marzaud  &  Co,,  merchants  of  Bordeaux,  to  secure 
the  payment  of  which,  Devaulx  gives  in  guaranty  "the  debt 
due  to  the  Java,  by  the  house  of  Pioche,  Bayerque  &  Co." 
Thi^  instrument  is  signed  by  Devaulx,  in  his  own  name.  It  • 
thus  appears  that  Devaulx  has  undertaken  to  transfer  property 
as  security  for  a  loan,  which,  on  the  very  face  of  the  paper 
containing  the  transfer,  appears  to  belong,  not  to  him,  but  to 
others. 

Devaulx,  then,  has  undertaken  to  assign  as  his  own,  and  in 
his  own  name,  what  did  not  belong  to  him.  Accordingly,  the 
defendants  objected  to  the  assignment,  on  the  gi'ound  that  it 
passed  no  title;  Devaulx  having  no  authority,  as  master  of  the 
ship,  to  make  the  transfer,  and  the  plaintiffs  having  failed  to 
prove  any  express  authority. 

*1.  It  is  now  submitted  that  the  Court  erred  in  per-  [526] 
mitting  the  paper  of  September  11,  1850,  to  be  read  in 
evidence  for  the  purpose  of  showing  a  transfer  by  Devaulx  of 
the  interest  of  Marzaud  &  Co. ,  in  the  debt  of  twenty-three  thou- 
sand three  hundred  and  seven  dollars;  said  paper  for  any  such 
purpose,  being  a  mere  nullity,  it  appearing  on  the  face  of  it  that 
the  title  to  the  thing  transferred  was  not  in  Devaulx,  but  Mar- 
zaud &  Co.  The  statement  of  this  proposition  is  all  the  argu- 
ment it  needs. 

2.  That  the  Court  erred  in  giving  the  instruction  that  Devaulx 
had  a  right  to  assign  the  debt  for  necessaries,  and  in  refusing 
the  prayer  that  there  was  no  evidence  that  the  four  thousand 
dollai-s  borrowed  were  for  necessaries. 

The  first  was  an  error,  because  it  was  an  abstract  proposition 
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o{  law,  utterly  unsupported  by  evidence;  and,  therefore,  calcu- 
lated to  mislead  the  jury.  (OiUingsY.  HoII^Jl  Harris  &  J.  29; 
AUegre  t.  The  Maryland  Insurance  Co,,  2  Gill.  &  J.  161;  Evans' 
Practice,  229.) 

The  second  was  error,  because  it  would  have  corrected  the 
misiustruction  given,  and  which  was  absolutely  necessary  to 
prevent  the  jury  from  being  misled. 

As  a  matter  of  abstract  law,  a  captain  has  a  right  to  pledge 
the  cargo  for  necessaries,  but  this  right  does  not  spring  from 
his  position  as  captain,  but  from  the  necessity  of  the  case;  and 
in  order  to  justify  it,  the  vessel  must  be,  first,  in  a  foreign  port; 
second  the  Toyage  must  be  unfinished;  third,  the  pledge  or  sale 
must  be  indispensable,  to  enable  the  ship  to  complete  her  voy- 
age; fourth,  these  facte  must  be  charged  in  the  complaint,  and 
proved  on  the  trial.  (OraiUudine,  8  Rob.  210,  213,  216,  217, 
806;  U,  S,  Ins.  Co.  v.  Scott,  1  Johns.  Ill;  Eiwher  v.  Cunyngham^ 
2  Pet.  Ad.  300,  301;  The  Packet,  8  Mas.  260,  261;  Ross  v.  The 
Active,  2  Wash.  C.  C.  226,  227,  233,  237;  The  FoHUude,  3  Mas. 
228,  230,  232,  233,  234,  335,  249.) 

3.  For  the  reasons  before  given,  the  Court  erred  in  refusing 
the  further  instruction,  that  to  recover  on  the  ground  of  a  right 
to  assign  for  necessaries,  the  fact  of  the  necessity  should  have 
been  pleaded.  (See,  for  this  position,  the  authorities  before 
cited.) 

4.  The  Court  erred  in  refusing  the  fifth  prayer  of  the  defend- 
ants that  the  plaintiffs  had  offered  no  evidence  to  prove  that 
Marzaud  &  Co.  had  knowledge  of  the  assignment  by  Devaulz, 
and  so  having  knowledge  ratified  the  same. 

In  order  to  recover  on  the  groun4  of  ratification  by  Marzaud 
&  Co.,  it  was  necessary  for  the  plaintiffs  to  establish  two  propo- 
sitions; first,  that  Marzaud  &  Co.,  were  fully  informed  of  the 
act  of  their  agent  Devaulx;  and,  second,  that  being  so  informed, 
they  ratified  said  act;  **  it  being  a  well  settled  rule  that  a  prin- 
cipal who  ratifies  the  acts  of  his  agent,  must  be  made  acquainted 
with  the  character  of  those  acte,  and  unless  all  the  cir- 
[527]  cumstances  *are  made  known  to  him,  the  ratification  is 
^oid."    {Billings  v.  Morrow  S  Co.,  January  Term,  1857.) 

Now  the  best  way  to  " make  knovm"  to  Marzaud  &  Co.,  ''  all 
the  circumstances"  of  the  assignment  of  September  11,  1850, 
was  to  serve  them  with  a  copy  of  the  same;  but  of  this  there  is 
no  pretense.  The  next  best  way  was  to  inform  them  of  the  con- 
tents of  the  document.  What  are  they?  Devaulx  borrows  four 
thousand  dollars  from  plaintiffs  at  five  per  centum  a  month,  and 
gives  as  collateral: 

A  debt  of  twenty-three  thousand  three  hundred  and  seven  dol- 
lars, belonging  to  Marzaud  &  Co. ; 

The  ship  Java,  belonging  to  Marzaud  &  Co. ; 

The  ship  Chateaubriand,  also  belonging  to  Marzaud  &  Co.; 

The  cargo  which  the  Java  is  to  bring  from  Sydney;  all  of 
which  is  given  by  Devaulx,  in  his  own  name,  vrithout  the  au- 
thority of  his  principals,  to  enable  him  to  undertake  a  new  voy- 
age, contrary  to  their  instructions. 
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Under  these  circumstances  it  is  submitted  that  it  was  incum- 
bent on  the  plaintiffs,  in  order  to  recover  on  the  ground  of  rati- 
fication, not  only  to  prove  the  act  of  ratification  by  them,  but  to 
establish  by  proof  that  it  was  done  with  a  full  knowledge  of  every 
fact  contained  in  the  assignment,  by  which  alone  can  they  make 
it  the  act  of  Marzaud  &  Co. 

By  an  examination  of  the  correspondence,  which  contains 
nearly  all  the  evidence  on  the  subject,  the  Court  will  see  not 
only  that  Marzaud  &  Co.  did  not  ratify  the  act  of  Devaulx,  but 
the  fact  is  proved  affirmatively,  by  the  plaintiflfs' own  evidence, 
that  they  were  never  informed  of  his  assignment  to  the  plaintiffs. 

The  Court  will  see  at  eveiy  sentence  that  Marzaud  &  Co.  never 
could  have  ratified  the  assignment,  because  they  knew  nothing 
of  it,  and  had  not  even  a  suspicion  of  its  existence.  They  will 
see  also,  that  while  they  are  informed  in  driblets  of  the  borrow- 
ing of  the  $4,000,  the  going  to  Sydney,  the  return  with  coals, 
and  the  use  by  Devaulx  of  the  two  first  installments  of  the  $23,- 
807;  they  have  never  the  most  remote  imagination  that  the  bot- 
toms of  the  Java  and  Chateaubriand  have  been  hypothecated. 

It  will  be  seen,  also,  that  the  power  of  attorney  sent  to  the 
plaintiffs  by  Marzaud  &  Co.,  to  authorize  the  collection  of  the 
money  from  Pioche  and  Bayeique,  was  sent  at  the  request  of  the 
plaintiffs  themselves,  made  nearly  a  year  after  the  title  accrued 
under  which  they  are  now  claiming  the  ownership  of  the  debt,  ^ 

On  the  case  thus  made,  it  is  submitted,  that  there  was  no  evi- 
dence to  go  to  the  jury  to  prove  a  ratification  by  Marzaud  &  Co. 
It  is  true  that  it  is  competent  for  the  jury,  and  the  jury  alone, 
to  pass  upon  all  matters  of  fact,  ''when  evidence  legally  suffi- 
cient for  that  purpose  is  submitted  to  their  consideration;  yet 
this  legal  sufficiency  is  a  question  of  law  of  which  the  Court-are 
the  exclusive  judges."  (Davis  v.  Davis,  7  Har.  and  J.  38, 
39 ;  ^Biggin  v.  Fatapsco  Ins.  Co. ,  Id.  294, 295 ;  Cole  v.  Eebb,  [528] 
7  Gill,  and  J.  26,  et  seq.) 

What  then  has  been  done?  The  Court  below,  who  was  to 
judge  of  the  sufficiency  of  the  plaintiffs'  evidence,  as  a  matter  of 
law,  to  enable  the  jury  to  find  the  fact  of  ratification,  submits 
the  question  to  them,  not  only  without  any  evidence  to  prove 
it,  but  in  the  face  of  positive  and  overwhelming  testimony  to 
disprove  it. 

5.  The  Court  erred  in  refusing  to  grant  a  new  trial,  on  the 
ground  that  the  verdict  was  against  evidence. 

Crediting  the  $4,000  with  the  $2,025  paid  by  the  defendants 
to  the  plaintiffs  on  the  21st  of  December,  1850,  and  which  was 
improperly  credited  to  the  account  of  the  Chateaubriand  the 
balance  due  on  that  day  would  be  $2,635;  and  computing  in- 
terest on  that  sum  at  five  per  centum  a  month  for  six  years  and 
three  months,  it  would  amount  to  some  $12,500;  yet  the  verdict 
is  for  $18,169. 

And  crediting  the  balance  of  $2,635  with  the  proceeds  of  the 
cargo  on  the  31st  of  March,  1852,  and  the  entire  debt  and  in- 
terest is  largely  overpaid,  and  the  verdict  should  have  been  for 
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the  defendants.  It  will  be  contended  here,  no  doubt,  as  it  was 
in  the  Court  below,  that  onlj  the  net  proceeds  of  the  cargo 
should  be  credited,  and  that  the  account  of  the  Java  shows  tluit 
the  expenses  of  the  ship  more  than  set-off  the  whole  amount 
realized  from  the  coal.  The  answer  to  this  is,  that  it  appears 
from  the  accounts  themselves  that  the  advances  made  to  the  ship 
bj  the  plaintiffs  were  all  made  after  the  voyage  was  performed, 
and  her  cargo  in  port,  and  have,  therefore,  no  connection  with 
it  whatever.  Moreover,  it  appears  from  the  letten^  of  the  plaint- 
iffs themselves,  that  the  cargo  had  been  brought  and  the  ship 
dispatched  on  the  voyage,  with  the  four  thousand  dollars,  and 
that  she  arrived  in  this  harbor  vnth  little  or  no  debt.  The  cargo 
was  therefore  clear,  and  the  avails  of  it  could  go  only  in  the  way 
which  wad  agreed,  when  the  money  was  loaned  which  purchased 
it  and  brought  it  into  market. 

Although  this  action  was  instituted  in  June,  1852,  the  amended 
complaint  on  which  the  plaintiffs  went  to  trial,  was  not  filed  till 
February,  1857;  that  is  to  say,  the  plaintiffs,  if  they  are  right  in 
this  business,  have  slumbered  for  nearly  five  years  on  a  right  to 
recover  eighteen  thousand  dollars  from  the  defendants  I 

The  short  moral  of  this  long  story  is  soon  told:  Devaulz  vio- 
lated his  instructions,  and  instead  of  sending  the  Java  to  China, 
where  his  principals  had  negotiated  a  credit  to  enable  him  to 
buy  a  cargo,  he  sent  her  to  Sydney.  He  violated  instructions  in 
like  manner  by  purcnasing  the  Chateaubriand,  and  sending  her 
on  a  passenger  voyage  to  Panama.  Both  of  these  adventures 
have  resulted  in  heavy  losses,  and  the  insolvency  of  Marzaud  & 
Co. ,  merchants  in  good  credit  at  the  time.  The  plaintiffs, 
[529]  who  ad-'^vanced  on  the  faith  of  this  credit,  seeing  they 
must  lose,  endeavor,  after  lying  by  for  several  years,  U> 
avail  of  a  security  which  is  invaild  on  its  face,  and  which  their 
own  subsequent  acts  demonstrate  that  they  themselves  con- 
sidered invalid. 

The  record  shows  that  a  motion  was  made  for  a  newirial; 
that  a  statement  was  made  and  agreed  to,  and  that  on  the 
21st  of  March,  1857,  the  motion  was  denied,  and  judgment 
entered. 

From  this  judgment  the  defendants  appealed. 

It  is  now  contended  by  the  respondents  that  on  this  appeal 
the  Court  can  review  questions  of  law  alone,  and  that  questions 
of  fact  are  not  examinable,  because  the  appellants  have  not  ap- 
pealed in  terms,  both  from  the  judgment  and  the  order  denying 
a  new  trial. 

1.  The  first  answer  to  this  objection  is  that  the  appeal  is 
taken  both  from  the  order  refusing  the  new  trial  and  the  judg- 
ment. The  denial  of  the  new  trial,  and  the  rendition  of  the 
judgment,  were  both  contained  in  a  single  order,  made  March 
21,  1857,  and  the  appeal  is  *<from  the  judgment  made  and 
entered  on  the  21st  day  of  March,  1857."  Now  what  was  that 
judgment  of  March  •21,  1857?  Not  that  judgment  be  entered 
on  the  verdict,  but  that  the  motion  for  a  new  trial  be  denied, 
and  that  judgment  be  entered  on  the  verdict. 
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It  is  certain,  therefore,  that  the  appeal  is  taken  from  the  de- 
nial of  the  motion,  as  well  as  the  judgment;  in  other  words, 
from  the  whole,  and  not  half  of  the  order. 

2.  But  suppose  the  appeal  is  from  the  judgment  alone;  it  is 
submitted  that  the  facts  are  still  examinable.  To  prove  the 
contrary,  the  respondents  have  cited  the  case  of  Morgan  y.  Bruce 
(1  Code  Bep.,  new  series,  864,)  which  decides  that,  on  an  ap- 
peal from  a  judgment,  questions  of  law  alone  are  reviewable. 
This  proposition,  as  there  laid  down,  is  not  disputed.  In  that 
case,  there  was  no  statement,  and  no  motion  for  a  new  trial,  and 
the  Court,  therefore,  very  properly  refused  to  consider  the  ques- 
tion that  the  finding  was  against  evidence. 

3.  But  suppose  it  does  not,  and  that  an  appeal  from  the  order 
denying  a  new  trial,  is  distinct  from,  and  cannot  be  covered  by 
the  appeal  from  the  judgment.  This  must  be  because  the  ap- 
peal from  the  judgment  in  nowise  affects  the  order  denying  the 
new  trial,  which  being  the  subject  of  a  distinct  appeal,  might 
still  be  prosecuted  independently  of,  and  concurrently  with  the 
appeal  from  the  judgment. 

By  the  terms  of  the  stipulation  of  April  28,  1857,  filed  during 
the  argument,  it  will  be  seen  that  we  have  done  this. 

Oregory  Yale  and  S.  Heydenfeldi,  for  Bespondents. 

1.  The  right  to  re-examine  the  facts  of  this  case,  byiiiis  Court, 
is-a  jurisdictional  question. 

*Ah  a  question  of  jurisdiction,  there  can  be  no  reversal  [530] 
of  a  judgment  in  this  Court,  unless  the  judgment  is  ap- 
pealed from.  A  new  trial  is  Uie  re-examination  of  an  issue-of  fact 
in  the  same  Court,  after  a  trial  and  decision  by  a  jury.  This 
Court  can  have  no  jurisdiction  to  review  the  action  of  the  Dis- 
trict Court,  in  refusing  to  re-examine  the  issue  of  a  matter  of 
fact,  unless  the  order  refusing  the  new  trial  is  appealed  from. 
This  appeal  is  taken  from  the  judgment  alone;  upon  the  idea, 
that  upon  such  appeal,  *'  any  intermediate  order  involving  the 
merits,  and  necessarily  affecting  the  judgment,"  may  be  reversed, 
within  the  meaning  of  section  six  of  the  Act  of  the  19th  of 
May,  1853,  concerning  Courts  of  Justice,  and  within  the  mean- 
ing of  section  three  hundred  and  fourty-four  of  the  Practice 
Act,  and  that  such  an  appeal  could  be  taken  within  sixty  days. 

The  refusal  to  grant  a  new  trial  is  made  an  express  and  dis- 
tinct ground  of  appeal.  An  intermediate  order  can  be  reviewed 
upon  an  appeal  from  a  judgment.  One  is  the  subject  of  a  dis- 
tinct appeal,  in  connection  with  an  appeal  from  the  judgment; 
the  other,  of  review,  when  the  judgment  alone  is  appealed  from. 
An  intermediate  order  need  not  be  appealed  from.  An  order 
refusing  a  new  trial  must  be  appealed  from. 

The  question  then  is,  uuder  the  stipulation,  whether  the  party, 
having  already  appealed  from  the  judgment,  and  given  notice  to 
that  effect,  and  given  his  bonds  to  stay  proceedings  on  the  judg- 
ment can,  at  the  hearing  of  the  case,  when  brought  on  for  argu- 
ment, make  another  and  a  distinct  appeal,  from  the  order  refus- 
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ing  the  new  trial  ?  If  so,  he  must  give  a  new  notice,  and  file 
new  bonds.  He  is  then  in  Court  on  two  distinct  appeals,  in 
the  same  case,  the  second  taken  before  the  first  is  decided,  or 
rather  two  appeals  from  two  distinct  parts  of  the  same  case. 

No  such  practice  would  be  tolerated.  Where  a  motion  was 
made  by  the  respondent  to  dismiss  the  appeal  on  the  ground 
that  a  defective  bond  was  filed,  the  Court  allowed  another  ap- 
peal, upon  filing  a  sufficient  bond.  {Martines  v.  GaUardo,  5  C^. 
155.) 

The  rule  is  that  a  party  is  not  permitted  to  appeal  from  differ- 
ent parts  of  the  same  case,  but  must  bring  up  all  the  points  de- 
cided, on  the  first  appeal,  and  unless  he  does,  no  second  ap- 
peal is  allowed.  This  rule  is  correctly  stated  in  Bridendolph  v. 
mer'B  Exec.,  6  Md.  64,  65. 

2.  As  affecting  the  merits  that  the  assignment  of  a  chose  in  ac- 
tion for  money  advanced,  gives  the  right  to  the  assignee,  to  re- 
cover in  his  own  name,  coupled  with  an  interest  not  to  be 
divested  or  affected  by  transactions  between  the  assignee  and 
debtor,  subsequent  to  the  assignment,  and  notice  of  the  assign- 
ment. 

The  right  of  an  assignee  to  sue  in  his  own  name  cannot 
[531]    be  '*'questioned  though  the  debt  was  assigned  as  security, 
and  also  in  consideration  of  a  covenant  not  to  sue  upon 
the  debt.     (Warner  v.  WUmn,  4  Cal.  313.) 

The  assignments  claimed  under  all  the  paper  of  the  11th  of 
September,  1850,  by  Devaulx,  and  the  power  of  attorney  from 
Marzaud  &  Co.,  both  referred  to  in  the  complaint,  and  intro- 
duced in  evidence. 

The  mere  delivery  of  a  chose  in  action,  upon  a  good  and 
valid  consideration,  is  sufficient,  without  a  seal,  even  if  it  were 
a  TOecialty.    {Prescott  v.  HaU,  17  Johns.  292.) 

The  following  cases  are  referred  to  under  this  head:  C7an- 
feld  V.  Morgan,  12  Johns.  346;  Wheeler  v.  Wheeler,  9  Cow.  35, 
36;  IMlefield  v.  Story,  3  Johns.  426;  Andrew  v.  Becker,  1  Johns. 
531,  532,  notes;  Buchanan  v.  Taylor,  1  Addison,  155;  Baldwin 
V.  Billengslay,  2  Vern.  539,  case  483;  Legh  v.  Legh,  1  Bos.  & 
P.  447;  1  Bacon's  Abridgement,  385,  title  *'  Assignment." 

The  answer  admits  the  agency  of  the  plaintiffs  under  the 
power  of  attorney  referred  to  in  the  complaint,  as  follows: 

''They  ^the  defendants),  also  admit  that  the  plaintiffs  were 
formerly  the  agents  of  Marzaud  &  Co.,  duly  authorized  and  em- 
powered to  collect  all  moneys  due  by  these  defendants  to  said 
Marzaud  &  Co.,  but  they  aver  that  the  power  of  attorney  to  that 
effect,  heretofore  given  by  said  Mansaud  &  Co.,  to  Henry 
Mathey,  one  of  the  plaintiffs  herein,  was  duly  revoked  on  the 
13th  of  January,  1853,  and  that  said  plaintiffs  have  from  that 
date  continued  to  remain  unauthorized  to  receive  the  same." 

This  power  of  attorney,  being  coupled  with  an  interest, 
amounted  itself  to  an  assignment,  and  was  irrevocable.  It  was 
given  expressly  for  the  purpose  of  collecting  money  from  the 
defendants,  to  be  applied  to  advances  made  by  the  plaintiffs  to 
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Maizaiid&  Co.,  in  aid  of  Deyaulx's  indiiriduol  anthority.  The 
attempted  revocation  about  the  time  that  Pioche  paid  the  seyen 
thousand  francs  in  December,  1852,  six  months  after  the  suit, 
by  a  mere  letter,  not  even  stating  that  circumstance,  does  not 
invalidate  the  instrument.  Story  states  the  rule  in  Section  477, 
on  Agency. 

This  doctrine  is  recognized  by  this  Court,  in  Fosten  y.  Eos- 
sette,  5  Cal.  469. 

8.  The  defendants  are  estopped  by  the  deed  of  July  the  9th, 
1850,  from  denying  Devaulx's  authority  to  assign  the  debt  to 
the  plaintiffs  by  the  paper  of  September  the  11th,  1850. 

*The  list  of  San  Francisco  creditors  is  given,  referringHo 
"  Captain  Devaulx,  $23,307  23." 

Marzaud  &  Co.  are  not  enumerated  among  the  Bordeaux 
creditors. 

Upon  the  execution  of  this  deed,  and  before  the  plaint- 
iffs had  '*'any  dealings  with  Devaulx,  the  defendants  [532] 
treated  with  him  as  their  creditor,  by  making  the  first 
payment  of  twenty  per  cent,  to  him.  After  the  assignment  to 
the  plaintiffs,  the  defendants  recognized  him  in  the  same  rela- 
tion, by  paying  his  draft  in  favor  of  the  plaintiffs,  on  account  of 
advances  for  the  Chateaubriand,  in  the  sum  of  $2,025  66. 

They  now  say  that  ''his  assigns"  have  no  rights  under  the 
deed,  after  they  had  treated  him  themselves  as  the  principal,  in 
the  payment  of  thej&rst  and  second  installments,  to  demand 
payment  of  the  third. 

They  are  estopped  from  making  this  declaration,  both  by 
deed  and  by  matter  in  pais.  They  placed  him  in  a  position  by 
their  own  act  before  the  world,  as  their  creditor,  and  gave  him 
an  opportunity  to  represent  himself  as  such,  and  to  obtaiji 
money  from  the  plaintiffs,  upon  the  faith  of  declarations  in  their 
deed,  and  a  course  of  dealing  with  him  in  relation  to  that  deed 
and  the  policy  of  tiie  law,  will  not  permit  them  now  to  deny 
their  own  acts,  upon  the  faith  of  which  the  plaintiffs  had  relied. 

The  general  rule  is  stated  in  1  Greenl.  Ev.,  Sec.  207: 

"Admissions,  which  have  been  acted  upon  by  others,  are 
conclusive  against  the  party  snaking  them,  in  all  cases  between 
him  and  the  person  whose  conduct  he  had  thus  influenced." 

Numerous  illustrations  of  the  bearing  of  this  rule  are  given  in 
1  Saunder's  P.  and  Ev.,  under  the  head  of  "Admissions;" 
SmMk  V.  Chester,  1  T.  R.  655;  Bass^,  Clive,  4  M.  S.  15;  Bobin- 
son  V.  Yarrow,  7  Term,  455;  Porterhouse  v.  Parker,  1  Camp.  82; 
Maws  V.  Watson,  2  B.  &  C,  9  E.  C.  L.  239. 

The  Court  has  frequenUy  had  occasion  to  apply  the  doctrine 
of  estoppel,  and  in  the  application  made  there  has  been  no  de- 
parture from  the  plain  rule.  The  following  cases  from  this 
Court  are  cited:  HasOery,  Bays,  8  Cal.  807;  Tartar  v.  HaU,  3 
Cal.  266;  Redman  v.  Bellamy,  4  Cal.  250;  Goodman  v.  ScanneU, 
Oct.  Term,  1856;  Cal.  8,  N.  Co.  v.  Wright,  July  Term,  1856. 

4.  The  plaint^,  as  assignees,  are  entitled  to  recover  on  the 
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express  promise  made  to  them  by  the  defendants,  to  pay  the  as- 
signed debt  to  them. 

**  This  arises,"  says  Cowen,  Justice,  in  Hall  v.  Newcomh,  3 
Hill.  273,  "  from  consideration  and  privity."  The  rule  is  laid 
down  in  the  elementary  books. 

The  acts  of  Devaulx,  as  captain,  and  as  general  agent  of  the 
Java  and  her  cargo,  including  his  disposition  of  the  cargo  and 
freight  to  the  defendants,  his  extraordinary  dealings  with  them 
by  permitting  them  to  sell  his  cargo  and  collect  his  freight,  and 
in  granting  them  twelve  months' time  to  pay,  by  deed  under 
seal,  without  security;  his  loan  from  the  plaintiffs,  his  hypothe- 
cation of  the  debt,  his  purchase  and  outfit  of  the  Chateaubriand, 
her  voyage  to  Panama  and  Valparaiso,  and  the  voyage  of 
[533]  the  *Java  to  Sydney  and  back;  the  purchase  of  her  new 
cargo;  his  disposition  of  the  cargo,  and  his  disposition 
of  the  first  two  installments  of  the  debt  of  the  defendants  under 
the  deed;  and,  generally,  his  conduct,  while  in  California,  were 
ratified  and  adopted,  and  again  acted  upon,  by  Marzaud  &  Co., 
of  Bordeaux. 

The  rule  of  law  in  respect  to  ratification,  is  stated  in  Dunlap's 
Paley,  171,  *'  as  an  authority  may  be  presumed  from  previous 
employment  in  similar  acts,  so  the  same  presumption  arises  from 
subsequent  assent  or  acquiescence;  and  a  small  matter  will  be 
evidence  of  such  assent." 

Jn  note  ''  O"  to  the  text,  same  page,  as  a  quotation  from 
Livermore,  it  is  said  :  ''  It  is  not  necessary  that  there  should  be 
an  express  act  of  ratification,  in  order  to  oblige  the  principal  to 
the  performance  of  the  contract,  or  to  subject  him  to  the  obliga- 
tion of  indemnifying  his  agent ;  but  his  subsequent  assent  may 
be  inferred  from  circumstances  which  the  law  considers  equiva- 
lent to  an  express  ratification." 

As  Marzaud  &  Co.  are  indebted  to  the  plaintiffs  in  a  very  large 
sum,  beyond  the  four  thousand  dollars,  and  the  interest  upon 
that  sum,  the  defendants,  as  the  debtors  originally  of  Marzaud  & 
Co. ,  and  at  present  debtors  to  the  plaintiffs,  they  do  not  stand 
in  a  position  to  call  the  plaintiffs  to  an  account  with  Marzaud  & 
Co.  At  least,  unless  they  had  some  equity  to  set  up  against 
Marzaud  &  Co.,  which  they  could  not  enforce  against  the  plaint- 
iffs. Whether  the  debt  is  extinguished  or  not  is  a  question  to 
be  settled  between  the  plaintiffs  and  Marzaud  &  Co. 

The  verdict  of  the  jury  passed,  affirmatively,  upon  the  ques- 
tions of  indebtedness  of  Marzaud  &  Co.  to  plaintiffs,  and  of  the 
ratification  of  the  acts  of  Devaulx;  relating  to  the  loan,  and  of 
the  express  promise  of  the  defendants  to  pay  the  plaintiffs,  after 
the  notice  of  the  assignment;  and,  negatively,  upon  the  issue 
of  nxd  tid  record^  and  of  payment  by  the  defendants,  as  matters 
of  fact,  directly  in  issue,  upon  which  there  was  contradictory 
evidence,  and  is  conclusive  upon  these  questions. 

As  between  the  same  parties,  it  is  denied  that,  although  there 
was  a  ratification  of  the  loan,  there  was  not  a  ratification  of  the 
assignment  of  the  debt  due  from  the  defendants  to  secure  the 
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loan.  And  it  is  contended  that  inasmuch  as  the  four  thousand 
dollars'  loan  had  been  repaid,  the  defendants  have  no  right  to 
sue  upon  the  assignment,  whether  the  defendants  haTc  paid  the 
Bordeaux  house  or  not. 

As  between  the  plaintiff  and  defendants,  it  is  admitted  in  the 
answer,  that  at  the  time  the  suit  was  instituted,  the  third  install- 
ment of  the  twenty-three  thousand  three  hundred  and  seven  dol- 
lars and  twenty-one  cents,  being  the  one  half  of  that  sum,  due 
by  the  terms  of  their  deed,  was  owing  to  the  Bordeaux  house, 
and  that  the  plaintiff  was  authorized  to  receive  it.  But  it  is  con- 
tended, that  since  the  institution  of  this  suit,  the  author- 
ity of  *the  plaintiff,  under  their  letter  of  attorney,  was  [534] 
revoked,  by  a  notice  to  that  effect,  bearing  date  on  the 
13th  July,  1853. 

The  disputed  facts  are,  then  :  First,  as  to  the  ratification  of 
the  assignment  by  the  Bordeaux  house ;  and  second,  the  repay- 
ment of  the  four  thousand  dollars'  loan. 

Burnett,  J.,  after  stating  the  facts,  delivered  the  opinion 
oi'  the  Court — Tebry,  C.  J.,  concuiring. 

It  is  insisted  by  the  learned  counsel  for  the  defendant,  that 
the  Court  erred  in  giving  the  first  instruction,  as  it  was  a  mere 
abstract  proposition  of  law,  and  as  such,  though  true,  had  no 
application  to  the  case;  and  was,  therefore,  calculated  to  mislead 
the  jury;  and  more  especially  so,  when  the  Court  refused  to  give 
the  explanatory  instruction. 

In  order  to  authorize  the  captain  of  a  vessel  to  pledge,  or  sell 
the  property  of  his  owners  for  necessaries,  certain  facts  must 
exist: 

1.  The  vessel  must  be  in  a  foreign  port. 

2.  The  voyage  must  be  unfinished. 

3.  The  pledge,  or  sale,  must  be  indispensable  to  enable  the 
ship  to  complete  the  voyage. 

4.  These  facts  must  be  charged  in  the  complaint  and  proved 
at  the  trial.  {Oraiitudine,  3  Rob.  210,  306;  United  States  Ins. 
Co.  V.  Scott,  1  Johns.  R.  Ill ;  Bticher  v.  Conyngham,  2  Pet.  Ad. 
R.  300;  ne  FoHUude,  3  Sum.  228.) 

There  was  certainly  no  evidence  to  show  that  the  money  was 
loaned  in  order  to  enable  the  vessel  to  complete  her  voyage  ; 
but  the  evidence  was  conclusive  that  it  was  loaned  to  enable  her 
to  perform  a  new  voyage  without  the  instructions  or  consent  of 
the  owners,  at  the  time. 

But  we  think  this  error  of  the  Court  could  do  the  defendants 
no  harm,  for  the  reasons  hereafter  stated.  {Turner  v.  MclUianey, 
post  575.) 

But  it  is  insisted  by  the  learned  counsel  for  plaintiffs,  that  the 
acts  6f  Captain  Devaulx  were  subsequently  ratified  by  Marzaud 
&  Co.,  after  full  knowledge. 

Most  of  the  testimony  consists  in  thd  correspondence  between 
Marziou  &  Co.  and  Marzaud  &  Co.,  and  between  Consul  Dillon 
and  Marzaud  &  Co.  After  a  eareful  examination  of  all  the  tea- 
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timonj,  it  seems  clear  that  Marzaud  &  Co.  were  fully  informed 
of  the  debts  created  by  Captain  Devaulx,  and  ratified  his  acts  in 
creating  these  debts.  But  there  is  no  evidence  to  show  that 
Marzaud  &  Co.  were  ever  fully  informed  of  the  contents  of  the 
assignment  made  by  the  captain  to  the  plaintiffs.  On  the  con- 
trary, the  evidence,  taken  as  a  whole,  shows  clearly  that  they 
were  not  so  informed.     Consul  Dillon,  in  his  letter  to  Marzaud 

&  Co.,  under  date  of  January  23,  1851,  says: 
[535]  *''  As  to  the  funds  still  in  the  hands  of  Messrs.  Pioche, 
Bayerque  &  Co. ,  they  will  be  transmitted  to  you  directly, 
excepting  the  first  payment,  which  must  be  made  about  tlus 
time,  the  amount  of  which  has  been  hypothecated  previous  to 
the  receipt  of  your  letters,  on  account  of  the  two-fold  expedition 
of  the  Java  and  Chateaubriand." 

This  is  a  very  clear  statement  that  the  first  payment  was  hy- 
pothecated, and  that  the  other  payments  were  not.  No  one 
reading  this  extract  could  ever  come  to  any  other  conclusion. 
And  there  is  nothing  in  the  letters  from  the  plaintiffs  to  show 
that  they  ever  gave  Marzaud  &  Co.  any  correct  notice  that  the 
last  installment  had  been  assigned  to  them  by  Devaulx.  But  the 
tenor  of  thei  correspondence,  on  the  part  of  tne  plaintiffs,  would 
lead  any  person  to  a  different  conclusion. 

The  act  of  creating  the  debt,  and  the  act  of  making  the  pledge, 
are  very  different  things,  and  a  principal,  after  full  information, 
might  have  the  best  reasons  for  ratifying  the  first,  and  for  re- 
fusing to  ratify  the  second.  And  when  the  plaintiffs  proved,  as 
they  did,  that  Marzaud  &  Co.  ratified  the  acts  of  their  agent 
in  creating  the  debts,  they  did  not  show  that  the  acts  of  this 
agent  in  pledging  the  property  of  his  principals,  had  been  also 
ratified  to  its  full  extent. 

But  the  learned  counsel  for  the  plaintiffs  insist  that  Marzaud 
&  Co.  themselves  pledged  this  debt  to  the  plaintiffs  to  secure 
them  for  all  the  advances  made,  including  this  four  thousand 
dollars,  as  well  as  subsequent  loans. 

The  plaintiffs,  under  date  of  May  14  and  31,  1851,  requested 
Marzaud  &  Co.  to  send  them  a  power  of  attorney  to  collect  the 
last  dividends  due  by  P.  B.  &  Co.  The  power  was  sent  by 
Marzaud  &  Co.,  and  in  their  answer,  dated  the  13th  of  August, 
1851,  they  say: 

*'  You  will  have  taken  care,  gentlemen,  for  everything  neces- 
sary to  that  effect,  by  finding  the  surety  for  your  advances  on 
the  funds  due  to  us  by  Messrs.  Pioche,  Bayerque  &  Co.,  which 
will  be  easy  for  you  to  collect  without  impediment,  by  virtue 
of  the  power  which  we  send  you;  praying  that  when  you  will 
be  duly  secured,  you  will  forward  our  surplus  in  good  value." 

This  language,  taken  in  connection  with  that  found  in  the 
letters  of  plaintiffs,  and  also  in  the  other  letters  of  Marzaud  & 
Co.,  shows  clearly  that  it  was  the  intention  of  Marzaud  &  Co.  to 
give  the  plaintiffs  a  power  coupled  with  an  interest,  and,  there- 
fore, irrevocable. 

*'  But,  where  an  authority  or  power  is  coupled  with  an  inter- 

610 


Digitized  by 


Googk 


•Oct.  1857.]  Mabziou  v.  Piochb.  636 

est,  or  when  it  is  given  for  a  valuable  consideration,  or  when  it  is 
a  part  of  a  security,  then,  unless  there  is  an  express  stipulation 
that  it  shall  be  revocable,  it  is,  from  its  own  nature  and  charac- 
ter, in  contemplation  of  law,  irrevocable,  whether  ifc  is 
'^'expressed  to  be  so  upon  the  face  of  the  instrument  confer-  [536] 
ring  the  authority  or  not."    (Story  on  Agency,  Sec.  477.) 

Where  an  agent,  for  the  collection  of  debts,  or  the  sale  of 
property,  advances  money  to  his  principal  before  he  collects  the 
debt,  or  sells  the  property,  it  must  be  presumed,  from  the  nature 
and  character  of  the  transactions,  that  the  parties  intend  the 
agent  shall  have  a  lien  for  his  advances,  unless  there  is  ''an  ex- 
press stipulation"  to  the  contrary.  It  makes  no  difference 
whether  the  advances  be  made  before  or  after  the  power  is 
given,  so  they  are  approved  by  the  principal.  And  when  the 
principal,  as  in  this  case,  expressly  gives  the  power,  for  the  very 
purpose  of  providing  the  means  to  return  the  advances  made  by 
the  agent,  mere  would  seem  to  be  no  doubt  as  to  the  irrevocable 
character  of  the  power.     (5  Cal.  469,  Fosten  r.  Bassetle.) 

If  these  views  be  correct,  the  plaintiff  had  an  irrevocable  au- 
thority to  institute  this  suit;  and  this  being  so,  the  question 
arises  under  the  proofs  in  this  case,  as  to  what  amount  were 
they  entitled  to  recover.  Had  the  plaintiffs  the  right,  against 
the  objection  of  the  defendants  and  Marzaud  &  Co.,  to  recover 
the  full  amount  of  the  debt  due  from  P.  B.  &  Co.,  at  the  time 
this  suit  was  commenced?  or,  had  they  the  right  to  recover 
only  BO  much  as  would  be  necessaiy  to  pay  the  debt  due  from 
Marzaud  &  Co.  to  them  ? 

It  was  shown  by  the  defendants  that  they  paid  Marzaud  & 
Co.  the  sum  of  seven  thousand  francs,  in  December,  1852,  upon 
the  last  installment;  and  that  Marzaud  &  Co.,  in  January,  1853, 
formally  revoked  the  power  given  to  plaintiffs,  in  August,  1851, 
and  positively  instructed  the  defendants  to  pay  to  Marzaud  & 
Co,  alone. 

The  creditor  has  not  the  right-  to  assign  the  debt  in  parcels, 
and  thus  by  splitting  up  the  cause  of  action,  subject  his  debtor 
to  the  costs  and  expenses  of  more  suits  than  the  parties  origin- 
ally contemplated.  But  when  the  debtor  himself  does  not  ob- 
ject, no  other  party  can  object  for  him.  The  object  of  the  as- 
signment in  tms  case  was  to  secure  the  plaintiffs,  and  that  end 
is  fully  attained,  if  they  are  permitted  to  recover  all  that  may 
be  due  to  them.  Although  the  power  be  irrevocable,  it  is  only 
so  to  the  extent  of  their  interest,  and  the  defendant  had  a  right 
to  pay  to  Marzaud  &  Co.  all  beyond  the  sum  necessary  to  secure 
the  plaintiffs.  And  Marzaud  &  Co.  had  the  right  to  revoke  the 
power,  as  to  the  excess  beyond  the  claim  of  plaintiffs.  And  as 
the  defendants  have  been  notified  of  the  revocation,  and  make 
no  objection  to  it,  but  set  it  up  in  their  answer,  it  is  their  duty, 
as  well  as  their  right,  to  see  that  the  plaintiffs  only  recover  judg- 
ment against  them  for  the  true  amount  due  from  Marzaud  &  Co. 

In  this  case,  the  plaintiffs  had  judgment  for  the  full  amount 
of  the  last  installment,  with  interest,  when  it  is  almost  cer- 
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[537]  tain  that  ^their  debt  a^nst  Marzaud  &  Co.  did  not 
amount  to  so  much,  aifter  properly  appropriating  the 
various  payments  made  at  different  times.  The  loan  of  four 
thousand  dollars  drew  five  per  cent,  per  month  by  express  writ- 
ten agreement,  afterwards  fully  ratified  by  Marzaud  &  Co.  But 
there  was  no  express  written  agreement  as  to  the  rate  of  interest 
upon  the  other  advances  made  by  plaintiffs/  and  they  can  only 
recover  the  legal  interest  of  ten  per  cent,  per  annum. 

With  the  view  we  have  taken  of  this  case,  it  will  be  necessary 
to  remand  the  case,  for  the  purpose  of  taking  an  account,  so  as 
to  ascertain  the  amount  for  which  the  plaintiffs  are  entitled  to 
take  judgment.  In  taking  the  account,  the  payment  made  by 
Capt.  Devaulx,  December  31,  1850,  of  two  thousand  and  twenty- 
five  dollars  and  sixty-six  cents,  should  go  to  the  credit  of  the 
loan  of  four  thousand  dollars;  also,  the  proceeds  of  the  cargo  of 
coal,  after  deducting  the  actual  costs  of  the  voyage  to  and  from 
Sydney^  the  necessaiy  expense  of  keeping  the  coal  in  the  harbor, 
and  commissions  on  sales.  The  pledge  of  the  cargo  of  coal  to 
plaintiffs,  to  secure  the  loan  of  four  thousand  dollars,  was  rati- 
fied by  Marzaud  &  Co.,  as  appears  from  their  letter  go  Dillon,. 
December  28,  1850. 

There  remains  but  one  point  undisposed  of  which  it  is  neces- 
sary to  notice.  The  appeal  in  this  case  was  taken  only  from 
the  judgment,  and  not  from  the  judgment  and  the  order  over- 
ruling the  motion  for  a  new  trial.  It  is  insisted  by  the  plaintiffs' 
counsel,  that  this  Court  will  not  review  the  facts  of  the  case, 
unless  the  appeal  be  from  the  order  refusing  the  new  trial.  This 
is  well  settled.  But  in  this  case,  it  is  stipulated  by  the  counsel 
of  both  parties,  that  as  there  was,  in  fact,  a  motion  for  a  new 
trial  made  and  overruled,  and  the  appeal  only  taken  from  the 
judgment,  this  Court  may  consider  the  case  as  here  upon  appeal, 
both  from  the  judgment  and  order,  if  this  Court  shall  determine 
that  defendants  could  appeal  &om  the  order,  after  having  ap- 
pealed from  the  judgment  alone. 

There  can  be  no  doubt  as  to  the  right  of  a  party  to  appeal, 
either  from  the  judgment  or  the  order,  or  from  both  at  the  same 
time.  The  time  limited  by  the  statute  as  to  one,  is  different 
from  that  as  to  the  other. 

But  can  a  party  take  distinct  and  independent  appeals  ?  We 
think  he  may  do  so,  provided  he  bring  them  up  for  determina- 
tion at  the  same  time.  Taking  distinct  appeals  may  affect  the 
question  of  costs.  But,  subject  to  this  condition,  we  can  see  no 
error  in  permitting  a  party  to  take  distinct  appeals  in  the  same 
case,  provided  no  delay  is  thereby  occasioned.  As  the  point  is 
a  new  one,  we  will  not  turn  the  appellants  out  of  Court,  but  will 
tax  them  with  the  costs  of  this  appeal.  The  stipulation  was  en- 
tered into  at  the  hearing  of  this  case.  Had  the  appellants 
[538]  taken  ^their  appeal  from  the  order  in  time  for  the  hear- 
ing, the  judgment,  as  to  costs,  would  have  been  different. 

The  cause  is  remanded  to  the  District  Court  to  take  the  ac- 
ount,  and  modify  its  judgment  in  accordance  with  this  opinion. 
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PEOPLE  V.  SHEA 

Cmminal  Tbial— Examinateon  op  Pbosecuting  Witness. — In  a  prosecntioii 
for  assault  Tvith  intent  to  commit  murder,  where  the  prosecuting  witness 
was  asked,  on  cross-examination,  if  he  did  not,  previous  to  the  assult, 
buy  a  pistol  to  use  upon  the  defendant;  to  which  he  answered  in  the 
affirmative;  it  was  competent  for  the  prosecuting-attomey  to  ask  the  wit- 
ness to  state  his  reasons  for  so  doing;  and  his  answer  that  he  was  in- 
duced to  do  so  by  *'what,  he  was  informed  by  a  third  person,  the  de- 
fendant had  said,"  was  competent  to  8how  the  motive  of  the  witness. 

Appeal  frbm  the  Court  of  Sessions  of  Stanislaus  County. 

The  defendant  was  indicted  for  an  assault  with  intent  to  com- 
mit murder,  and  was  convicted  and  sentenced  for  an  assault  with 
an  intent  to  commit  bodily  injury.  The  bill  of  exceptions  con- 
tains only  a  small  portion  of  the  testimony,  and  none  of  the  in- 
structions given  by  the  Court.  On  the  trial,  the  prosecutor, 
Daniel  Perrigru,  was  examined  as  a  witness,  and  upon  cross-ex- 
amination, the f)risoner's  counsel  asked  the  witness,  ''if  he  did 
not  buy  a  pistol,  a  few  days  previous  to  the  assault,  to  use  upon 
the  person  of  Shea,  the  defendant?"  The  witness  at  first  an- 
swered that  he  "  bought  the  pistol  to  defend  himself  and  sister/' 
The  question  was  repeated,  and  the  witness  required  to  answer, 
"yes,"  or  **no,"  and  ho  then  answered,  "yes,  I  did."  The  dis- 
trict-attorney then  asked  the  witness  to  state  the  reasons  there- 
for, and  the  witness  stated  that  "from  what  his  sister  had  told 
him  what  Shea  said,  (the  sister  being  the  wife  of  Shea,  the  de- 
fendant,) induced  him  to  purchase  the  pistol  to  use  against 
Shea."  The  defendant's  counsel  objected  to  Uie  testimony,  on 
the  ground  of  its  being  hearsay,  but  the  Court  overruled  the 
objection,  and  the  prisoner  excepted.  A  motion  for  a  new  trial 
was  made  and  overruled,  and  the  defendant  appealed. 

The  juiy  found  defendant  guilty  of  an  assault  with  intent  to 
commit  bodily  injuiy,  and  the  Court  sentenced  him  to  ten 
months'  impiisonment.    Defendant  appealed. 

Stafford^  for  Appellant. 

The  Atiomey-Oeneraly  for  Respondents 

BuBNEiT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Field,  J.,  concurring. 

The  objection  on  the  part  of  the  prisoner  does  not  seem, 
un-*der  the  circumstances,  to  have  been  well  taken.  The  [539] 
intention  of  the  prisoner's  counsel  was  to  prove  the  simple 
fact  that  the  prosecutor  had  purchased  the  pistol  "  to  use  upon 
tiie  person"  of  the  prisoner,  and  from  this  circumstance,  to  leave 
the  jury  to  infer  that  the  witness  purchased  the  instrument  with 
the  intent  to  assault  the  prisoner,  and  not  use  it  in  his  own  de- 
fense. The  attorney  for  the  State  had  then  the  right  to  ask  the 
witness  for  what  purpose  he  purchased  the  pistol .  The  question 
as  to  the  motive  or  interest  of  the  witness,  was  brought  out  by 
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the  qnestion  of  prisoner's  oomisely  and  it  was  competent  for  the 
witness  to  state  the  grounds  of  his  conduct,  to  show  his  motiTe. 

"  Thus,  when  the  qoestion  is,  whether  the  party  acted  pru- 
dently, wisely,  or  in  good  faith,  the  information  on  which  he 
acted,  whether  true  or  false,  is  original  and  mstmal  evidaDoe." 
(1  Green.  £t..  Sec.  101.) 

9  nd£3nent  affirmed* 


NOBTON  JBT  iL.  V.  HYATT. 

Sax  Fbavcdoo— Teelb  to  LAX])B.^Tha  eonfirmation  of  the  titla  of  the  diy 
of  San  Fnnciseo,  by  the  Board  of  United  States  Land  Coamuarioiien, 
and  the  diamiRBal  of  the  appeal  by  the  Attomey-Genenl,  have  aettied 
that  no  title  to  lands,  within  the  limits  of  that  d^,  can  hereafter  be  ae- 
qnired  from  the  United  States. 

Idek.— Fbom  whom  Dbbited.— It  followB,  that  any  title  aecniing  to  indi- 
Tidnsls,  since  Jnly  7, 1846,  most  have  been  deriyed  fcon  the  local  au- 
thorities of  the  ci^. 

Idsx. — Bbstbsciioh  as  to  OsA]m.^The  regnlstion  forbidding  grants  to  be 
made  within  two  hundred  Tsras  of  the  water-line  of  the  ny,  had  refer- 
ence only  to  a  portion  of  the  present  city  front. 

AiPKAL  from  the  District  Coort  of  the  Fonrth  Judicial  Dis- 
trict. 

This  was  an  action  of  ejectment,  to  recover  the  possession  of 
a  lot  in  the  citj  of  San  Francisco,  known  as  fifiy-vara  lot  four- 
teen hundred  and  eighiy-foar.  PlaintifTs  claimed  nnder  a  grant 
made  by  T.  M.  Leavenworth,  alcalde,  to  William  S.  Clark,  dated 
Septemoer  9, 1848.  The  defendant  relied  npon  possession,  and 
also  claimed  nnder  a  grant  made  bj  Or,  Q.  dolton,  justice  of  the 
peace,  to  Joseph  Kunes,  dated  December  19,  1849.  The  case 
was  tried,  by  consent,  without  a  jury,  and  the  plaintifft  reooY- 
ered  judgoient,  from  which  defendant  appealed. 

E.  F,  W.  Sloan,  for  Appellant. 

E.  Norton  and  A.  G.  WhtUxmb,  Bespondents,  in  person* 

BuBHETT,  J.,  deliyered  the  opinion  of  the  Court — ^Tebbt,  C.  J., 
concurring. 

The  confirmation  of  the  city  title  by  the  United  States 
[540]  Land  '*'Commissioners,  and  the  dismissal,  by  the  Attorney- 
General  of  the  United  States,  of  the  appeal  from  their  de- 
cision, has  settled  that  no  title  to  lands  within  the  limits  of  that 
city  can  hereafter  be  acquired  from  the  United  States.  It  also 
follows  that  any  tiUe  accruing  to  individuals,  since  the  7th  July, 
1846,  must  have  been  derived  from  the  local  authorities  of  the 
city. 

The  only  point  made  by  the  defendant  is,  that  the  premises  in 
dispute  lie  within  two  hundred  varas  of  the  water-line  of  the  bay, 
and  that,  under  the  laws  of  Mexico,  the  tdcalde  could  not  make 
ny  grant  of  lots  within  that  distance. 
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But,  from  the  jproofs  in  the  case,  it  appears  that  the  lot  in 
question  was  not  situated  within  the  limits  intended  by  the  regu- 
lations then  applicable  to  the  pueblo  of  San  Francisco,  although 
the  lot  is  within  two  hundred  yaras  of  the  water-line.  These 
regulations  had  reference  only  to  a  part  of  the  present  city  front, 
and  did  not  embrace  the  lot  in  question. 

It  is  unnecessary  to  express  any  opinion  as  to  whether  these 
regulations  bad  any  force  after  the  7th  July,  1846. 

Judgment  affirmed. 


NAGLEE  V.  MmTUBN  et  al. 

1  Pabtnsbship  DmsoLnnoN— Bights  or  Cbeditobs. — Pending  proceedings 
for  a  dissolution  between  partners,  and  nntil  a  dissolntion  is  finally  de- 
clared, and  a  receiver  appointed  to  make  a  pro  rata  distribution  among 
creditors,  the  latter  are  not  proyented  from  resorting  to  adverse  proceed- 
ings ;  and  when  a  creditor  does  so,  he  may  gain  a  preference  over  other 
creiditors. 

li>jEM.->pATirai«T  BT  DxBTOB.— Therefore  a  debtor  of  the  partnership  is  justi- 
fied in  payment  to  the  sheriff,  on  an  execution  held  hj  such  a  creditor. 

Idem. — GsoBS-DEMAirns  ov  Dkbtob. — ^From  the  same  principle  it  follows,  that 
the  debtor  has  a  right  to  purchase  cross-demands  against  the  partner- 
ship, and  to  set  them  up  as  a  defense  to  the  debt  due  oy  him  to  the  part- 
nenhip. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

The  defendant  executed  his  note  to  James  King  of  Wm.  in 
1854,  which  was  afterwards  assigned  to  Adams  &  Go.  On  the 
23d  of  February,  1855,  Alvin  Adams  filed  his  complaint  against 
Woods  and  Haskell,  for  a  dissolution.  The  substance  of  the 
complaint  is  stated  in  the  cases  of  Adams  v.  HacJcett  db  Casserly, 
January,  1857,  and  of  Adams  v.  Woodis  and  Haskell,  July,  1857. 
At  the  commencement  of  the  suit  Cohen  was  appointed  receiver, 
in  which  capacity  he  acted  until  April,  1855,  when  the  effects  of 
Adams  &  Co.  were  passed  to  Roman,  Cohen,  and  Jones,  assignees 
in  insolvency.  The  proceedings  in  Adams  v.  Woods  and  Haskeli 
were  virtually  suspended  until  the  beginning  of  1856,  and  until 
^ter  the  proceedmgs  in  insolvency  were  declared  coram 
non  judice  and  void.  In  the  month  of  May,  1855,  *  after  [541] 
Cohen  had  ceased  to  act  as  receiver,  Edward  Seaman 
brought  his  action  against  Adams  &  Co.,  and  gamisheed  the  - 
amovmt  of  his  debt  in  the  hands  of  the  defendant.  Seaman  ob- 
tained judgment  against  Adams  &  Co.  in  July,  1855,  and  execu- 
tion thereon  was  issued,  and  defendant  paid  the  amount  of  the 
execution  to  the  sheriff.  In  the  month  of  July,  1855,  the  de- 
fendant also  became  the  owner  of  certain  cross-demands  against 
Adams  &  Co. ;  and  the  amount  paid  upon  tiie  execution,  together 
vdth  the  amount  of  the  cross-demiinds,  are  set  up  by  the  defend- 
ant as  a  complete  defense  to  this  action.    In  October,  1855,  the 


1.  Approved,  Maaye  ▼.  Jonef,  0  OU.  887. 
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plaintiff  was  appointed  by  the  Court,  receiver,  in  the  place  of  A. 
A.  Cohen,  removed,  and  the  note  came  into  possession  of  plaint- 
iff as  snch  receiver.  On  the  14th  of  Febmaiy,  1856,  Gilbert  A. 
Grant  was  appointed  referee,  to  take  an  account  of  the  debts  due 
by  Adams  &  Co.,  for  the  purpose  of  malring  a  pro  rata  distribu- 
tion among  the  creditors  of  the  firm.  And  on  the  30th  of  De- 
cember, 1856,  a  decree  of  dissolution  was  rendered,  and  the  re- 
ceiver ordered  to  make  a  partial  distribution  of  the  funds.  In 
the  case  now  under  review  the  Court  below  gave  judgment  for 
the  plaintiff,  and  the  defendant  appealed. 

S.  W,  F.  Sloan,  for  Appellants. 

It  is  certain  that  the  defense  set  up  by  the  appellants  cannot 
be  prejudiced  by  any  proceedings  in  the  case  of  Adams  v.  Woods 
and  Easlcdl,  subsequent  to  July,  1855,  and  I  contend  that  no 
steps  had  been  taken  in  that  case  which  can  render  the  defense 
invalid. 

1.  No  bill,  as  to  the  copartners  only,  whatever  may  be  its  os- 
tensible object,  can  be  made  to  subserve  the  purpose  of  pre- 
venting a  seizure  of  partnership  property  at  the  suit  of  partner- 
ship creditors. 

^.  As  to  the  creditors  of  the  firm,  the  partnership  is  a  umt, 
possessing  in  legal  contemplation  a  species  of  individuality.  The 
copartnership  and  its  property  occupy  the  same  relative  posi- 
tion, in  reference  to  firm  creditors,  which  the  individual  debtor 
and  his  property  do  in  reference  to  his  own  creditors. 

8.  It  cannot  possibly  be  a  matter  of  any  importance  to  the 
creditors  of  a  firm  how  the  account  stands  as  between  the  mem- 
bers of  that  firm;  whether  the  balance  is  in  favor  or  ligainst  one 
or  other  of  them;  or  whether  their  respective  shares  in  the  cap- 
ital stock  are  equal  or  unequal,  are  matters  upon  which  the  secu- 
rity of  such  creditors  does  not  depend. 

4.  No  subject-matter  can  be  Utigated  in  an  action,  as  between 
the  copartners  only  so  as  to  be  binding  upon  or  affect  the  right 
of  creditors.  The  creditors  can  neither  take  notice  of,  nor  in- 
terfere with  such  action;  nor  can  they  be  prejudiced  by  any 
order,  judgment,  or  decree,  made  therein.     Any  injunction  in 

such  case  restraining  the  independent  action  of  creditors 
[542]    would  be  an  ^anomalous  proceeding;  and  the  appoint- 
ment of  a  receiver  for  the  like  purpose  and  with  the  like 
,  effect,  would  be  equally  so. 

5.  Each  firm-creditor  has  a  perfect  right  to  proceed,  by  attach- 
ment, execution  or  otherwise,  as  he  may  be  advised,  for  the  en- 
forcement of  his  demand  against  the  copartnership  property,  in 
like  manner  as  the  creditor  of  an  individual  debtor  may  proceed 
against  his  propertv. 

Adams  &  Co.,  nowever,  did  not,  and  could  not,  assign  by 
deed  to  a  trustee  for  the  general  benefit  of  creditors.  That 
common  law  power  was  taken  away  by  the  Insolvent  Act.  (See 
Comp.  Laws,  p.  322^  Sec.  29;  see  also  Cheever  v.  Bays,  3  Cal. 
471.) 
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Neither  could  they  make  an  assignment  under  that  Act,  be- 
cause they  were  excluded  from  the  operation  of  its  general  pro- 
visions. They  attempted  to  do  so  and  failed.  (See  the  case  of 
i.  C.  Woods  et  at,  v.  Barrett,) 

The  leading  case  of  Waring  v.  Bobinson  (1  Hofiman,  Ch.  531), 
fully  maintains  the  doctrine  1  contend  for. 

1  contend,  in  the  second  place,  that  the  cross-demands 
amounting  to  the  sum  of  four  hundred  and  ninety-five  dollars, 
as  set  up  in  the  answer  of  the  appellant  Mintum,  constituted  a 
perfectly  good  offset  to  the  demand  of  the  plaintiff,  at  least  to 
the  extent  of  the  sum  mentioned. 

This,  1  insist,  must  be  so,  for  the  reasons  hereinbefore  stated. 

These  cross-demands  are  admitted  to  be  genuine  subsisting 
demands,,  as  against  Adams  &  Co.;  and  that  thej  were  acquired 
by  Mintum,  in  July,  1855. 

The  attempted  proceedings  of  Adams  &  Co.,  under  the  Insol- 
vent Act,  as  has  been  stated,  were  all  coram  nonjudice  and  void. 
The  assignees  therein  appointed  were  not  vested  with  a  title  to 
the  property,  choses  in  action,  or  effects  of  that  firm.  The  note 
here  sued  on,  continued  to  be  the  property  of  Adams  &  Co., 
and  the  demands  then  acquired  by  Minturn,  were  against  Ad- 
ams &  Co.  These  demands,  were,  therefore,  mutual,  and  no 
subsequent  transfer  of  the  promissory  note  to  the  plaintiff,  as 
receiver,  can  change  the  character  of  the  offset,  or  take  away 
the  right  of  Mintum  to  set  it  up  in  defense  of  the  action. 
{Johnson  v.  Bloodgood^  1  J.  Cas.  51;  Dickson  v.  Evans,  6  T.  E. 
59.) 

The  recent  decision  of  the  Supreme  Court,  in  the  case  of  Ad- 
ams V.  Casserly  &  HackeU,  is  an  authority  directly  in  point,  and 
must  be  regarded  as  conclusive  upon  the  questions  made  in  this 
case. 

Stow  d  Brown,  for  Respondent. 

As  a  general  rule,  it  is  true  that  the  creditors  of  a  partnership 
have  no  interest  in  a  partnership  suit  until  after  a  decree  of  dis- 
solution, and  that  in  the  meantime  one  creditor  may  proceed 
against  the  partners,  and  get  an  advantage,  if  he  can.  The 
reason  of  this  is,  that  until  a  decree  of  dissolution,  non 
coristai  *that  the  partnership  is  insolvent,  or  that  the  Court  [543] 
will  meddle  with  its  affairs,  either  for  account  of  the  com- 
plaining partner  or  the  creditor;  and  at  such  a  stage  of  the  pro- 
ceedings, the  creditors  having  no  interest  in  the  suit,  and  not 
being  parties' to  it,  have  each  of  them  the  obvious  right  to  sue 
for  his  own  account.  That,  however,  is  not  this  case;  for  here 
we  have  not  only  the  plaintiff,  Adams,  but  the  defendants,  Has- 
kell and  Woods,  on  the  day  of  the  suit  brought,  consenting  to 
close  their  business — to  put  their  assets  into  the  hands  of  the 
Court,  out  of  their  own  power,  for  the  purpose  of  closing  the 
partnership  concerns,  and  paying  the  partnership  debts.  From 
the  moment,  therefore,  that  the  consent  was  filed,  the  dominion 
of  the  partners  over  the  partnership  assets  was  voluntarily  sur- 
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rendered,  and  the  rights  of  the  creditors  in  the  assets  attached. 
See  the  reasoning  in  Waring  v.  Bobinson,  1  Hoffman's  Ch.  531, 
532,  which  is  fully  approved  and  adopted  by  Judge  Burnett,  in 
the  case  of  Adams,  per  Receiver ,  v.  HackeU  d>  Casaerly,  January 
Term,  1857. 

If  we  are  correct,  and  have  been  successful  in  maintaining  our 
proposition,  then  we  say: 

That  the  counter-claims  are  not  a  good  seirott  against  the  note, 
and  should  be  excluded,  because — 

1.  Mintum  could  not  avail  himself  of  demands  against  Adams 
&  Co. ,  purchased  after  the  note  had  vested  in  the  receiver. 

2.  It  devolved  upon  the  defendant  to  show  that  his  counter- 
claim was  owned  by  him,  prior  to  the  appointment  of  a  receiver. 

After  the  23d  day  of  February,  1855,  Aiintum  was  no  longer 
indebted  to  Adams  &  Co.,  but  to  the  creditors  of  Adams  &  Co.; 
and  the  whole  design  of  winding  up  an  estate  in  chanceir  would 
be  defeated  if  the  delinquent  debtor  could  avail  liimself  of  de- 
mands BubsequenUy  purchased  in  a  depressed  market,  and  thus 
liquidate  his  obligations. 

Among  the  early  cases  on  this  point  is  Dickson  v.  Evans  (6 
Term  B.  p.  57),  and  the  principle  underlying  this  case  is,  that 
the  debtor  of  a  bankrupt  shall  not  be  allowed  to  profit  by  the 
bankruptcy  to  the  prejudice  of  creditors. 

We  can  see  no  distinction  in  principle  between  the  case  of  a 
bankrupt,  and  the  condition  of  affairs  of  Adams  &  Co.  In  both 
cases  the  estate  is  cast  upon  a  trustee  for  the  benefit  of  creditors, 
for  a  pro  rata  distribution.  One  is  called  an  assignee,  and  the 
other  a  receiver;  but  the  office  of  each  is  the  same,  so  far  as  the 
estate  and  the  creditors  thereof  are  concerned.  Ogden  v.  Cowly, 
2  John.  B.  273,  is  another  case  in  point. 

Again:  demands  to  be  set-off  must  be  due  to  and  from.the, 
same  person,  and  in  the  same  right.  {MiUer  v.  Bee.  of  the  F. 
Bank,  1  Paige,  445;  HiU  v.  TaUman's  Ex.,  21  Wend.  674;  2 
Paige,  406;  Johnson  v.  Bloodgood,  1  John.  Cas.  51.) 

The  rights  of  Adams  &  Co.  in  the  note  were  gone;  had  passed 
by  their  own  act  and  the  order  of  the  Court  to  the  re- 
[544]  ceiver.  *  Now,  Mintum  has  no  demands  against  the  re- 
ceiver, nor  against  the  creditors  of  Adams  &  Co. ;  and  tho 
character  of  debtor  and  creditor  has  not  existed  between  Min- 
tum and  Adams  &  Go.  since  Februarv  23, 1865.  No  party,  save 
the  receiver,  or  the  representative  of  the  creditors  of  Adams  & 
Co.  could  have  maintained  an  action  against  the  defendant  since 
that  time.  Mintum  owes  this  debt  to  the  creditors,  not  to 
Adams  &  Co.  This  must  be  conclusive  of  the  qustion  of  set-ofil 
But— 

3.  It  devolved  upon  the  defendant  to  show  that  his  demands 
were  owned  by  him  prior  to  the  appointment  of  a  receiver.  (6 
Term  B.,  57;  2  John.  B.  273,  above  cited.) 

The  proceedings  of  Seaman  v.  Adams,  in  the  Superior  Court, 
under  which  defendant  was  garnished,  were  nuU  and  void,  and 
afforded  no  protection  to  Mintum. 
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We  shall  be  met  with  the  position  that  Mintum  was  garnished 
in  the  suit  of  Seaman  v.  Adams  &  Co,,  in  the  Superior  Court.  In 
anticipation  of  this,  we  say  that  the  attachment  having  been 
made  after  the  appointment  of  a  receiver,  the  debt  was  not  the 
subject  of  attachment.  (Adam^  v.  Haskell  and  Woods,  January 
Term  Sup.  Court,  1866.) 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court — ^Field,  J., 
conciirring. 

The  only  point  which  seems  material  in  this  case,  is  whether 
Seaman  could  gain  a  preference  over  other  creditors  by  his  su- 
perior diligence.  In  the  case  of  Adams  v.  Eackett  (7  Cal.  187), 
we  ^d,  ''that  until  a  dissolution  has  been  judicially  declared, 
and  a^eceiver  ordered  to  make  apro  rata  distnbution  of  the  part- 
nership assets  among  the  creditors,  they  are  not  prevented  from 
resorting  to  adverse  proceedings;  and  that  when  a  creditor  does 
resort  to  such  proceedings,  he  may  thereby  gain  a  preference 
over  those  creditors  who  are  less  diligent."  The  conclusions 
arrived  at  in  this  opinion  were  adopted  by  this  Court,  in  the  sub* 
sequent  case  of  Adams  v.  Woods  db  Haskell,  ante  152. 

The  present  case  seems  clearly  to  fall  within  the  principles 
settled  by  those  cases.  Seaman,  by  his  diligence,  gained  a  pri- 
ority over  other  creditors,  and  was  entitled  to  be  first  paid,  and 
the  defendant  Mintum  was  justified  in  the  payment  he  made  to 
the  sheriff.  From  the  same  principle  it  follows  that  Mintum 
had  ^e  right  to  purchase  the  cross-demands.  The  owners  of 
these  cross-demands  had  the  right  to  have  gained  a  priority  over 
other  creditors  by  suit;  and  they  had  the  right  to  sell  to  Min- 
tum, who  was  a  debtor  to  Adams  &  Co. ,  and  not  to  the  creditors 
of  that  firm.  At  the  time  the  purchase  was  made,  no  decree  of 
'dissolution  had  taken  place — ^the  proceedings  were  virtually  sus- 
pended, and  the  creditors  acquired  no  equitable  Uen  upon  the 
fund.  As  the  owners  of  these  cross-demands  could  gain  priority 
by  suit,  there  was  no  propriety  or  justice  in  compelling 
them  to  '^'resort  to  legal  proceedings,  when  they  could  seU  [545] 
their  claims  to  a  debtor  of  the  firm. 

The  Court  below  should  have  allowed  the  defendant  credit  for 
the  payment  made  by  him  upoii  the  execution,  and  also  for  the 
amount  of  the  cross-demands. 

Judgment  reversed^  and  cause  remanded  for  further  pro- 
ceedings. 


KNOX  V.  WOODS. 

AccoTTKTB  AGAINST  Cttt,  AuDtnNQ  AND  PATMEiqT  07.— An  aoooimt  Endltecl 
against  the  City  of  San  Francisco,  but  not  paid  at  the  time  the  Con- 
solidation Act  went  into  effect,  need  not  again  be  audited  to  entitle  it  to 
payment. 

Idem. — Salasieb  of  Tbaghebs. — The  salaries  of  teachers,  xmder  the  Con- 
Bolidation  Act,  should  be  paid  in  the  same  manner  as  other  claims  against 
the  treasury. 
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Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

The  plaintiff  was  employed  as  a  teacher  in  the  common  schools 
of  San  Francisco,  and  made  out  her  accounts  for  salary  for  the 
months  of  May  and  June,  1856,  which  were  duly  audited  and 
allowed,  under  the  proyisions  of  the  law  as  then  existing.  After 
the  Consolidation  Act  took  effect  she  presented  those  audited 
demands  to  the  defendant.  Treasurer  of  the  City  and  County  of 
San  Francisco,  for  payment;  which  being  refused,  she  applied 
to  the  Twelfth  District  Court  for  a  writ  of  mandate.    That  Court 

Smted  a  peremptory  writ,  and  tiie  defendant  appealed  to  this 
urt. 

F,  P.  Ihtcy,  for  Appellant. 

Wm.  W.  Crane,  for  Respondent. 

BuBNETT,  J.,  after  stating  the  facts,  deliyered  the  opinion  of 
the  Court—FiisiJ),  J.,  concurring. 

By  the  provisions  of  the  third,  sixth,  seventh,  thirteenth,  and 
twenty-seventh  sections  of  the  Act  of  1855,  to  establish  common 
schools,  the  school-moneys  distributed  to  the  various  counties 
of  this  State,  from  the  State  school-fund,  are  specially  set  apart, 
in  the  hands  of  the  county  treasurers,  for  the  payment  of  the 
salaries  of  qualified  teachers.  And,  by  the  provisions  of  the 
second  section  of  the  Consolidation  Act,  the  fund  remains  a 
special  fund  for  the  same  purpose,  in  the  hands  of  the  Treasurer 
of  the  City  and  County  of  San  Francisco. 

The  first  question  raised  by  the  record  is,  whether  a  claim 

audited  but  not  paid,  before  the  Consolidation  Act  took  effect, 

and  according  to  the  then  existing  law,  must  be  again 

[546 1    audited  *in  accordance  with  the  provisions  of  that  Act, 

before  the  treasurer  can  be  required  to  pay  the  same. 

The  eighty-second  section  of  the  Consolidation  Act  provides, 
that  *'  no  payment  can  be  made  from  the  treasury,  or  out  of  the 
public  funds  of  said  city  and  county,  uiUesa  the  same  be  specifi- 
cally authorized  by  this  Act,  nor  unless  the  demand  which  is 
paid  be  duly  audited,  as  in  this  Act  provided,  and  that  must  ap- 
pear upon  tiie  face  of  it."  The  mode  provided  for  auditing  de- 
mands against  the  treasury,  by  iiie  Act,  is  very  different  from 
that  existing  under  previous  Acts. 

This  language,  although  general  and  comprehensive,  must  be 
construed  with  reference  to  the  general  interest  of  the  Act. 
And  when  we  do  this,  it  would  seem  that  it  was  not  the  inten- 
tion of  the  Legislature  to  require  that  to  be  done  over  again 
-yvhich  had  already  been  well  done.  The  provision  was  intended 
to  apply  to  all  claims  to  be  audited  after  the  Act  took  effect,  and 
no  claims  were  required  to  be  again  audited,  which  had  been 
properly  audited  before.  "When  the  claims  of  the  plaintiff  were 
properly  audited,  they  became  conclusive  against  the  county, 
and  it  could  not  have  been  the  intention  of  the  Legislature  to 
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again  subject  tbem  to  the  discretion  of  other  officers,  by  whom 
they  might  have  been  rejected.  Unless  the  language  of  the  Act 
was  so  clear  as  to  admit  of  no  doubt,  we  could  not  be  justified 
in  supposijig  the  Legislature  intended  any  such  unreasonable 
consequences. 

The  question  has  been  raised  by  the  learned  counsel  for  the 
respective  parties,  whether  the  fund  received  in  each  year  shall, 
be  specially  paid  only  to  the  teachers  during  that  year.     There 
is  nothing  specific  in  the  Act  establishing  common  schools,  in 
reference  to  this  question. 

But,  from  the  general  provisions  of  the  Consolidation  Act,  it 
would  seem  tiiat  the  salaries  of  teachers  should  be  paid  in  the 
same  order  as  other  claims  against  the  treasury.  By  the  eighty- 
eighth  section,  the  treasurer  is  required  to  pay  every  duly  au- 
dited demand  upon  the  treasury  on  presentation,  if  there  be 
sufficient  money  in  the  treasury  belonging  to  the  proper  fund; 
but  if  there  be  not  sufficient  money,  then  the  demand  should  be 
registered  in  a  book,  to  be  kept  by  the  tre&surer  for  that  pur- 
pose, and  then  returning  to  the  party  presenting  it.  And  by  the 
provisions  of  section  ninety-six,  all  demands  having  been  pre- 
sented to,  and  registered  by  the  treasurer,  shall  be  paid  out  of 
any  moneys  afterwards  coming  into  the  treasury,  and  applica- 
ble thereto,  in  the  order  in  which  the  same  were  registered.  In 
the  ninety-fifth  section,  to  which  a  reference  is  made  in  the 
ninety-sixth,  there  is  a  detailed  specification  in  fifteen  different 
subdivisions  of  the  objects  for  which  payments  may  be  made  out 
of  the  treasury;  and  among  the  objects  thus  mentioned  are  the 
salaries  of  teachers  in  th.e  common  schools.  From  this, 
it  is  *clear,  that  the  provisions  of  the  eighty-eighth  and  [547] 
ninety-sixth  sections  apply  as  well  to  the  salaries  of 
teachers  as  to  any  other  demands  upon  the  treasury. 

The  defendant  having  received  some  $7,839  of  school  moneys 
from  the  State  Treasurer,  on  the  1st  of  July,  1856,  and  1st  of 
January,  1857,  and  there  being  no  prior  outstanding  claims 
against  the  fund  at  the  time  the  claims  of  plaintiff  were  pre-t 
sented,  it  was  his  duty  to  have  paid  the  same. 

Judgment  affirmed. 


PEOPLE  V.  McMAKIN. 

*  AssAuuT,  yimjLT  Constitutks.— The  drawing  of  a  pistol  on  another,  accom- 
panied by  a  threat  to  use  it  unless  the  other  immediately  leave  the  spot, 
IS  an  assault,  although  the  pistol  is  not  pointed  at  the  person  threat- 
ened. 

Idxm. — Intent  to  Commit  Bodily  Injubt. — ^The  drawing  the  weapon,  ac- 
companied by  a  threat  to  use,  is  sufficient  to  justify  the  jury  in  finding 
'  an  intent  to  commit  a  bodily  injury. 

Appeal  from  the  Court  of  Sessions  of  San  Francisco  County. 

The  prisoner  was  indicted,  tried  and  convicted  of  an  assault 

1.  Cited  PeopU  ▼.  UonOuU,  10  Cal.  87. 
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with  a  deadly  weapon,  with  intent  to  inflict  a  bodily  injuiy.     A 
motion  was  made  for  a  new  trial,  which  was  oyemiled,  and  the 
prisoner  appealed. 
Ihe  opinion  of  the  Court  contains  afull  statement  of  the  case. 

A.  M.  Eeslep,  for  Appellant. 

'    W.  T.  WaUace,  Attomey-Oeneral,  for  the  People. 

BuBNETT,  J.y  delivered  the  opinion  of  the  Court — ^Field,  J., 
concurring. 

It  is  objected  by  the  learned  counsel  of  the  prisoner,  that  the 
testimony  for  the  people  did  not  establish  the  commission  of 
any  assault.  The  facts  of  the  case,  so  far  as  they  are  neces- 
sary to  explain  the  point,  were  substantially  these:  John 
L.  Green,  the  person  alleged  to  have  been  assaulted,  was 
riding  on  horseback,  on  his  way  to  San  Francisco,  along  a 
trail  that  ran  through  certain  lands  in  dispute  between  the  par- 
ties, when  he  was  intercepted  by  the  prisoner,  who  threatened 
to  shoot  the  prosecutor  if  he  did  not  leave  the  land,  at  the  same 
time  drawing  a  Colt's  revolver,  which  he  held  in  a  perpendicu- 
lar line  with  the  body  of  Green,  but  with  the  instrument  so 
pointed  that  the  ball  would  strike  the  ground  before  it  reached 
the  witness,  had  the  pistol  been  discharged.  The  prosecutor 
turned  his  horse  and  rode  off,  and  the  prisoner  did  not  pursue 

him. 
[548]       ^An  assault  is  defined  by  our  statute  to  be  an  ''  unlaw- 
ful attempt,  coupled  with  a  j>redent  ability,  to  commit  a 
violent  injury  upon  the  person  of  another."    (Wood's  Dig.  335, 
Sec.  49.) 

The  intention  to  commit  the  act  is  necessary  to  constitute  the 
offense  in  all  cases.  (1  Salk.  33;  3  Ch.  Cr.  L.  821,  note  1;  Bus- 
sell  on  Crimes,  750.) 

As  to  what  shall  constitute  evidence  of  such  intention,  is  the 
question  arising  in  this  case.  The  ability  to  commit  the  offense 
was  clear.  Holding  up  a  fist  in  a  menacing  manner,  drawing  a 
sword  or  bayonet,  presenting  a  gun  at  a  person  who  is  within 
its  range,  have  been  held  to  constitute  an  assault.  So  any  other 
similar  act,  accompanied  by  such  circumstances  as  denote  an 
intention  existing  at  the  time,  coupled  with  a  present  ability  of 
using  actual  violence  against  the  person  of  another,  will  be  con- 
sidered an  assault.     See  the  authorities  abo^e  cited. 

In  the  case  of  Hays  v.  The  People,  1  Hill,  351,  it  was  held 
that  it  was  not  essential  to  constitute  an  assault  that  there 
should  be  a  direct  attempt  at  violence. 

When  there  is  any  competent  evidence  before  the  jury  to 
show  the  intent  to  commit  an  assault,  it  is  for  them  to  deter- 
mine the  question  of  intention.  'The  intention  must  be  to  com- 
mit ji  presenf,  and  not  a  future  injury,  upon  a  different  occa- 
sion. The  acts  done  must  be  in  preparation  for  an  immediate 
injury. 

But  can  the  offense  be  committed  when  the  intention  is  but 
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conditional?  For  example:  Buppoee  the  prisoner  intercepted 
the  prosecutor  with  the  intention  to  intimidate  him,  if  he  could, 
and  if  he  could  not,  then  to  shoot  him;  and  suppose  he  drew 
his  pistol  for  the  purpose  of  9an7ing  out  his  intention,  so  as  to 
be  in  readiness  to  use  it  instantly  upon  tJie  refusal  of  the  prose- 
cutor to  retire,  would  these  facts  constitute  an  assault  ? 

If  the  prisoner  did  not  intend  to  use  the  pistol  at  all,  except 
for  the  sole  purpose  of  intimidation,  then,  it  is  apprehended, 
the  offense  would  not  have  been  complete.  But  when  the  intent 
is  to  go  further,  if  necssary,  to  accomplish  the  purpose  intended, 
and  preparations  are  actually  made,  and  weapons  drawn,  and 
placed  in  a  position  to  be  instanU^  used  offensively,  and 
with  effect,  against  another^  and  not  in  self  defense,  it  _would. 
seem  to  be  clear  that  the  offense  would  be  complete.  J  Suppose, 
in  this  case,  the  prosecutor  had  instantly  killed  the  prisoner, 
would  it  have  been  justifiable  homicide?  The  prisoner  put 
himself  in  a  position  to  use  the  weapon  in  an  instant,  having 
only  to  elevate  the  pistol  and  fire,  at  the  same  time  declaring 
his  intention  te  do  so,  unless  the  prosecuter  would  leave  the 
ground.  It  is  true  the  threat  was  conditional,  but  the  con- 
dition was  present,  and  not  future,  and  the  compliance 
demanded  was  immediate.  Where  a*  party  puts  in  a  condi- 
tion which  must  be  at  once  peHormed,  and  which  condition 
he  has  no  right  te  impose,  and  his  intent  is  immediately 
te  enforce  performance  by  violence,  and  '^he  places  him-  [549] 
self  in  a  position  te  do  so,  and  proceeds  as  far  as  it  is 
then  necessary  for  him  te.go  in  order  te  cany  out  his  intention, 
then  it  is  as  much  an  assault  as  if  he  had  actually  struck,  or 
shot,  at  the  other  party,  and  missed  him.  It  would,  indeed,  be 
a  great  defect  in  the  law,  if  individuals  could  be  held  guiltless 
under  such  circumstances. 

The  dravnng  of  a  weapon  is  generally  evidence  of  an  inten- 
tion to  use  it.  Though  t^e  drawing  iteelf  is  evidence  of  the  in- 
tent, yet  that  evidence  may  be  rebutted  when  the  act  is  accom- 
panied with  a  declaration,  or  circumstances,  showing  no  inten- 
tion te  use  it.  But  when  the  party  draws  the  weapon,  although 
he  does  not  directly  point  it  at  the  other,  but  holds  it  in  such  a 
position  as  enables  him  te  use  it  before  the  other  party  could 
defend  himself,  at  the  same  time  declaring  his  determination  te 
use  it  against  the  other,  the  jury  are  fully  warranted  in  finding 
that  such  was  his  intention. 

Upon  the  whole  record  we  can  see  no  error  in  the  action  of 
the  Court  below,  and  the  judgment  i8»  therefore,  affirmed. 
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SWAIN  ET  AL.  V.  GRAVES  et  al. 

1  AfPKAif— Undkb^axino  Oohstbced.— An  appeal-bond  will  be  so  constraed 
as  to  carry  oat  the  obvious  intention  of  the  parties. 

Idem. — To  support  the  condition  of  a  bond,  the  Gonrt  will  transpose  or 
reject  insensible  words,  and  construe  it  according  to  the  obvious  intent 
of  the  parties. 

Ideic — But,  conceding  that  there  is  a  necessary  discrepancy  between  the 
condition  and  the  penal  portion  of  the  bond,  it  cannot  be  set  up  by  the 
obligors,  as  the  bond  would  be  single,  and,  ina  suit  thereon,  the  plaint- 
iff would  be  entitled  to  the  full  amount. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

This  was  an  action  commenced  in  the  Superior  Court  of  the 
city  of  San  Francisco,  and  transferred  to  the  Court  below  un- 
der the  provisions  of  the  Act  to  abolish  the  Superior  Court. 
The  action  is  brought  by  the  plaintiffs,  R.  A.  Swain  and  G.  W. 
McDonald,  against  James  Graves,  Milo  Hoadly,  and  Wm.  H. 
Bhodes,  upon  the  following  appeal-bond,  which  is  annexed  to 
their  complaint: 

appeal-bond. 

State  op  Califobnia,  )  ^ 

County  of  San  Francisco.  J     * 
Justice's  Court,  Second  Township: — ^Know  all  men  by  these 
presents,  that  we,  W.  H.   Bhodes,  as  principal,  and  James 
Graves  and  Milo  Hoadley,  as  sureties,  are  held  and  firmly  bound 

unto  R.  B.  Swain  and McDonald,  in  the  full  sum  of  four 

hundred  and  ten  dollars,   for  the  payment  of  which, 
[550]    well  and  truly  to  be  made,  *we  bind  ouraelves,  our  heirs, 
administrators,  and  assigns,  firmly,  jointly  and  severally, 
by  these  presents. 

Signed  with  our  hands,  and  sealed  with  our  seals,  this  19th 
day  of  July,  a.  d.  1856. 

The  condition  of  the  above  undertaking  is  this,  that  whereas 
the  said  B.  B.  Swain  and  McDonald  obtained  a  judgment,  be- 
fore E.  W.  Smith,  Esq.,  justice  of  the  peace,  of  said  township, 
county  aforesaid,  on  the  18th  day  of  July,  a.  d.  1856,  for  one 
hundred  and  ninety-two  dollars  and  forty  cents,  and  costs;  and 
whereas,  the  above  bounden  plaintiff  is  desirious  of  appealing 
from  the  decision  of  said  justice,  to  the  County  Couix  of  San 
Francisco:  now,  if  the  above  bounden  plaintiff  shall  well  and 
ti'uly  pay,  or  cause  to  be  paid,  the  amount  of  said  judgment, 
and  ail  costs,  and  obey  any  order  the  said  County  Court  may 
make  therein,  if  the  said  appeal  be  withdrawn  or  dismissed,  or 
pay  the  amount  of  any  judgment,  and  all  costs,  that  may  be  re- 
covered against  the  said  appellant,  in  the  said  County  Court, 
and  obey  any  order  the  said  County  Court  may  make  therein, 
then  this  obligation  to  be  null  and  void,  otherwise  in  full  force 
And  virtue. 

W.  H.  Bhodes,  [Seal 
James  Graves,  [Seal 
Milo  Hoadley.     [Seal 

1.  cited  Dore  ▼.  Cov«y.  13  Oal.  609. 

Digitized  by  LjOOQIC 


Oct.  1857.]  SwAEj  V.  Grates.  551 

The  complaint  alleges  that  the  above  bond  was  given  in  an 
action  commenced  by  the  plaintiflfs,  against  Wm.  H.  Rhodes, 
W.  Bartlett,  C.  J.  Bartlett,  and  E.  Conner,  in  which  the  plaint- 
iffs recovered  judgment,  and  the  defendants  therein  appealed  to 
the  County  Court,  on  filing  the  above  bond;  that  a  printed  form 
of  bond  was  used,  in  which  the  word  "plaintiff"  was  by  mis- 
take inserted  instead  of  "  defendant,"  or  "  appellant;"  that  the 
judgment  appealed  from  was  wholly  affirmed,  in  the  County 
Court,  with  costs;  that  execution  has  issued  therein,  and  re- 
turned wholly  unsatisfied;  and  that  defendants  herein,  though 
requested,  refuse  to  pay  the  same. 

The  Court  below  rendered  judgment  for  plaintiffis,  and  de- 
fendants appealed. 

Caleb  Burhank,  for  Appellants. 

D.  P.  Barston^  for  Respondents.  . 

Cited:  People  v.  Judges  of  Oneida^  1  Wend.  28;  BvUer  v. 
Wigge,  1  Saund.  63;  8  B.  Mon.  497;  Stockton  v.  Turner,  7  J.  J. 
Marsh.  193;  Waugh  v.  BusseU,  1  Eng.  C.  L.  862;  VerrumY.  Alsop, 
T.  Ray.  68. 

Burnett,  J.,  delivered  the  opinion  of  the  Court — ^Tebby,  C.  J., 
concurring. 

^Action  upon  undertaking  on  appeal,  in  which  the  bond   [551] 
is  set  out  in  full  in  the  complaint.     Judgment  for  plaint- 
iffs in  the  Court  below,  and  defendants  appealed. 

Plaintiffs  allege,  in  their  complaint,  that  they  obtained  judg- 
ment before  a  justice  of  the  peace  against  William  H.  Rhodes, 
Washington  Bartlett,  C.  J.  Bartlett,  and  Edward  Conner,  and 
that  said  defendants  appealed  to  the  County  Court ;  and  that 
the  defendants  filed  in  the  Justice's  Court  an  undertaking,  exe- 
cuted by  Rhodes,  as  principal,  and  by  Graves  and  Hoadley,  as 
sureties.  The  bond  was  in  the  penal  sum  of  four  hundred  and 
ten  dollars  ;  but  in  the  condition  of  the  bond,  it  is  stated  that 
Swain  and  McDonald  recovered  judgment,  stating  the  sum,  but 
not  the  parties  defendants,  and  then  states  "  that,  whereas, 
the  above  bounden  plaintiff  is  desirous  of  appealing,"  etc.,  and 
"  if  the  above  bounden  plaintiff"  shall  pay,  etc. 

An  appeal  bond  will  be  so  construed  as  to  carry  out  the  ob- 
vious intention  of  the  parties.     (1  Wend.  28;  8  B.  Mon.  497.) 
•   "To  support  the  condition  of  a  bond,  the  Court  will  transpose 
or  reject  insensible  words,  and  construe  it  according  to  the  ob- 
vious intent  of  the  parties."    (1  Saund.  65.) 

**  There  are  many  cases  on  the  construction  of  bonds,  where 
the  letter  of  the  condition  has  been  departed  from,  to  carry  into 
effect  the  intention  of  the  parties."    (3  Cranch.  235.) 

In  the  case  of  Stockton  v.  Turner,  (7  J.  J.  Marsh.  193)  it  ap- 
peared that  the  name  of  Peter  Cox,  the  obligor  of  the  bond,  was 
inserted  in  the  condition,  instead  of  that  of  Turner,  the  obligee. 
But  the  Court  held  that  this  was  not  material,  as  it  was  a  mis- 
take of  such  a  character  as  not  to  affect  the  obligation  of  the 
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bond,  and  was  explained  by  its  whole  tenor  and  effect.  So,  in 
this  case,  the  mistake  is  most  palpable.  The  bond  is  executed 
by  Bhodes,  Graves,  and  Hoadley,  to  Swain  and  McDonald.  The 
only  parties  bound  in  the  penal  portion  of  the  bond  were  Bhodes, 
Qraves,  and  Hoadley;  and  where  the  phrase  ''the  above  bounden 
plaintiff"  is  afterwards  used  in  the  condition,  the  intention  is 
clear.  There  could  be  no  variance  between  the  complaint  and 
the  bond  introduced  in  evidence,  as  the  bond  was  correctly  set 
out  in  full  in  the  complaint.  There  was  no  variance  between 
the  allegations  of  the  complaint  and  the  record  from  the  County 
Court,  nor  was  there  any  material  discrepancy,  between  the 
bond  and  the  record,  as  the  fuU  style  of  the  suit  was  not  given 
in  the  record. 

But  conceding  that  there  was  a  necessary  discrepancy  between 
the  condition  and  the  penal  portion  of  the  bond,  the  bond  would 
have  been  single,  and  the  plaintiffs  entitled  to  jud|[ment  for  the 
whole  amount.    (I'Saund. '66;  Lord  Bay,  68;  7  J.  J.  Maish.  13.) 

Judgment  affirmed. 


[5521  ♦ALLEN  v.  BBESLAUEB  et  al. 

Abbest  and  Bail— SiTBBENDKB  BT  SuBKTiKB.— The  Bnretiiv  on  the  bail4x>nd 
of  a  defendant,  arrested  in  a  civil  action,  are  not  bound  to  surrender  the 
defendant  within  ten  days  after  judgment  against  him,  unless  the  plaint- 
iff takes  such  measures  as  would  authorize  the  officer  to  hold  defendant 
in  custody. 

Idem. — ^A  surrender  within  ten  days  after  execution  is  a  sufficient  compliance 
with  the  statute. 

Appeal  from  the  Superior  Court  of  the  city  of  San  Francisco. 

This  is  an  action  on  a  bail-bond,  executed  by  the  defendants, 
as  sureties  for  one  Pinover. 

The  plaintiff  obtained  a  judgment  against  Pinover.  There 
was  no  surrender  of  defendant,  nor  any  execution  issued  within 
ten  days  after  judgment. 

After  the  expiration  of  ten  days,  an  execution  was  issued 
against  the  body  of  Pinover,  and  placed,  in  the  hands  of  the 
sheriff.  On  the  same  day  Pinover  called  on  the  sheriff,  and 
offered  to  surrender  himself  in  discharge  of  his  sureties.  But 
the  sheriff,  acting  under  plaintiff's  instructions,  refused  to  take 
him  in  custody.  Afterwards,  defendants  went  with  Pinover  to 
the  sheriff,  for  the  purpose  of  giving  him  in  custody,  when  the 
sheriff  again  refused  to  receive  him. 

The  Court  below  entered  judgment  for  plaintiff.  Defendants 
appealed. 

JaneSy  Lake  d:  Boyd,  for  Appellants. 

The  plaintiff  should  have  proved  that  execution  was  issued 
and  returned  non  est,  the  only  obligation  of  the  sureties  being 
that  the  defendant  should  at  all  times  render  himself  amenable 
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to  the  process  of  the  Court,  during  the  pendency  of  the  action, 
and  to  such  as  may  be  issued,  to  enforce  the  judgment  therein. 

In  the  case  of  Maioon  t.  Eder,  the  Court  discussed  very  thor- 
oughly the  apparent  contradictions  and  hardships  of  the  statute, 
but  as  that  case  was  decided  upon  other  grounds,  came  to  no 
settled  determination  on  this  point. 

If  the  views  suggested  in  that  case  prevail,  we  suggest  that 
the  presence  of  the  defendant,  open  and  notorious,  at  the  place 
where  process  should  issue,  ought  to  be  deemed  a  surrender  un- 
der the  eighty-second  section. 

What  other  surrender  could  be  made  ?  The  sheriff  would  not 
be  authorized  to  receive  him,  having  no  process  in  his  hands. 

If,  however,  we  are  wrong  in  the  last  points,  we  submit 
that  the  proof  on  the  part  of  the  defense  made  out  a  complete 
defense. 

The  plaintiff,  after  the  expiration  of  ten  days,  did  issue  an 
execution  against  the  body  of  the  defendant,  whereupon  the  de- 
fendant surrendered  himself  to  the  sheriff,  but  the  sheriff  refused 
to  receive  him. 

*If  the  plaintiff  elected  to  look  to  the  bail-bond  after   [553] 
the  ten  days  had  expired,  he  should  not  have  issued  an 
execution. 

The  issuing  of  an  execution  was  an  election  to  still  pursue  the 
defendant,  and  the  surrender  of  the  defendant  to  the  sheriff 
was  a  compliance  with  the  conditions  of  the  bail-bond,  the 
plaintiff  having,  by  suing  out  the  execution,  waived  the  technical 
forfeiture. 

To  permit  the  plaintiff  to  sue  out  the  execution,  which,  in 
terms,  commanded  the  sheriff  to  take  the  body  of  the  defendant, 
and  then,  by  verbal  direction,  to  command  him  not  to  obey  the 
writ,  would  be  sanctioning  a  proceeding  which  the  Court  would 
not  willingly  endorse. 

Now,  suppose  the  sheriff  had  taken  the  defendant  in  execu- 
tion, would  not  the  undertaking  have  been  satisfied,  and  the 
sureties  discharged? 

If  so,  then  why  should  not  the  surrender  of  the  defendant 
have  the  same  effect? 

Hdward  MacKirdey,  for  Bespondent. 

No  surrender  having  been  made  of  the  defendant,  Pinover, 
either  by  himself  or  by  his  bail,  in  their  exoneration,  they,  the 
defendants  in  this  action,  became  finally  charged,  under  sections 
eighty-two  and  eighty-three  of  the  Practice  Act,  to  pay  the 
amount  of  the  judgment. 

This  action  was  brought,  and  the  judgment  herein  recovered, 
under  the  law  contained  in  tJie  two  foregoing  sections,  and  the 
construction  given  thereto  by  this  Court,  in  the  case  of  Maioon 
et  al.  V.  Eder  et  at. 

It  is  true  that  an  execution  was  issued,  but  better  judgment 
gave  direction,  that  no  action  should  be  taken  thereunder.  It 
was  unadvisedly  issued,  but  judiciously  arrested,  before  any  ac- 
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tion  had  been  taken  under  it.  (See  Cains  v.  Smithy  8  Johneon, 
337.) 

There  was  no  obligation  on  the  part  of  the  plaintiflF  to  arrest  a 
quasi  criminal  on  final  process  in  that  action,  particularly  as  the 
practical  effect  of  doing  so  would  have  been  to  release  the  bail 
and  to  furnish  the  defendant  Pinover  with  an  asylum  in  a 
debtor's  prison  at  the  plaintiff's  expense,  until  he  would  have 
been  discharged  under  the  provisions  of  the  statute  of  a.  d.  1860. 

Had  the  sheriff,  without  the  consent  of  the  plaintiff,  accepted 
the  offers  of  the  defendant  and  the  sureties  to  surrender  Pinover, 
after  the  bail  had  been  finally  charged,  he  would  have  thereby 
rendered  himself  liable  to  the  plaintiff  for  the  amount  of  the 
judgment  and  costs. 

This  is  not  a  hard  case  on  the  appellants.  The  act  to  bail 
Pinover  at  a  time  when  they  considered  him  innocent,  was  vol- 
untary on  their  part;  and  they  should  have  been  admonished, 
by  his  conviction  of  fraud,  of  his  unworthiuess  of  the 
[664]  |3Uccor  *which  they  had  extended  to  him,  and  should  then 
have  surrendered  him  in  their  exoneration. 

Tebbt,  C.  J. ,  after  stating  the  facts,  delivered  the't)pinion  of 
the  Court — Bubnett,  J.,  concurring. 

The  question  presented  is,  whether,  under  this  state  of  facts, 
defendants  are  liable.  We  think  not.  The  Legislature,  wl^en 
providing  for  the  surrender  of  defendant  within  ten  days  after 
judgment,  evidently  contemplated  that  the  plaintiff  shoiild  take 
such  measures  as  would  authorize  the  officer  to  hold  defendant 
in  custody.  "The  law  requires  no  man  to  do  a  vain  thing,"  is 
a  familiar  maxim,  and  certainly  it  would  be  in  vain  to  require  a 
party  to  surrender  to  an  officer  having  no  power  to  detain  him. 

The  construction  contended  for  by  plaintiff,  would  enable  a 
defendant  to  release  his  sureties  by  a  surrender  before  execution, 
and  then  at  once  be  released  on  habeas  corpus,  on  the  ground 
that  he  was  illegally  in  custody.  Such  a  result  was  never  in- 
tended by  the  Legislature,  and  we  are  of  opinion  that  a  sur- 
render within  ten  days  after  execution,  is  a  sufiicient  compliance 
with  the  wiU  of  the  Legislature. 

Judgment  reversed. 


VANCE  V.  BOTNTON. 

Saub  Ain>  Dkuvebt— TniiE  of  Fibst  Pubohassb. — ^Whore  the  porohasers 

from  a  common  vendor  ore  eqnally  innocent,  or  equally  in  fault,  the 

flrat  purchaser  is  entitled  to  the  goods. 
Idbic. — Sale  when  Void. — Whether  a  sale  of  personal  property  is  void  as  to 

subsequent  purchasers,  must  be  determined  under  the  fifteenth  section 

of  the  Statute  of  Frauds. 
Dkliveby,  when  a  Question  op  Law. — ^The  question  of  delivery  and  change 

of  possession,  under  the  fifteenth  section,  is  a  mixed  question  of  law 

and  fact;  bat  as  to  what  shall  constitute  a  delivery,  is  a  question  of  law 

alone. 
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TRZAii— QiTKsnoN  OF  IvTKST, — The  qaestion  of  the  intention  of  the  parties 
should  not  be  submitted  to  the  jury. 

1  SAiiB  OP  Pbopkbtt  in  BuiiK--lN8UPFiciBNT  Dkxjtbbt. — Where  H.,  the 
owner  of  barley,  prhich  he  has  piled  up  in  his  corral,  sells  five  hundred 
sacks  thereof  to  V.,  who  has  it  separated,  marked  "V.,"  and  piled  up 
in  another  part  of  the  corral,  and  employs  a  third  person  to  take  care  of 
the  same  for  him,  and  H.  afterwards  sells  and  delivers  the  same  to  B. : 
JUddf  that  B.  was  entitled  to  the  property,  the  sale  from  H.  to  Y.  not 
being  followed  by  an  actual  and  continued  change  of  possession. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  Dis- 
trict, County  of  Solano. 

This  was  an  action  to  recover  the  value  of  five  hundred  sacks 
of  barley,  alleged  to  belong  to  the  plaintiff,  and  converted  to  his 
own  use  by  the  defendant.  The  facts  were  substantially  these: 
One  Haggett  grew  this,  with  other  barley,  upon  his  farm,  and 
sold  the  same  to  plaintiff  on  the  25th  of  August,  1856.  The 
sacks  were  marked  "V.,"  were  counted,  separated  from  other 
sacks  of  barley,  and  placed  in  a  position  by  themselves  in  Hag- 
gett's  corral,  which  was  used  by  H.  as  a  storehouse  for 
his  *grain.  The  plaintiff  at  the  same  time  employed  one  [555] 
Chase  to  take  care  of  the  grain  for  five  dollars  per  month. 
Chase  was  about  the  corral  and  looked  after  the  barley  for  some 
two  to  four  weeks,  when  he  left  and  went  to  work  at  another 
place  some  eight  or  ten  miles  distant.  On  the  15th  or  16th  of 
October,  1856,  Haggett  delivered  at  Wing's  storehouse  five  hun- 
dred and  ninety-five  sacks  of  barley,  including  the  five  hundred 
Backs  sold  plaintiff.  Haggett  took  a  warehouse-receipt  for  the 
entire  lot  of  five  hundred  and  ninety-five  sacks,  and  some  time 
afterwards  sold  the  barley  to  defendant,  who  then  took  a  ware- 
house-receipt in  his  own  name.  The  barley  remained  in  the 
warehouse  until  the  middle  of  February,  1857,  when  it  was  re- 
moved by  defendant.  Chase,  the  agent  of  plaintiff,  saw  Haggett 
when  hauling  away  the  last  load  of  the  barley,  and  about  one 
week  afterwards,  dso  saw  the  sacks  marked  "V."  at  the  ware- 
house. A  verdict  and  judgment  were  had  for  the  plaintiff,  and 
defendant  appealed. 

On  the  trial  the  defendant's  counsel  asked  the  Court  to  charge 
the  jury:  "If  there  was  a  sale  from  Haggett  to  Vance,  then  the 
sale  was  fraudulent  and  void  as  to  defendant  as  a  purchaser,  un- 
less the  delivery  was  immediate  upon  the  sale,  and  followed  by 
an  actual  and  continued  change  of  possession." 

This  the  Court  refused,  and  defendant  excepted.  The  Court 
then,  of  its  own  motion,  instructed  the  jury  as  follows,  under 
the  exception  of  defendant : 

"  That  the  first  thing  the  jury  were  to  ascertain  and  determine 
was  the  fact  whether  or  not  Haggett  sold  and  delivered  the  bar- 
ley to  Vance.  That  if,  for  a  valuable  consideration,  the  grain 
was  sold  to  Vance,  the  sacks  separated,  counted,  and  piled  up 
by  themselves,  there  was  a  sufficient  delivery  as  between  Hag- 
gett and  Vance  to  pass  the  title  to  Vance.     That  upon  the  ques- 

1.  cited  WhUney  t.  Stark,  anU  617.    Approved  Bacon  -?.  Scannell,  9  OaL  273. 
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tion  of  delivery  as  between  Vance  and  the  creditors  or  subse- 
quent purchasers  of  Haggett,  and  also  as  to  there  being  a  con- 
tinued change  of  possession,  these  were  matters  of  fact  for  them 
to  pass  upon,  since  they  were  to  determine  the  fraudulent  intent. 
If  they  found  there  was  not  an  actual  delivery  and  continued 
change,  the  sale  was  made  by  the  law  itself  fraudulent  and  void 
as  to  subsequent  purchasers  in  good  faith ;  that  the  question  was 
rather  what  was  the  motive  of  Vance  than  what  was  the  motive 
of  his  vendor.  If  Vance  bought  in  good  faith,  and  had  no  knowl- 
edge of  the  purpose  of  the  vendor,  the  sale  was  good,  though 
Haggett  might  have  intended  to  defraud  subsequent  purchasers.'' 

The  Court  further  instructed  the  jury,  under  the  exception  of 
defendant's  counsel : 

"That  the  question  whether  or  not  the  barley  was  delivered 
by  Haggett  to. Vance,  was  a  question  for  the  jury  to  decide. 
But  if  there  was  such  a  delivery  by  Haggett  to  Vance, 
[556]  and  *such  a  taking  of  the  possession  by  Vance  as  a  man 
would  ordinarily  take  of  such  property  sold  to  him,  then 
the  title  to  the  grain  passed  to  Vance ;  and  if  purchased  by  Vance 
in  good  faith,  then  he  could  not  be  deprived  of  his  right  to  it  by 
a  subsequent  taking  of  it  by  Haggett,  unless  he  consented  or 
connived  at  such  taking.  That  the  question  was  not  whether 
Haggett  acted  in  bad  faith,  but  whether  the  sale  from  Haggett 
to  Vance  was  to  be  considered  fraudulent  and  void  as  to  Boyn- 
ton  as  a  subsequent  purchaser,  because  of  any  fraudulent  intent  i 
on  the  part  of  Vance — that  if  Vance  became  the  owner  of  the 
grain  by  purchase  from  Haggett,  and  continued  in  possession 
until  it  was  taken  away  by  Haggett  against  his  consent,  he  could 
not  be  deprived  of  his  right  to  the  grain  by  the  subsequent  sale 
and  delivery  of  it  by  Haggett  to  Boynton.*' 

John  Curry,  for  Appellant. 

This  action  was  brought  by  the  plaintiff  and  respondent  against 
the  defendant  and  appellant,  for  the  alleged  taking  and  carrying 
away  of  five  hundred  sacks  of  barley  of  plaintiff,  which  plaintiff 
alleges  was  worth  one  thousand  two  hundred  dollars. 

The  answer  of  the  defendant  puts  at  issue  every  material  alle- 
gation of  plaintiff's  complaint,  and  also  sets  up  title  in  himself 
of  the  barley  mentioned  in  the  complaint. 

The  action  was  tried  in  Solano  county,  at  the  March  term  of 
the  District  Court,  in  the  year  1857,  and  a  verdict  and  judgment 
rendered  in  favor  of  plaintiff  against  defendant  for  eight  hun- 
dred and  seventy-five  dollars  damages. 

A  new  trial  was  applied  for  in  due  time  by  the  defendant,  and 
the  motion  therefor  was  denied  at  the  term  of  the  District  Court 
held  in  said  county  in  June,  1857. 

From  the  judgment  entered,  and  from  the  order  refusing  the 
new  trial  applied  for  by  defendant,  the  defendant  appealed  to 
the  Supreme  Court. 

The  Act  concerning  fraudulent  conveyances  and  contracts, 
(Comp.  Laws,  201,  Sec.  15,)  declares,  that  every  sale  made  by 
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the  vendor  of  goods  and  chattels  in  his  possession,  or  under  his 
control,  unless  the  same  be  accompanied  by  an  immediate  de- 
livery, and  be  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  sold,  shall  be  conclusive  evidence  of 
fraud,  as  against  subsequent  purchasers  in  good  faith. 

The  Court  below  was  requested,  in  writing,  by  appellant's 
counsel,  to  instruct  the  jury  substantially  in  the  language  of  the 
fifteenth  section  of  the  Act  above  cited.  This  request  was  re- 
fused, and  the  defendant's  counsel  duly  excepted. 

The  question  presented  to  the  jury,  by  tbe  evidence  in  the 
case,  involved,  directly  and  especisdly,  the  point  as  to  the  effect 
of  the  want  of  a  continued  and  exclusive  change  of  the  posses- 
sion of  the  barley  sold  by  Haggett  to  the  plaintiff,  when 
the  rights  of  '^'the  defendant,  Boynton,  as  tne  subsequent  [557] 
purchaser  of  the  same  barley  from  Haggett,  sfere  to  be 
considered  and  protected,  if  by  law  entiUed  to  protection. 

The  Court  below  seemed  to  take  special  pains  to  keep  from 
the  consideration  of  the  jury  the  question  of  the  legal  fraxid,  to 
a  subsequent  purchaser  in  good  faith,  arising  from  a  want  of 
an  actual  and  continued  change  of  possession  of  the  property 
sold. 

This  is  apparent,  not  only  from  the  denial  of  the  instruction 
requested,  but  from  the  instructions  given  upon  an  abstract 
point,  not  really  of  the  case,  and  which  effectually  led  the  jury 
from  the  real  issue  to  be  passed  upon  by  them.  (1  Smith's 
Lead.  Cases,  and  the  Kentucky  decisions  therein  cited,  pages 
52,  53,  and  54.) 

The  persons  who  can  take  the  objection  that  a  sale  was  made 
with  a  fraudulent  intent,  are  enumerated  in  section  twenty  of 
the  Act  above  referred  to.  A  subsequent  purchaser  is  not  of  the 
number  of  such  persons. 

A  conveyance  or  sale  of  goods  or  chattels,  made  with  the  in- 
tent to  hinder,  delay,  or  defraud  creditors  or  other  persons,  of 
their  lawful  suits,  damages,  forfeitures,  debts,  or  demands,  as 
against  the  persons  hindered,  delayed,  or  defrauded,  is,  by  said 
section  twenty,  declared  void. 

The  question  of  fraudulent  intent  could  not  arise  in  a  contest 
between  the  prior  and  subsequent  vendee  of  the  same  vendor, 
in  respect  to  the  first  sale;  and  hence,  to  charge  the  jury  in  sub- 
stance that  in  determining  the  question  of  an  actual  delivery 
and  a  continued  change  of  possession  of  the  property  sold,  the 
intent  or  motive  of  either  Haggett  or  Vance  was  to  be  considered 
and* determined,  was  not  only  calculated  to  mislead  the  jury, 
but,  in  the  case  at  bar,  involving  the  rights  of  the  appellant  as 
the  subsequent  purchaser  of  the  same  barley,  was  palpably  er- 
roneous as  matter  of  law. 

The  motives  of  Haggett  or  Vance,  at  the  time  of  their  contract 
of  sale  and  purchase,  could  not  properly  enter  into  the  contro- 
versy between  the  plaintiff  and  defendant,  because  the  defend- 
ant was  not  of  the  class  of  persons  who  could  object  that  such 
sale  was  made  with  intent  to  hinder,  delay,  or  defraud;  and  the 
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direction  by  the  Court  to  the  jury,  to  consider  and  determine 
the  motive  of  Vance  in  that  transaction,  with  the  specific  in- 
struction, that,  "if  Vance  bought  in  good  faith,  and  had  no 
knowledge  of  the  purpose  of  the  vendor,  the  sale  was  good, 
though  Haggett  might  have  intended  to  defraud  subsequent 
purchasers,"  was  in  effect  an  instruction  to  the  jury  to  detei^ 
mine  the  case,  as  they  might  first  ascertain  whether  the  motive 
of  Vance,  at  the  time  he  purchased  the  barley  of  Haggett,  was 
honest  or  dishonest.  (1  Smith's  Lead.  Cases  and  N.  Y.  decisions 
therein,  cited  60-63;  Jennings  v.  Carter^  2  Wend.  446; 
[558]  Diover  ♦v.  McLcmghliny  Id.  596;  1  Am.  Lead.  Cases,  75, 
76;  Eastings  v.  Belknap,  1  Den.  198.) 

The  jury  might  have  found  a  verdict  in  favor  of  the  defend- 
ant, if  they  had  not  been  enjoined  by  the  Court  that  the  question 
for  them  to  decide  was,  whether  the  sale  from  Haggett  to  Vance 
was  to  be  considered  fraudulent  and  void  as  to  Boynton,  as  a 
subsequent  purchaser,  because  of  any  fraudulent  intent  on  the 
part  of  Vance;  and  that  the  verdict  would  have  been  for  the  de- 
fendant, if  the  question  of  a  want  of  an  actual  and  continued 
change  of  possession  of  the  barley,  from  the  time  of  the  sale  to 
Vance  until  the  sale,  two  months  after,  to  Boynton,  by  the  same 
vendor,  had  been  fairly  submitted  to  ihe  juiy,  there  cannot  be, 
in  view  of  the  evidence,  any  doubt. 

As  between  vendor  and  vendee,  a  sale  may  be  effectual  to 
pass  the  property  sold,  vnthout  actual  delivery.  "When  the 
terms  of  sale  are  agreed  on,  and  the  bargain  is  struck,  and  every- 
thing that  the  seller  has  to  do  vdth  the  goods  is  complete,  the 
contract  of  sale  becomes  absolute  as  between  the  parties,  with- 
out actual  payment  or  delivery,  and  the  risk  of  accident  to  the 
goods  vests  in  the  buyer.  (2  Kent's  Com.  492;  Tarling  v.  Baxter, 
6  Bam.  &  C.  360.) 

But  when  the  interests  of  creditors  or  subsequent  purchasers 
are  concerned,  and  are  to  be  considered  the  rule  of  law  is  inflex- 
ible that  there  must  be  an  actual  delivery  of  the  property  sold, 
and  such  delivery  must  be  followed  by  an  actual  and  continued 
change  of  possession. 

The  existence  of  a  fraudulent  intent  on  the  part  of  Vance  was 
not  necessary  to  be  found,  in  order  to  divest  him  of  a  right  to 
the  barley,  and  to  invest  the  appellant  with  right  and  title 
thereto  by  virtue  of  the  purchase  made,  by  him  of  Haggett. 
Even  if  Vance  purchased  the  barley  in  good  faith,  and  if  Hag- 
gett sold  to  Boynton  without  the  consent  of  Vance,  still,  if  the 
barley  was  left  in  Haggett's  corral,  and  apparently  under  the 
control  of  Haggett^  it  would  not  be  just,  nor  in  accordance  with 
the  law  that  the  appellant,  a  subsequent  purchaser,  should  suf- 
fer by  the  fraud  which  the  plaintiff's  misplaced  confidence  gavei 
Haggett  the  opportunity  to  practice. 

The  evidence  deduced  from  the  witnesses,  for  the  plaintiff  as 
well  as  the  defendant,  shows  that  the  barley  was  permitted  to 
remain  stored  in  Haggett's  corral,  where  it  was  at  the  time  of 
the  plaintiff's  purchase,  and  where  Haggett  had  his  own  grain 
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stored  for  nearly  two  months  after  the  sale  to  Vance.  Such 
being  the  evidence,  the  question  was  at  once  directly  presented, 
whether  there  was  such  a  delivery,  and  such  an  actual  and  con- 
tinued chauge  of  possession  of  the  barley  as  would  satisfy  the 
demands  of  the  law,  and  cast  the  consequences  of  Raggett's 
actual  fraud  on  the  appellant,  as  a  subsequent  purchaser.  But 
the  point  as  to  an  immediate  delivery,  and  an  actual  and 
continued  change  *of  possession  of  the  barley,  was  kept  [559] 
almost  entirely  out  of  view,  under  the  directions  and  in- 
structions of  the  Court.  By  the  course  of  ruling  and  charge  to 
the  jury  adopted,  the  appellant  believes  he  has  unjustly  suffered 
the  loss  of  his  tase  in  the  Court  below. 

In  Chitty  on  Contracts,  414,  it  is  said:  "It  seems  that  the 
change  of  possession  necessary  to  rebut  the  inference  of  an  in- 
tention to  defraud  creditors  must  be  substantial,  bona  fide,  and 
exclusive;  and  consequently  that  the  sale  or  assignment  will 
be  considered  fraudulent  and  void,  and  the  assignor's  possession 
colorable  if  the  goods  be  left  upon  the  premises  of  the  assignor, 
and  in  his  apparent  disposal  and  order,  although  the  vendee  or 
his  servant  enter  upon  the  premises,  and  be  also  in  possession 
of  the  goods."  {Paget  v.  Ferchard,  1  Esp.  205;  Wordall  v.  Smith, 
1  Camp.  333;  EamiUon  v.  Russell,  1  Cranch,  310;  Collins  v.  Brush, 
9  Wend.  198;  Doane  v.  Eddy,  16  Wend.  523.) 

The  evidence  produced  on  the  trial  was  ample  in  respect  to 
the  barley  remaining  in  Haggett's  corral  with  his  grain  until 
about  the  middle  of  October,  when  it  was  removed  and  sold  to 
Boynton. 

The  authorities  cited  above  apply  to  the  point  here  made 

The  grounds  herein  presented  as  assignments  of  error  were 
made  before  the  Court  below,  on  the  motion  for  a  new  trial;  and 
the  refusal  to  grant  a  new  trial  for  the  reasons  stated,  and  be- 
cause the  verdict  was  contrary  to  the  evidence  produced  on  the 
trial,  the  appellant  here  assigns  as  another  and  repeated  error 
of  tiie  Court  below. 

Whitman  &  Wells,  for  Bespondent. 

The  point  of  the  case  is — did  the  Judge  below  err  in  his 
chn  ;e  to  the  jury?  It  is  not  proposed  tojeviewthe  points 
made  by  appellant,  seiHatim,  as  they  are  all  more  or  less  in- 
volved, the  one  in  the  other;  and  one  general  review  of  the  tes- 
timony and  charge  of  the  Court,  will  present  the  point  of  the 
case  as  above  stated.  Vance  and  Boynton  both  claimed  to  be 
innocent  purchasers.  Of  the  fraud  of  Haggett  toward  one  or 
the  other,  and  perhaps  both,  there  can  be  no  doubt. 

The  evicTonce  of  John  W.  Chase,  .with  regard  to  Vance's  pur- 
chase, shows  conclusively  that  there  was  an  immediate  delivery 
and  an  actual  and  continued  change  of  possession,  until  the 
possession  of  Vance  was  intruded  upon  by  Haggett,  without  the 
connivance  of  Vance.  The  sale  and  subsequent  possession  are 
neither  of  them  clouded  by  any  badge  of  fraud,  but  present  the 
ordinary  features  of  a  common  commercial  transaction.     So,  it 
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must  be  admitted,  does  the  purchase  subsequently  of  Boynton, 
save  the  one  fact,  which  the  record  discloses — that  a  lower  price 
was  paid  by  Boynton  than  the  article  was  actually  worth  in  the 
market,  which,  as  grain  is  a  cash  article,  and  always  has 
[560]  a  value  *as  fixed  as  gold  and  silver  themselves,  is  decid- 
edly significant,  as  regards  the  good  faith  of  Boynton  in 
the  transaction. 

Admitting,  for  the  purposes  of  this  argument,  that  Vance  and 
Boynton  were  both  equally  innocent  purchasers,  and  one  must 
unfortunately  suffer,  which  of  the  two  shall  it  be? — the  prior  or 
subsequent  purchaser?  The  law  has  settled  that  question. 
Prior  est  in  tempore,  potior  est  injure. 

Burnett,  J.,  delivered  the  opinion  of  the  Court — Terry,  C.  J., 
concurring. 

This  is  a  case  between  two  purchasers  of  the  same  property, 
from  the  same  fraudulent  vendor;  and  the  only  question  regards 
the  person  who  must  sustain  the  loss.  If  both  purchasers  were 
equally  in  fault,  or  equally  innocent,  then  the  first  purchaser  was 
entitled  to  the  property.  It  is  a  case  arising  under  our  Statute 
of  Frauds.     (Com.  L.  199.) 

The  first  section  of  the  Act  relate  solely  to  fraudulent  convey- 
ances of,  or  charges  upon,  lands,  or  the  rents  and  profits  thereof, 
made  or  created  with  intent  to  defraud  purchasers,  prior  or  sub- 
sequent. The  twentieth  section  relates  to  conveyances,  and  as- 
signments of  any  estate  in  lands,  or  goods,  with  intent  to  de- 
fraud creditors  or  others,  of  their  lawful  suits,  damages,  forfeit- 
ures, debts,  or  demands.  The  first  section  only  relates  to 
purchasers,  and  the  twentieth  to  creditors  and  others,  sustaining 
substantially  the  same  relation  to  the  vendor,  and  not  to  pur- 
chasers. 

From  the  provisions  of  these  sections,  a  sale  of  land  made 
"jsvith  intent  to  defraud  purchasers  or  creditors,  would  be  void. 
But  there  is  nothing  in  these  provisions  that  would  make  a  sale 
of  personal  property,  with  intent  to  defraud  subsequent  pur- 
chasers, void  as  to  them. 

We  must  then  look  to  the-  fifteenth  section  as  the  only  provi- 
sioii  in  the  Act  applicable  to  this  case.  By  that  section,  unless 
the  sale  ''be  accompanied  by  an  immediate  delivery,  and  be 
followed  by  an  actual  and  continued  change  of  possession,"  it 
will  be  void  as  against  subsequent  purchasers  in  good  faith. 

If,  then,  a  sale  of  chattels  be  made  vnth  the  intent,  both  on 
the  part  of  the  vendor  and  vendee,  to  defraud  subsequent  bona 
fide  purchasers,  the  same  would  not  be  void  under  the  statute, 
as  against  such  purchaser,  ynless  the  sale  was  not  accompanied 
with  the  delivery  and  continued  change  of  possession  required 
by  the  fifteenth  section.  Where  the  sale  is  accompanied  vnth  such 
delivery  and  change  of  possession,  it  is  difficult  to  see  how  a 
subsequent  purchaser  could  be  injured  without  carelessness  or 
fault  on  his  part.  When  the  delivery  and  change  of  possession 
exist,  the  subsequent  purchaser  has  notice,  and  if  he  purchase 
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of  the  original  vendor,  then  out  of  poBseBsion,  there  is  nothing 
in  the  statute  to  give  him  relief. 

*It  would  then  seem  clear  that  the  question  of  inten-  [561] 
tion  can  have  nothing  to  do  with  sales  made  void  by  the 
fifteenth  section.  That  section  makes  cei'tain  facts  conclusive 
evidence  of  fraud.  These  facts  are  not  made  up  of  intention, 
in  whole  or  in  part.  The  intention  of  the  vendor  and  vendee, 
or  either  of  them,  constitutes  no  part  of  this  "conclusive  evi- 
dence of  fraud."  The  simple  fact,  and  that  fact  alone,  that  the 
vendor  remains  in  possession  of  the  thing  sold,  makes  the  sale 
void. 

In  this  case  there  was  no  question  of  intention  for  the  jury  to 
determine.  A  question  of  intention,  in  the  nature  of  the  case, 
must  be  a  question  of  fact,  and  if  so,  must  be  determined,  in  all 
cases,  by  the  jury.  But  this  question  of  intention  arises  under 
sections  1  and  20,  but  not  under  Section  15. 

The  question  of  delivery  and  change  of  possession,  under  the 
fifteenth  section,  is  a  mixed  question  of  law  and  fact.  What 
are  the  circumstances  existing  in  the  particular  case,  is  a  ques- 
tion of  fact  for  the  jury.  But,  conceding  their  existence, 
whether  they  constitute  the  immediate  delivery,  and  the  actual 
and  continued  change  of  possession  required  by  the  statute,  is 
solely  a  question  of  law  for  the  Court.  When  the  facts  are 
conceded,  or  clearly  proved,  there  is  nothing  for  the  jury  to  de- 
termine. 

In  this  case  there  is  no  conflict  of  testimony,  and  the  main 
substantial  facts  are  clearly  established. 

We  have  already  held,  that  a  vendor  having  possession  of  the 
property  as  clerk,  or  as  warehouseman  of  the  vendee,  rendered 
the  sale  fraudulent.     (4  Cal.  289;  Stewart  v.  Scannell,  ante  80.) 

The  mere  change  of  the  capacity  in  which  the  vendor  acts 
while  in  possession  of  the  goods,  will  not  save  the  sale  from  the 
provisions  of  the  statute. 

The  object  of  the  fifteenth  section  of  the  act  was  to  adopt  a 
plain,  simple  and  conclusive  test.  If  the  parties  be  held  strictly 
to  change  the  possession  of  the  property  sold,  it  is  the  greatest 
possible  check  upon  fraud.  The  fraudulent  vendor  cannot  en- 
joy the  benefit  of  his  fraud,  if  the  statute  be  rigidly  enforced. 
There  can  exist  no  motive  for  fraud,  when  nothing  can  be  gained 
by  it. 

The  possession  of  property  is  necessaiy  to  its  beneficial  use; 
and  when  the  fraudulent  vendor  must  deprive  himself  of  its 
possession  and  use,  to  comply  with  the  statute,  there  can  be  no 
adequate  motive  for  the  sale. 

In  this  case  the  apparent  ownership  of  the  property  was  left 
in  Haggett  by  the  act  of  the  plaintiff.  The  barley  was  left 
where  it  would  have  been  had  it  not  been  sold.  The  mere 
change  from  one  part  of  the  corral  to  another,  did  not  destroy 
this  apparent  ownership,  so  long  as  the  corral  itself  remained  in 
the  possession  of  Haggett.  No  one,  not  acquainted  with  the 
trade,  would  have  been  able  to  know  the  real  owner.     The 
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[562]  agent  *of  plaintiff  looked  after  the  property  at  intervals, 
but  never  changed  its  position,  and  suffered  Haggett  to 
remove  and  store  it  as  bis  own. 

This  case  differs  very  much  from  some  former  cases,  where  the 
property  was  found,  and  left  in  the  possession  of  a  warehouse- 
man. The  delivery  of  possession  was  sufficient,  and  the  change 
of  possession  would  have  been  good,  if  the  property  had  been 
on  storage  at  the  time  of  sale.  In  such  case  the  warehouse- 
man becomes  the  a^ent  of  the  purchaser,  and  the  property  is, 
in  no  sense,  in  the  possession  of  the  vendor. 

We  think,  in  this  case,  the  change  of  possession  was  not 
actual  and  continued.  The  rule  is  well  laid  down  in  Ghitty  on 
Contracts,  seventh  Am.  Ed.  414. 

"  It  seems  that  the  change  of  possession  necessary  to  rebut 
the  inference  of  an  intention  to  defraud  creditors,  must  be  sub- 
stantial, bona  fide  and  exclusive;  and  consequently,  that  the  sale 
or  assignment  will  be  considered  fraudulent  and  void,  and  the 
assignor's  possession  colorable,  if  the  goods  be  left  upon  the 
premises  of  the  as^gnor,  and  in  his  apparent  disposal  or  order, 
although  the  vendee  or  his  servant  enter  upon  the  premises, 
and  also  be  in  possession  of  the  goods." 

The  instructions  of  the  Court  below,  in  submitting  -ihe-ques- 
tion  of  intention  to  the  jury,  were  erroneous. 

Judgment  reversed,  new  trial  granted,  and  cause  remanded. 


GRAY  V.  HAWES  et  al. 

EzBounoK  Sals  i7ia>KR  Void  Judgxekt. — A  sale  ander  a  void  judgment 
passes  no  title.    If  the  judgment  is  merely  voidable,  the  sale  is  good. 

^  Appeabancb,  Ebbobs  kot  Cubed  bt.— A  judgment,  void  for  want  of  per- 
sonal jurisdiction,  is  not  cured  by  the  appearance  of  the  party  for  the 
purpose  of  vacating  it. 

JuDOMEirr,  J(7BisDicnoN  TO  Sustain.— To  sustain  a  personal  judgment,  the 
Court  must  have  jurisdiction  of  the  subject-matter,  and  of  the  person. 

JuBisDXcnoN  NOT  CoNTEBBBD  BY  CONSENT. — ^Whero  the  jurisdiction  of  the 
Court,  as  to  the  subject-matter,  has  been  limited  b^  the  Constitution  or 
by  statute,  the  const-nt  of  parties  cannot  confer  junsdi'ion. 

Idem.-  -But  when  the  limit  regards  certain  persons,  they  may,  if  competent, 
waive  their  privilege  and  this  wiU  give  the  Court  jurisdiction. 

Judgment,  Effect  of  want  of  Jubibdiction.— The  presumption  in  favor  of 
the  judgment  of  a  Court  of  general  jurisdiction,  is  overthrown  when  the 
record  of  the  entire  case  discloses  a  want  of  jurisdiction. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  an  action  to  recover  certain  premises  in  the  city  of 
San  Francisco,  in  which  both  parties  claimed  under  David  A. 
Cheever.  On  the  11th  of  October,  1850,  Isaac  Norman  ob- 
tained judgment  in  the  District  Court  of  the  Eighth  Judicial 
District,  against  Cheever  and  others,  and  a  transcript  of 
[563]  the  judgment  was  duly  filed  in  the  re-*corder's  office  of 
San  Francisco  county,  on  the  18th   day  of  December, 
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1850.  Upon  this  judgment,  an  execution  was  issued  March  4, 
1861,  and  levied  by  the  Sheriff  of  San  Francisco,  upon  the 
premises,  but  the  sale  was  stayed  by  order  of  the  Eighth  Dis- 
trict Court.  An  alias  execution  was  issued  24th  of  June,  1851, 
and  the  premises  sold  by  the  sheriff,  and  purchased  by  Norman, 
from  whom,  by  several  Twesne  conveyances,  the  plaintiff  derives 
his  title.  Cheever,  on  the  23d  of  October,  1852,  conveyed  the 
property  to  Sullivan,  from  whom  the  defendant  Gavard  derives 
his  title. 

On  the  trial  in  the  Court  below,  the  plaintiff  introduced  a  cer- 
tified copy  of  the  judgment,  and  also  of  the  execution,  the 
sheriff's  return  thereon,  and  the  sheriff's  deed,  duly  executed, 
acknowledged,  and  recorded.  On  the  part  of  the  defendant,  a 
duly  certified  copy  of  the  whole  record  of  the  proceedings  in  the 
Eighth  District  Court  was  put  in  evidence.  From  this  record  it 
appeared  that  Norman,  Kalfe,  Pierson,  Buth,  and  Cheever,  en- 
tered into  a  written  agreement  in  February,  1850,  by  which  Nor- 
man bound  himself  for  the  construction  of  a  ten-pin  alley,  for 
which  the  other  parties  were  to  pay  him  a  specified  sum.  In 
September,  1850,  Norman,  Ralfe,  Pierson,  and  Ruth,  by  written 
agreement,  stipulated  to  submit  the  matters  in  dispute  between 
them  in  regard  to  the  ten-pin  alley,  to  arbitrators,  and  that  when 
the  award  should  be  made,  the  District  Court  should  render 
judgment  thereon.  The  award  was  made,  and  the  District 
Court  rendered  the  judgment  against  all  the  parties,  including 
Cheever.  No  suit  was  commenced,  and  no  appearance  by  the 
parties  defendants,  in  Court,  the  judgment  having  been  rendered 
upon  the  award  of  the  arbitrators,  the  submission,  and  the  argu- 
ment. Afterwards,  Cheever,  Balfe,  Pierson,  and  Ruth,  moved 
to  set  aside  the  judgment  upon  various  grounds,  one  of  which 
was,  that  the  Court  had  not  jurisdiction  of  the  persons  of  the  de- 
fendants. The  motion  was  overruled.  The  defendants  after- 
wards appealed  to  the  Supreme  Court,  in  December,  1851,  and 
upon  the  hearing,  the  judgment  was  reversed,  on  the  ground 
that  the  award  was  uncertain  and  incomplete.    (2  Cal.  Rep.  599.) 

Defendant  had  judgment  in  the  Court  below,  plaintiff  moved 
for  a  new  trial,  wfiich  being  denied,  h&^ppealed. 

G,  H.  Gray,  Appellant,  in  person. 

The  Court  below  found  the  judgment  of  Norman  v.  Cheever^ 
as  against  Cheever,  to  be  null  and  void.  This  is  erroneous,  be- 
cause the  record  does  not  show  any  want  of  jurisdiction  in  the 
District  Court. 

*The  judgment  itself  shows  nothing  which  is  out  of  the  [564] 
jurisdiction  of  the  Court;  it  is  in  these  words:  "Judg- 
ment was  rendered  upon  the  award  of"  "arbitrators  in  the 
above  cause,  for"  two  thousand  five  hundred  and  fifty  dollars, 
and  is  signed  by  the  Judge.  If  this  showed  itself  to  be  a  decree 
of  divorce,  and  to  be  rendered  in  a  Justice's  Court;  or  if  it  was  a 
decree  of  discharge  to  an  insolvent  in  the  Superior  Court  of  the 
city  of  San  Francisco;  or  if  there  were  any  expressions  in  the 
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judgment  which  made  it  evident  that  no  jurisdiction  of  the  de- 
fendants was  ever  obtained;  in  all  these  cases,  the  want  of  juris- 
diction would  be  evident,  and  the  proceedings  would  be  void. 
But  our  judgment  is  no  such  judgment;  it  is  all  regular  on  its 
face,  and  there  is  nothing  to  warn  us  of  danger  as  bona  Jide 
purchasers. 

There  are  two  kinds  of  jurisdiction,  to  wit:  jurisdiction  of  the 
subject-matter,  which,  having  been  limited  by  constitutional  or 
legislative  action,  can  never  be  waived,  or  increased  or  dimin- 
ished, by  agreement  or  laches  of  parties.  'Jurisdiction  of  the 
subject-matter  can  always  be  determined  by  inspection  of  the 
record  of  the  judgment. 

There  is  also  a  jurisdiction  of  the  person;  objections  to  which 
can  be  made  when  the  defendant  is  a  member  of  the  Legislature, 
and  process  is  served  during  the  session;  or  when  the  defendant 
resides  without  the  territonal  jurisdiction  of  the  Court,  or  is  a 
citizen  of  another  State,  or  is  a  foreign  ambassador;  or  when 
there  is  a  defect  of  service  of  process,  or  an  irregularity  in  the 
summons;  or  when  the  defendant  was  not  notified  of  the  action 
in  the  manner  prescribed  by  statute. 

Objections  to  this  kind  of  jurisdiction  must  be  suggested  to 
the  Court,  and  if  the  defendant  allows  the  proper  time  to  pass, 
without  insisting  on  the  privilege  to  object  to  the  jurisdiction  of 
the  Court  over  his  person,  he  must  be  considered  as  having 
waived  it.  {Davis  v.  Packard,  6  Wend.  833,  and  authorities 
cited. 

The  District  Court  is  a  Court  of  general  jurisdiction,  and  of 
this  there  can  be  no  doubt.     (See  Constitution  and  Statute.) 

And  every  presumption  is  in  favor  of  a  Court  of  general  juris- 
diction; and  if  the  want  of  jurisdiction  does  not  appear  on  the 
face  of  the  proceedings,  jurisdiction  must  be  presumed  until  the 
contrary  is  shown.  And  this  is  not  our  individual  dicta,  but  is 
fully  supported  by  authority. 

This  Court  has  adopted  this  rule  in  the  case  of  Newland  v. 
Kea7i  (5  Cal.  105),  where  it  says:  ''AH  intendments  must  be  in 
favor  of  sustaining  the  action  of  the  District  Court,"  etc.  (Also, 
in  Sepulveda  v.  Chapman,  5  Cal.  174;  also,  Orewdl  v.  Henderson, 
January  Term,  1857.)  And  this  Court  is  fully  sustained  in  its 
decision  by  authorities  from  other  States.  As  in  the  case  of  Foot 
V.  Stevens  (17  Wend.  485),  this  principle  is  fully  explained. 
[565]  *But  even  if  D.  A.  Cheever  was  6ever  served  with  pro- 
cess, the  judgment  would  not  be  void,  but  only,  at  most, 
voidable. 

All  these  defendants  were  engaged  as  partners  under  the  name 
of  "Ralfe,  Pierson  &  Co."  In  the  worst  view  of  the  case,  all 
the  partners  were  before  the  Court  but  one,  that  was  D.  A. 
Cheever.  And  while,  in  such  a  case,  it  is  error  to  enter  judg- 
ment against  Cheever,  yet  it  is  only  error.  And  while  it  is  error 
for  one  partner  to  confess  judgment  against  himself  and  co- 
partner, it  is  only  error,  and  is  only  voidable,  but  not  void.  And 
so  it  has  been  held  that: 
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"  Where  service  of  process  is  had  upon  a  part  only  of  several 
defendants,  and  judgment  is  against  the  whole,  such  judgment 
is  erroneous,  not  void,  and  a  sale  under  such  a  judgment,  while 
unreversed,  is  valid  to  a  bona  fide  purchaser,  and  the  title  to  land 
so  sold  passes."    (Douglas  v.  Massie,  16  Ohio,  271.) 

The  Court  had  power  to  enter  a  judgment  in  this  manner 
upon  the  award. 

It  seems  the  parties  in  this  case  adopted  a  primitive  mode  of 
adjusting  their  dispute.  They  referred  to  their  friends  and 
neighbors.  This  was  often  done  at  common  law.  It  was  done 
on  a  mere  verbal  statement,  before  the  statute  of  William  III., 
3  Black.  Com.  16. 

The  Court  acquired  jurisdiction  in  the  case  by  the  consent  of 
parties;  the  parties  not  only  consented  to  arbitrate  the  matters 
in  dispute,  but  also  consented  that  either  party  might  carry  the 
award  into  the  District  Court,  and  enter  a  judgment  thereon 
without  further  trial  or  hearing.  This  is  equivalent  to  a  confes- 
sion of  judgment,  and  fully  authorized  the  Court  to  enter  the 
judgment  under  the  Practice  Act  of  1850. 

And  this  opinion  is  confirmed  by  this  Court,  in  the  case  of 
Oitnter  v.  Sanchez^  1  Cal.  48,  Bennett,  Judge,  an  action  which 
arose  under  this  same  Practice  Act  of  1850. 

Cheever  had  a  right  to  defend  the  action  on  its  merits,  by  the 
twenty-seventh  section  of  the  Practice  Act  of  1850,  which  is  as 
follows,  to  wit:  '*  If  the  summons  shall  not  be  personally  served 
on  the  defendant,  he  or  his  representative  shall  (except  in  ac- 
tions for  divorce),  be  allowed  to  defend  after  judgment,  or  at 
any  time  within  one  year  after  notice  thereof,  and  within  three 
years  after  its  rendition,  on  such  terms  as  shall  be  just;  and  if 
the  defense  be  successful,  and  the  judgment  or  any  part  thereof 
shall  have  been  collected  or  otherwise  enforced,  such  rendition 
may  thereupon  be  compelled,  as  the  Court  shall  direct." 

The  statute  clearly  contemplated  that  in  case  a  judgment,  by 
any  accident  or  otherwise,  should  be  rendered  against  a  party 
without  notice  of  some  sort,  or  without  personal  service  of  the 
summons;  that  the  Court  wherein  such  judgment  was  rendered 
should  have  power  to  open  the  judgment  within  the  time  limited 
and  for  the  cause  specified,  to  wit:  one  year  after  notice, 
or  *three  years  aifter  rendition,  if  there  has  been  no  [566] 
notice;  but  for  no  other  cause  except  to  defend  the  action. 
And  also  that  the  Court  should  have  the  further  power,  not  only 
to  reverse  the  judgment,  but  to  make  all  amends  and  repair  all 
damages  caused  by  the  rendition  of  the  judgment. 

Sydney  F.  Smith,  for  Hespondents. 

The  judgment  of  Norman  v.  Cheever,  entered  in  the  Eighth 
District  Court,  on  October  11,  1850,  and  under  which  appellant 
claims  title,  was  utterly  void,  and  not  voidable. 

The  appellants  say  that  the  jurisdiction  of  the  Eighth  District 
Court  must  be  presumed.  If  nothing  but  the  judgment  and  ex- 
ecution had  appeared  before  the  Court  below,  or  before  this 
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Court,  such  presumption  would  exist;  but  the  rule  of  law  is 
only  that  it  is  presumed  "until  the  contrary  be  shown,"  and 
respondents  have  shown  the  contrary,  by  giving  in  evidence  the 
whole  of  the  proceedings  prior  to  the  judgment,  and  those  pro- 
ceedings show  nothing  by  which  the  Court  acquired  jurisdiction, 
as  against  Cheever,  even  if  it  acquired  jurisdiction  as  against 
the  other  defendants. 

Now,  it  cannot  well  be  presumed  that  the  record  certified  by 
the  clerk,  as  the  whole  record  (such  certificate  made  only  nine 
months  after  the  j  udgment  was  rendered) ,  was  defective ;  whether 
defective  or  not,  the  effect  of  it  was  to  shift  the  presumption,  or 
burden  of  proof,  over  to  appellant,  and  force  him  to  prove  that 
the  Court  had  acquired  jurisdiction  in  some  way  or  other  than 
that  which  the  record  of  July,  1851,  showed. 

When  the  cause  in  question  was  before  this  Court,  in  1852* 
on  appeal  from  this  very  judgment  (see  Pierson  v.  Norman, 
2  Cal.  599),  the  same  record  came  up,  and  no  other,  as  is  shown 
by  the  facts  reported  in  tliat  case,  with  this  additional  fact,  how- 
ever, which  does  not  appear  in  the  record  in  this  cause,  that  the 
agreement  to  build  the  ten-pin  alley,  the  agreement  to  arbitrate, 
and  the  award  of  the  arbitrators,  were  all  filed  in  Court  on  the 
very  same  day  that  judgment  was  rendered,  viz:  October  11, 
1850. 

It  is  under  such  a  judgment  alone  that  defendant  founds  his 
right  to  recover. 

Thus,  without  notice,  or  opportunity  of  being  heard,  without 
consent,  without  a  day  in  Court,  it  is  claimed  that  the  title  of 
Cheever  can  be  taken  from  him.  If  the  Other  defendants  had 
been  part-owners  of  the  property,  a  diflFerent  question  would 
arise, 'but  the  property  belonged  to  Cheever  alone. 

The  eighth  section  of  article  fijrst  of  the  Constitution  pre- 
scribes that  "no  person  shall  be  deprived  of  life,  liberty,  or 
property,  without  due  process  of  law." 

Judge  Bbomson,  in  Bloorti  v.  Burdick,  1  Hill,  139,  uses  the  fol- 
lowing language:  "It  is  a  cardinal  principle,  in  the  ad- 
[567]  ministra-*tion  of  justice  that  no  man  can  be  condemned, 
or  divested  of  his  right,  until  he  has  had  the  opportunity 
of  being  heard.  He  must,  either  by  serving  process,  publishing 
notice,  appointing  a  guardian,  or  in  some  other  way,  be  brought 
into  Court;  and  if  judgment  is  rendered  against  him  before  that 
is  done,  the  proceeding  will  be  as  utterly  void,  as  though  the 
Court  had  undertaken  to  act  where  the  subject-matter  was  not 
within  its  cognizance.  This  is  the  rule  in  regard  to  all  Courts, 
that  the  jurisdiction  of  a  superior  Court  will  be  presumed  until 
the  contrary  appears;  whereas  an  inferior  Court,  and  those 
claiming  under  its  authority,  must  show  it  had  jurisdiction." 
"The  distinction  between  superior  and  inferior  Courts  is  not  of 
much  importance,  in  this  particular  case,  for  whenever  it  ap- 
pears that  there  was  a  want  of  jurisdiction,  the  judgment  will  be 
Yoid  in  whatever  Court  it  was  rendered." 

All  the  decisions  which  have  been  made  for  the  protection  of 
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purchasers,  were  in  cases  ^fhere  the  Court  had  jurisdiction ;  but 
there  was  error  or  irregularity  in  the  proceedings,  and  even  in 
these  cases  such  protection  has  only  been  accorded  to  bona  fide 
purchasers,  which  the  judgment-creditor,  such  as  Norman  is  in 
this  case,  has  never  been  held  to  be. 

In  other  words,  the  cases  have  been  where  the  judgment  was 
a  voidable  and  not  a  void  one.  But  it  has  never  been  held,  and 
never  will  be,  that  a  purchaser  can  be  protected  under  a  judg- 
ment entered  by  a  Court,  without  notice  to  defendant  of  any 
kind,  actual  or  constructive,  and  without  the  opportunity  of  be- 
ing heard  in  his  defense. 

Thus,  in  Smith  v.  The  State,  13  Smedes  &  Marsh.  140,  it  was 
held  that  where  the  judgment  was  void,  the  bona  fide  purchaser 
took  no  title. 

Admitting  that  Cheever  subsequently  appeared  in  the  Eighth 
District  Court,  by  his  counsel,  Mr.  Swezy,  that  act  did  not  con- 
fer jurisdiction  on  that  Court,  so  as  to  make  that  valid  which 
was  before  utterly  null ;  the  more  especially  as  he  appeared  there 
(as  is  shown  by  the  record)  for  the  express  purpose  of  excepting 
to  the  jurisdiction  of  the  Court,  on  the  very  ground  now  taken, 
viz  :  that  the  judgment  had  been  entered  without  notice  to  him, 
or  opportunity  of  his  being  heard. 

But  even  supposing  that  Pierson,  Balfe,  and  Buth  were  prop- 
erly in  Court,  under  their  agreement  to  that  effect,  still,  a  judg- 
ment entered  against  Cheever  with  them,  did  not  render  the 
judgment  less  void  as  to  him. 

Thus,  in  Hulme  v.  Janes,  6  Tex.  242,  (a  still  stronger  case  than 
this,)  a  suit  had  been  regularly  entered  against  three  defendants, 
two  of  whom  were  duly  served,  but  no  service  was  in  any  manner 
had  against  the  third.  Judgment  by  default  was  entered  against 
all  three.  The  Supreme  Court  not  only  held  the  judgment 
absolutely  void,  as  against  the  defendant  not  *  served,  but  [568] 
also  void  against  the  two  served,  on  the  ground  that  it 
was  indivisible  in  its  nature. 

The  present  proceedings  were  had  while  the  Practice  Act  of 
1850  was  in  force,  and  in  that  law  there  were  no  provisions  for 
entry  of  judgment  against  all  the  defendants,  on  a  joint-contract, 
where  all  were  not  served,  such  as  are  found  in  the  Practice  Act 
of  1851,  section  thirty-two,  and  chapter  first  of  title  ten;  and 
even  under  the  latter  Act  the  joint-judgment  in  such  case  is  only 
against  the  joint-property  of  all,  and  not  against  the  separate 
property  of  the  defendant  not  served. 

Bespondents  do  not  deem  it  necessary  to  follow  appellant 
throughout  the  course  of  his  argument. 

It  is  all  based  upon  an  erroneous  hypothesis,  namely:  that  the 
judgment  against  Cheever  was  a  voidable,  and  not  a  void  one. 

The  judgment  being  a  void  one,  it  was  not  necessary  that 
Cheever  should  have  noticed  it  in  any  way.  A  void  judgment 
can  be  attacked  at  any  time,  in  any  proceeding,  direct  or  col- 
lateral, and  it  is  not  necessary  that  the  power  of  an  Appellate 
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Court  should  be  invoked.  This  proposition  needs  no  authority 
to  support  it. 

But  Cheever  did  resort  first  to  the  Court  below,  for  its  assist- 
ance, which  was  refused,  and  afterwards  to  this  Court,  as  before 
stated,  asking  it  to  decide  the  question  of  jurisdiction ;  and  that 
this  Court  did  not  then  do  him  the  full  justice  which  they  would 
have  done  him,  if  they  had  had  all  the  facts  of  the  case  before 
them,  can  surely  not  now  be  alleged  against  him,  or  against  his 
grantee,  the  respondent  Gavard,  in  this  case. 

This  Court  is  now  asjsed,  in  this  collateral  proceeding,  where 
that  judgment  is  attacked  by  a  bona  fide  purchaser  from  Cheever, 
to  give  such  a  decision  as  shall  put  an  end  to  all  questions  of 
adverse  title  derived  under  Norman's  pretended  judgment. 

BuBNETT,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  Court — Tebbt,  C.  J.,  concurring. 

The  only  question  in  the  case  regards  the  validity  of  the  judg- 
ment under  which  the  premises  were  sold.  If  void,  the  sale  was 
invalid,  and  the  sheriff's  deed  conveyed  to  the  purchaser  no  title. 
On  the  other  hand,  if  the  judgment  was  merely  voidable,  the 
sale  was  valid. 

To  sustain  a  personal  judgment,  the  Court  must  have  juris- 
diction of  the  subject-matter  and  of  the  person.  {Whiiwell  v. 
Barbier,  7  Cal.  54.)  Where  the  jurisdiction  of  the  Court  as  to 
the  subject-matter  has  been  limited  by  the  Constitution  or  the 
statute,  the  consent  of  parties  cannot  confer  jurisdiction.  But 
when  the  limit  regards  certain  persons,  they  may,  if  compe- 
tent, waive  their  privilege,  and  this  will  give  the  Court  jurisdic- 
tion. If,  nowever,  a  party  has  not  been  brought  into 
[569]  *  Court,  and  does  not  of  himself  come  in  and  waive  the 
necessity  of  service,  the  Court  has  no  jurisdiction  over 
him,  and  the  judgment  against  him  is  a  nulLty. 

The  learned  counsel  for  the  plaintiff  insists  that  the  District 
Court  was  a  Court  of  general  jurisdiction;  that  eveiy  presump- 
tion is  in  favor  of  the  proceedings  of  such  Courts;  and,  unless 
the  want  of  jurisdiction  apjpears  on  the  face  of  the  record, 
the  judgment  must  be  sustained.  This  position  is,  no  doubt, 
correct.  The  judgment  was  prima  facia  good.  The  proof  in- 
troduced by  plaintiff  was  ample  to  throw  the  onus  upon  the  de- 
fendants. But  when  they  produced  the  record  of  the  entire 
case,  it  presented  a  new  feature.  From  the  record,  it  did  not 
appear  that  Cheever  ever  had  any  notice  of  the  submission,  or 
of  the  award,  or  of  the  judgment,  until  he  came  in  afterwards, 
and  moved  to  set  aside  the  same,  for  the  very  reason  that  he 
had  not  been  properly  brought  into  Court.  The  fact  that  he 
did  not  join  in  the  submission  is  a  proof  that  he  was  ignorant  of 
the  whole  matter. 

Wheix  the  entire  record  did  not  show  that  Cheever  was 
brought  into  Court,  the  proof  was  sufficient  to  rebut  every  pre- 
sumption in  favor  of  the  jurisdiction.  The  statute  provides  a 
way  in  which  parties  shall  be  brought  into  Court.     If  that  mode 

542 


Digitized  by 


Googk 


Oct.  1857.]  DiXEY  V.  Pollock.  670 

is  not  followed,  they  cannot  be  brought  into  Court  in  any  other 
way.  They  may  come  in  voluntarily.  The  record  must  then 
show,  either  that  the  party  was  summoned  in  the  mode  pro- 
Tided,  or  that  he  appeared  in  Court.  If  records  or  papers  are 
lost,  their  contents  may  be  proved. 

The  appearance  of  Cheever  in  the  Court  after  the  judgment 
was  rendered,  and  his  motion  to  set  it  aside,  did  not  cure  the 
fatal  defect  of  a  want  of  jurisdiction.  Had  the  Court  set  aside 
the  judgment,  and  permitted  him  to  answer  to  the  merits,  a 
judgment  subsequently  rendered  would  have  been  valid.  But 
the  appearance  of  a  party  for  the  purpose  of  objecting  to  the 
prior  void  proceeding,  wiU  not  cure  it.  (Diedesheimer  v.  Brovm, 
an/e  339.) 

The  authorities  referred  to,  and  quoted  in  the  able  brief  of 
plaintiff's  counsel,  do  not  sustain  the  judgment.  Nor  does  the 
fact  that  the  judgment  was  reversed  in  this  Court  upon  a  ground 
that  would  only  render  the  judgment  voidable,  at  all  affect  the 
righis  of  the  defendants.  There  may  be  several  grounds  upon 
which  a  judgment  should  be  reversed.  The  reversal  upon  one 
ground,  does  not  prove  the  non-existence  of  another. 

It  is  unnecessary  to  express  any  opinion  as  to  whether  the 
judgment  was  void,  or  voidable,  as  against  the  other  parties. 
The  property  sold  was  the  individual  property  of  Cheever,  and 
the  judgment  being  void  as  against  him,  the  plaintiff's  deed 
conveyed  no  title. 

Judgment  affirmed. 


♦DIXEY  V.  POLLOCK.  [570] 

Atxacbmeztt,  iBBEOTTLAJtiTT  IN  IsBUANCE  OF. — ^Where  an  attachment  was 
iKsned  on  a  complaint,  which  'U'as  a  printed  form,  xrith  the  blanks  filled 
np  by  the  clerk,  at  the  request  of  plaintiff,  but  no  name  signed  to  it 
till  next  day,  and  after  other  attachments  on  the  same  property,  when  it 
was  signed  by  the  clerk,  with  the  name  of  plaintiff's  attorney:  J/eZd, 
that  the  action  of  the  clerk,  though  not  correct,  was  only  an  irregnlarity, 
and  the  complaint  was  not  void. 

*  Idem. — Who  cannot  Complain. — In  a  contest  between  the  attaching  cred- 
itors, all  the  equities  are  in  favor  of  the  most  diligent,  and  an  irregular- 
ity cannot  be  taken  advantage  of  by  a  stranger,  to  the  action  in  which 
it  occurs. 

Attorney  in  Fact— Rkstbiction  as  to  Poweb. — An  attorney  in  fact,  who  is 
not  an  attorney  at  law,  cannot  sign  his  name  to  a  complaint  for  his 
principal,  as  ''plaintiff's  attorney,"  and  an  action  so  commenced  is 
void,  as  instituted  without  authority,  and  by  an  entire  stranger  to  the 
plaintiff 

tCBEDiTORS,  Bights  of. — The  application  of  an  attaching-creditor,  to  com- 
pel the  sheriff  to  pay  over  the  proceeds  of  goods  attached,  there  being 
confl.cting  claims  Detween  several  attaching-creditors,  may  be  made  by 
motion.  If  notice  of  the  motion  is  not  given,  by  Uie  party  moving,  to 
tho  other  attaching-creditors,  it  is  the  duty  of  the  shenff  to  do  so,  if  he 
wishes  the  decision  to  bind  them. 

1.  cited  FHdenberg  v.  Pienon,  18  Cal.  159. 

2.  Ciied  Daois  v.  Eppinger,  18  CaL  881;  Speyer  v.  Vmd*,  01  Cal.  287;  MeOomb  v.  Betd,  28 
Cal.  2»7. 
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Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

This  was  a  motion  in  the  Court  below,  by  the  plaintiff,  for  an 
order  requiring  the  sheriff  to  pay  over  to  plaintiff  the  proceeds 
of  goods  attached  in  this  action. 

There  were  two  prior  attachments  upon  the  same  goods,  one 
in  the  suit  of  B.  H.  Adams  v.  Pollock,  and  the  other  in  the  suit 
of  John  Pollock  v.  Pollock,  all  the  suits  being  brought  against 
the  same  defendant.  The  plaintiff  claims  that  the  pribr  attach- 
ments were  void  for  irregularity.  The  plaintiffs  in  all  the  cases, 
had  obtained  judgment  prior  to  the  motion. 

In  the  case  of  Adams  v.  Pollock,  the  complaint  used  was  a 
printed  blank,  and  the  blanks  were  filled  up  by  the  clerk,  at 
plaintiff 's  request.  No  name  was  signed  till  after  the  attach- 
ment in  the  case  at  bar  had  been  levied.  The  next  day  the 
clerk  signed  the  complaint,  "B.  M.  Adams, '  plaintiff 's  at- 
torney." 

In  the  case  of  Pollock  v.  Pollock,  the  complaint  was  sub- 
scribed "  R.  H.  Adams,  plaintiff's  attorney."  R.  H.  Adams  was 
the  attorney  in  fact  of  the  plaintiff  in  that  action,  but  not  an 
attorney  at  law. 

No  notice  of  motion  was  served  on  the  plaintiffs  in  the  suits 
of  AdaTJis  V.  Pollock,  and  PoUock  v.  Pollock, 

The  Court  below  denied  the  motion,  and  plaintiff  appealed. 

Bristol  dc  Spencer,  for  Appellants. 

The  appellant  claims  that  he  is  entitled  to  the  money  in  the 
hands  of  the  sheriff,  on  the  ground  that  the  proceedings  prior 
to  the  attachments  in  the  cases  of  Adarns  v.  PoUock  and  Pollock 
V.  Pollock,  were  irregular,  and,  therefore,  as  to  this  plaintiff, 
void;  and  he  claims  that  such  proceedings  are  void  because  no 

sufficient  complaints  were  filed  in  the  said  two  cases. 
[671]        *Au  attachment  cannot  issue  imtil  after  suit  is  com- 
menced.    (Pr.  Act,  sec.  120.) 

Filing  complaint  and  issuing  of  summons  is  commencement 
of  action.     (Pr.  Act,  sec.  22.) 

Every  pleading  must  be  subscribed  by  the  party  or  his  attor- 
ney.    (Pr.  Act,  sees.  38,  51.) 

It  was  suggested  by  the  Court,  on  the  argument,  that  unless 
the  complaint  was  either  written  or  signed  by  the  party  or  his 
attorney,  that  it  would  be  insufficient,  and  that  the  attachments 
would  be  void. 

In  other  words,  that  if  a  party  wrote  a  complaint  himself,  in 
which  his  name  occurred,  that  this  might  be  a  sufficient  signing 
or  subscribing  of  it,  and  bring  it  within  the  statute. 

But  suppose  he  did  write  them,  and  that  the  complaint,  in 
which  his  name  appears  as  a  party  plaintiff;  written  by  himself, 
is,  under  the  statute,  a  good  commencement  of  the  action,  with- 
out any  subscribing,  yet  how  stands  the  case  with  the  suit  of 
John  Pollock  v.  D.  H.  PoUock  f 

In  this  last  named  case  Adams  is  not  the  party,  nor  is  he  the 
attorney  of  the  party.     Adams  cannot  be  the  attorney,  because 
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he  is'not  admitted  to  practice  as  an  attomej  in-  any  Court  in 
this  State. 

The  most  that  Adams  could  do,  as  the  attorney  in  fact  for 
John  Pollock,  was  to  employ  some  attorney  to  bring  an  action. 

Then,  we  say,  according  to  the  most  liberal  interpretation  of 
the  intimation  of  the  Court,  there  can  be  no  possible  way  in 
which  we  can  look  upon  the  paper  in  the  case  of  Pollock  v.  Pol- 
lock, as  a  complaint.  It  was  neither  written  nor  signed  by  either 
the  party  himself  or  his  attorney. 

In  other  words,  can  the  Couli;  say  that  a  complaint  may  be 
good  when  it  lacks  any  one  of  the  qualities  which  the  statute 
shall  possess  ? 

If  the  Court  can  say  that  it  may  lack  one,  have  they  not  the 
same  right  to  say  that  it  may  lack  two,. or  all  of  the  requisites? 
(See  Benedict  v.  Pray,  2  Cal.  254.) 

0.  F,  &  W.  H.  Sharpy  for  Eespondent. 

1.  The  appellant's' remedy,  if  he  has  one,  is  by  action,  not  by 
motion.  The  parties  in  the  prior  attachment  suits  not  having 
been  before  the  Court  in  this  proceeding,  if  the  Court  below 
.had  ordered  the  sheriff  to  divert  the  funds,  it  would  have  been 
no  defense  for  him,  in  an  action  by  those  plaintiffs  against  him 
for  a  false  return.  They  were,  in  no  sense,  parties  to  this  suit, 
and  could  have  taken  no  steps  in  it,  by  appeal  or  otherwise; 
hence,  the  plaintiff  should  have  commenced  his  action  against 
them  before  he  could  invoke  the  power  of  a  Court  over  their  per- 
sons or  rights.     The  whole  proceeding  was  so  revolting 

to  reason  tiiat  ♦it  is  without  precedent  or  authority.  (The  [572] 
People  V.  IhUmadge,  Cal.) 

2.  Conceding  the  Court  had  jurisdiction  over  the  prior  attach- 
ing creditors,  the  determination  of  the  Court  was  right,  because 
the  attachment  is  not  based  upon  the  complaint,  and  its  vitality 
is  not  dependent  upon  it.     (Code,  sees.  120, 121  and  122.) 

8.  Even  if  it  were,  the  complaint  filed  supported  the  attach- 
ment, because  it  is  conceded  that  the  only  defect  in  it  was  a 
proper  signing.  The  signing  is  no  part  of  the  complaint  itself. 
(Code,  sec.  39.) 

4.  The  want  or  lack  of  a  proper  signing  to  the  complaint,  at 
most,  is  a  simple  irregularity,  and  affects  no  other  pleading  or 
proceeding  in  the  suit.  (Launbeer  v.  Allen,  2  Sand.  S.  C.  E. 
648;  Webb  v.  Clarke,  2  Code  Rep.  16;  OUmore  v.  Hempstead,  4 
Pr.  Rep.  153;  Graham  v.  McCann,  5  Pr.  Rep.  353;  12  Wend. 
424.) 

5.  The  defendant  only  can  take  advantage  of  an  irregularity, 
and  the  defendant  himself  is  estopped  from  so  doing  after  an- 
swer and  judgment.  '  (Code,  sec.  45;  cases  before  cited.) 

6.  The  defendant  being  estopped,  the  appellant  is,  also,  be- 
cause his  rights  cannot  be  enlarged  beyond  those  of  the  de- 
fendant. 

7.  A  subsequent  attaching  creditor  can  invoke  fraud  only  to 
defeat  a  prior  attachment  lien,  and  this  by  suit  only  in  equity. 

Vol.  Vin.— 35  545 
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Fraud  is  not  even  pretended  in  this  case.  (Kincaid  v.  NeaU,  2 
McCord,  201;  also,  1st  McCord,  116;  Camberford  y.  Eall,  Id. 
345;  McBride  v.  Floyd,  2  Bailey,  214;  Van  Arsdak  v.  Erum,  9 
Mo.  397;  Walker  v.  Eoberts,  4  Rich.  566.) 

Burnett,  J.,  delivered  the  opinion  of  the  Court — Terry,  C.  J., 
concurring. 

Motion  by  plaintiff,  requiring  the  sheriff  to  pay  over  to  him 
the  proceeds  of  certain  goods  attached  by  the  sheriff  under  three 
separate  writs,  the  last  of  -which  was  that  of  plaintiff. 

In  the  case  of  E.  H,  Adams  v.  D,  H,  Pollock^  the  complaint 
was  a  printed  blank,  and  the  blanks  were  filled  up  by  the  clerk 
of  the  Court  at  the  request  of  the  plaintiff,  but  no  name  was 
subscribed  at  the  end  of  the  complaint  until  the  next  day,  and 
after  the  attachment  of  Dixey  was  duly  levied  upon  the  same 
goods.  It  was  then  signed  by  the  clerk,  in  this  way,  **  R.  M. 
Adams,  plaintiffs  attorney."  It  does  not  anpear,  witJi  certainty, 
whether  the  blanks  in  the  complaint  were  filled  up  and  the  name 
signed  in  the  presence  of  Adams  or  not.  It  is  most  probable, 
from  the  afidavits,  that  the  blanks  were  filled  up  in  his  presence, 
and  the  name  subscribed  in  his  absence. 

Under  our  system  of  practice,  an  action  is  commenced  by  the 
filing  of  a  complaint,  and  every  pleading  must  be  subscribed  by 
the  party  or  his  attorney.  It  is  insisted  by  the  plaintiff  that  the 
complaint  in  the  case  of  Adams  was  not  subscribed,  and  was, 

therefore,  void,  and  the  attachment  could  not  issue. 
[573]        '^'It  has  been  held  that  a  note  written  by  a  party  begin-  ' 

ning,  **I,  A.  B.,  promise  to  pay,"  was  good,  though  no 
name  was  written  under  it.  So  it  has  been  held  that  if  a  party 
request  another  in  his  presence  to  write  his  name  for  him  it  is 
sumcient.  In  this  case,  we  think  the  complaint  was  not  void. 
The  conduct  of  the  clerk  in  filling  the  blank  was  not  correct;  but 
still  it  was  a  mere  irregularity.  And  it  is  well  settled  that  a 
stranger  cannot  intei-f  ere  upon  the  ground  of  irregularity.  When 
the  contest  is  between  creditors,  all  the  equities  are  in  favor  of 
the  most  diligent.  The  subsequent  execution  or  attachment- 
creditor  can  claim  no  equitable  relief.  If  the  proceedings  of  the 
prior  creditor  are  not  void,  but  voidable,  the  defendant  can  alone 
object.     (9  Miss.  393;  2  Bailey,  214.) 

In  the  ca^e  of  John  Pollock  v.  D.  E,  Pollock,  the  complaint 
was  subscribed,  ''R.  H.  Adams,  plaintiff's  attorney."  In  this 
case,  the  blanks  were  also  filled  up  by  the  clerk  at  the  request 
of  Adams,  who,  it  appears,  was  not  a  licensed  attorney,  but  was 
the  attorney  in  fact  of  John  Pollock.  This  case  d^ers  very 
materially  from  the  case  of  Adams  v.  PoUock,  Adams,  as  the  at- 
torney in  fact  of  John  Pollock,  had  no  authority  to  conduct  the 
proceedings,  as  he  was  not  an  attorney  at  law.  He  could,  no 
doubt,  have  employed  counsel  to  bring  the  suit;  but  it  certainly 
was  not  competent  for  him  to  act  as  attorney  at  law  for  John 
Pollock.  The  power  given  him  by  the  latter  certainly  did  not 
contemplate  any  such  thing.     The  complaint  was  drawn  and 
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filed  by  a  party  who  had  no  authority  to  do  so,  and  was  not  sub- 
scribed, either  by  the  plaintiff  or  by  his  attorney,  and  the  suit 
must  be  considered  as  having  been  instituted  by  an  entire  stran- 
ger to  John  Pollock,  and  wholly  without  authority,  and,  there- 
fore, void. 

It  is  objected  by  the  counsel  of  the  sheriff  that  the  remedy  of 
plaintiff,  if  any,  is  by  action,  and  not  by  motion.  This,  we 
think,  is  not  correct.     (8  How.  Pr.  77.) 

It  is  also  objected,  on  the  part  of  the  sheriff,  that  Adams  and 
John  Pollock  were  not  served  with  notice  of  the  motion.  This 
was  not  necessary.  If  the  sheriff  wished  to  make  the  decision 
of  the  Court  binding  against  the  other  attachment-creditors,  he 
should  have  given  them  notice. 

Our  conclusion  is,  that  the  proceeds  should  be  first  applied  to 
the  execution  in  the  case  of  Adams,  and  then  to  the  debt  of  the 
plaintiff,  Dixey,  leaving  John  Pollock  to  his  remedy,  if  any, 
against  his  agent. 

Judgment  reversed,  cause  remanded,  and  the  Court  below  will 
make  an  order  in  conformity  with  this  opinion. 


*  POTTER  V.  CARNEY  et  al.  [574] 

Excxpnoins  to  Evxdrnok,  when  to  be  Taken. — Objections  to  evidence  mnst 
be  stated  in  the  Ck>iirt  below;  they  cannot  be  taken  in  this  Court  for  the 
first  time. 

New  Tbiai«,  wbeh  Ghaxtkd, — ^Where  the  eyidenoe  is  insufficient,  a  new  trial 
should  be  granted. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

Potter,  the  plaintiff,  sued  the  defendants  for  the  possession  of 
certain  premises  in  San  Francisco,  alleging  that  Carney  &  Car-' 
son  entered  under  a  lease  from  him,  and  that  Carson,  in  fraud  of 
his  rights,  had  conveyed  to  his  co-defendants  one  half  of  the 
premises.  The  plaintiff  also  alleged  generally  that  he  i^as  the 
owner  of  the  premises,  and  entitled  to  the  possession. 

The  Court  below  submitted  two  issues  to  the  jury: 

1.  Whether  Carson  &  Carney  had  executed  the  lease. 

2.  Whether  plaintiff  had  prior  possession. 

^e  evidence  as  to  the  execution  of  the  lease  was  conflicting, 
and  as  to  prior  possession,  it  was  hearsay.  No  objection  was 
taken  to  its  introduction. 

The  jury  found  the  following  verdict: 

**  We,  the  jury,  find  for  the  plaintiff,  from  the  evidence  before 
us  as  to  priority  of  possession,  and  that  the  lot  is  worth  over  two 
hundred  dollars." 

On  this  verdict  the  plaintiff  had  judgment  Defendants  failed 
in  the  motion  for  a  new  trial,  and  then  appealed. 

E.  R,  Carpentier,  for  Appellant. 

Charming  O,  Fenner,  for  Respondent. 
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Terry,  C.  J.,  delivered  the  opinion  of  the  Court — Burnett,  J., 
concurring. 

This  was  an  action  for  the  recovery  of  a  lot  in  San  Francisco. 

Two  issues  were  made  by  the  evidence:  First,  the  execu- 
tion of  a  lease  by  defendants.  Second,  the  question  of  prior 
possession. 

On  the  first  issue  there  was  conflict  of  testimony,  and  the  jury, 
by  implication,  found  for  the  defendants,  as  their  verdict  for 
plaintiff  is  based  solely  upon  the  ground  of  prior  possession. 

It  is  contended  by  the  appellants,  that  under  the  pleadings, 
no  evidence  of  prior  possession  was  admissible,  and  there  would 
be  force  in  the  objection,  if  an  exception  to  such  evidence  had 
been  taken  on  the  trial;  this  was  not  done,  and  the  objection 
cannot  be  raised  here  for  the  first  time. 

It  is  clear,  however,  that  the  evidence  on  this  point  is  entirely 
insufficient  to  sustain  the  verdict,  and  that  the  Court  erred  in 
refusing  a  new  trial. 

Judgment  reversed,  and  cause  remanded. 


[575]  *  TURNER  v.  McILHANEY  et  al. 

Pastnebship,  Evidencb  of,  GoicMON  Kepobt.— In  an  action  against  a  part- 
nership, and  in  order  to  prove  that  one  of  the  defendants  was  a  partner, 
it  is  incompetent  to  ask  a  witness  whether,  from  what  he  saw,  while 
working  for  the  firm,  and  from  the  acts  of  the  particular  defendant 
during  that  time,  he  was  a  partner.  It  does  not  amount  even  to  evi- 
dence of  common  report. 

Idem. — When  AnMissiBiiE. — Common  report  can  only  be  admissible  to  prove 
a  partnership,  first,  in  corroboration;  and,  second,  to  prove  knowledge 
of  it  on  the  part  of  the  plaintiff. 

^  EvxDENOE — Defect  of  Pboof,  how  Cubib. — Defect  of  proof  may  be  oared 
by  testimony  introduced  by  the  adverse  party. 

Idem. — Deposition  Admissible.— A  deposition  of  one  of  the  defendants, 
introduced  by  plaintiff  on  trial,  may  be  introduced  by  the  defendants  on 
a  new  trial. 

Idem.— Inoompetenct  of  Witness  Waived.— The  party  who  calls  on  an  ad- 
verse party  to  testify,  makes  him  a  witness,  and  waives  his  incompetency 
to  be  heard  for  himself  or  for  his  co-defendant,  or  co-plaintiff. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

This  was  an  action  upon  two  promissory  notes,  in  which  the 
plaintiff  obtained  judgment  against  all  the  defendants,  except 
the  defendant  Hooper,  who  had  a  verdict  and  judgment  in  his 
favor,  from  which  the  plaintilff  appealed.  The  only  question  in 
the  case,  as  between  the  plain tiif  and  Hooper,  was,  «7hether  the 
latter  was  a  member  of  the  £rm  at  the  time  the  notes  were  exe- 
cuted. 

On  the  trial  in  the  Court  below,  the  defendant  Hooper  in- 
troduced a  witness,  to  whom  his  counsel  propounded  tJiis  ques- 
tion: 


1.  Cited  Maniou  v.  Piodu,  anU  53A. 
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"  Please  state,  judging  from  what  you  saw  on  the  ranch  in 
1853,  whilst  working  for  Mcllhanej  &  Co.,  and  from  all  Hooper's 
acts  that  year,  whether  the  said  Hooper  was  a  partner  in  the 
firm  of  Mcllhaney,  Thomas  &  Co.,  or  not." 

To  this  question  the  plaintiff  objected,  on  the  ground  that 
it  was  asking  the  witness  to  state  the  inference  or  conclusion 
he  drew  from  certain  facts,  instead  of  stating  the  facts  them- 
selves. 

The  objection  was  overruled,  the  testimony  admitted,  and  the 
plaintiff  excepted,  and  this  is  one  of  the  errors  assigned. 

The  other  en*or  assigned  is  the  admission  of  the  deposition  of 
Thomas,  one  of  the  defendants,  introduced  by  the  defense.  The 
deposition  had  been  taken  by  the  plaintiff,  and  was  read  by  him 
on  the  former  trial  of  this  cause.  It  was  taken  by  consent,  to 
be  used  on  the  trial,  subject  to  all  legal  objections,  as  if  taken 
upon  an  order  of  the  Court,  and  upon  due  notice. 

Field,  for  Appellant. 

First. — The  Court  below  erred  in  allowing  the  witness  Hubbs 
to  state  the  inferences  or  concliisions  he  drew,  as  to  Hooper's 
partnership  in  the  firm  of  Mcllhaney,  Thomas  &  Co. ,  from  cer- 
tain facts,  instead  of  stating  the  facts  themselves. 

It  certainly  will  not  require  any  argument  to  establish  the 
error  of  the  Court,  in  its  ruling  on  this  point.  The  judg- 
ment of  *the  witness  may  have  been  unauthorized  by  the  [576J 
facts.  This  is  not  one  of  those  cases  where  the  opinion 
of  a  witness  is  admissible.  *The  opinions  of  witnesses  are  ad- 
missible only  when  they  relate  to  subjects  of  science  or  art,  or 
to  skill  in  some  particular  business. 

Second. — The  Court  below  erred  in  admitting  in  evidence  the 
deposition  of  Charles  C.  Thomas,  one  of  the  defendants.  The 
deposition  was  objected  to  on  the  ground  that  Thomas  was  a 
party  to  the  action,  and  that  therefore  his  deposition  was  in- 
admissible, either  for  himself  or  his  co-defendants,  but  the 
Court  held  that  under  the  four  hundred  and  thirty-first  section 
of  the  Practice  Act,  the  deposition  could  be  read,  and  it  was 
accordingly  read.  The  plaintiff  excepted  to  the  ruling  of  the 
Court.  The  deposition  was  taken  under  the  following  stipu- 
lation : 

We  consent  that  the  following  depositions  of  Edward  Mcll- 
haney and  C.  C.  Thomas  may  be  used  and  read,  on  the  trial  of 
the  above  action,  subject  to  all  legal  objections,  as  if  taken  upon 
an  order  of  Court,  and  upon  due  notice. 

B.  S.  Mesice, 

Plaintiff's  Attorney. 
Howe  &  Haun, 
Edward  Hooper's  Attorney  impleaded,  etc. 

The  stipulation  does  not  waive  any  objections  to  the  admissi- 
bility of  the  deposition ;  on  the  contrary,  it  expressly  reserves 
"all  legal  objections." 
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Its  langnage  u  that  it  "  maj  be  used  and  read  on  the  trial  of 
the  aboTe  action,  sabject  to  all  legal  objections,  as  if  taken  upon 
an  order  of  Ck>urt,  and  upon  doe  notice."  The  true  meaning  of 
the  stipulation  is  this:  that  the  deposition  might  be  read  on  the 
trial,  as  if  taken  upon  an  order  of  the  Court,  provided  there 
were  no  valid  objections  to  its  admissibilitj.  It  is  similar  in 
language  to  nearly  all  stipulations  given  when  depositions  are 
taken.  The  parties  do  not,  at  the  time,  undertake  to  decide 
upon  their  admissibility,  but,  reserving  all  objections,  waive,  for 
their  mutual  convenience,  that  which  is  mere  matter  of  form. 

Nor  is  there  anything  in  section  four  hundred  and  thirty-one 
of  the  Practice  Act,  upon  which  the  District  Judge  seemed  to 
have  based  his  ruling  that  would  justify  the  admission  of  the 
deposition,  if  otherwise  inadmissible.  That  section  reads  thus: 

*'  When  a  deposition  has  been  once  taken,  it  may  be  read  in 
any  stage  of  the  same  action  or  proceeding,  by  either  party,  aod 
shall  then  be  deemed  the  evidence  of  the  party  reading  it" 

The  object  of  this  section  is,  as  it  purports  on  its  face  to  be, 
to  enable  a  party  to  read  a  deposition,  admissible  in  itself,  once 
taken,  in  any  stage  of  the  same'  action  or  proceeding — ^not  to 
render  it  admissible  from  the  mere  fact  it  has  been  once 
[577]  taken.  *If  the  construction  contended  for  were  correct, 
it  would  be  in  the  power  of  a  party  to  introduce  the  testi- 
mony of  any  witness,  however  incompetent  or  interested,  by 
simply  taking  it  by  deposition.  The  statute  says,  once  ti^en, 
it  may  be  read  "  by  either  party."  Such  a  construction  would 
break  down  all  the  rules  of  evidence  applicable  to  oral  testi- 
mony given  in  open  Court,  when  applied  to  testimony  taken  by 
deposition,  and  would  lead  to  manifest  and  manifold  legal  ab- 
surdities. 

If  this  view  of  section  431  be  correct,  then  the  only  question 
for  consideration  is,  whether  the  deposition  of  a  defendant^ 
taken  by  order  of  Court,  is  admissible  for  his  co-defendants. 
On  this  question  there  can  be  no  doubt,  both  upon  principle 
and  authority,  that  it  is  inadmissible. 

The  decision  of  this  Court,  in  the  case  of  Sparks  v.  Kohler, 
8  Cal.  300,  was  based  upon  the  four  hundred  and  twenty-third 
section  of  the  Practice  Act  of  1851,  which  was  amended  in 
1854.  (See  Session  Laws  of  1854,  67;  Pr.  Act,  Sec.  392;  1 
Greenleaf,  Sees.  329,  330:  OcUea  v.  Nash,  April  T.,  1856;  Wolf 
v.  Hnk,  1  Penn.  St.  440;  Bridges  et  al.  v.  Armour^  5  How.  94; 
Supervisors  of  Chenango  v.  Birdsall,  4  Wend.  457;  Fox  v.  Admin- 
istrator  of  WhUing,  16  Mass.  121.) 

But  it  may  be  urged  that  Hooper  himself,  when  called  on  the 
stand,  testified  that  he  was  once  a  member  of  the  firm  of  McH- 
haney,  Thomas  &  Co.,  but  was  not  a  member  at  the  time  the 
notes  sued  upon  were  given,  and  that  therefore  the  deposition 
of  Thomas  was  immaterial.    To  this  I  answer: 

1.  That  Thomas  testified  to  much  more  than  Hooper,  which 
was  material  to  the  case. 

2.  That  the  jury  may  not  have  believed  the  testimony  of 
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Hooper,  particularly  as  it  was  in  direct  contradiction,  in  one 
respect,  with  that  of  Thomas. 

3.  There  was  error,  which  entitles  the  appellant  to  a  reversal, 
if  illegal  evidence  was  admitted,  which  bears  in  the  least  degree 
on  the  question  in  issue. 

In  Worrall  v.  Parmelee,  1  N.  Y.  519,  Chief  Justice  Jewett,  in 
rendering  the  opinion  of  the  Court  of  Appeals,  says: 

"There  are  many  cases  which  hold  that  an  error  in  the 
Court  below,  which  on  its  face,  and  by  legal  necessity,  could  do 
no  injury,  is  not  cause  for  a  reversal  of  the  judgment.  But 
when  the  error  is  in  the  admission  of  illegal  evidence  which 
bears  in  the  least  degree  on  the  question  in  issue,  it  cannot  be 
disregarded." 

See,  also,  Marguand  v.  Webb,  16  John.  90;  Osgood  v.  Presi- 
dent and  Directors  of  the  Manhattan  Co,,  3  Cow.  612. 

When  a  case  comes  up  to  this  Court,  on  a  statement  made  on 
appeal  from  a  judgment,  errors  must  be  examined  and  deter- 
mined, as  upon  a  bill  of  exceptions.  But  when  the  case  comes 
up  on  appeal  from  an  order  granting  or  refusing  a  new 
tnal,  it  *is  different.  In  the  latter  case,  the  Court  may  [578] 
disregard  the  erroiieous  ruling,  as  to  the  admissibility  of 
the  evidence,  if  the  facts  would  by  such  testimony,  have  been 
proved  or  established  by  other  evidence.  The  reason  of  this 
distinction  is  this:  that  in  the  latter  case,  the  motion  for  a  new 
trial  is  addressed,  in  a  certain  extent,  to  the  discretion  of  the 
Court.     (See  Weeks  v.  Lowerre,  8  Barb.  530.) 

Bnjan  &  Ftlhins,  for  Bespondents. 

A  partnership  may  hp  proven  by  common  report  or  general 
reputation.     (2  Greenleai,  483.) 

From  the  necessity  of  the  thing,  proof,  by  general  reputation 
of  partnership,  must  be  admitted. 

But  again,  the  plaintiff  could  not  be  injured  by  the  admission 
of  the  testimony,  because  he  has  failed,  on  his  part,  to  prove 
Hooper  a  copartner  when  the  notes  were  given. 

The  onus  probandi  is  on  him  to  show  that  Hooper  was  a  co- 
partner at  the  time. 

This  he  failed  to  do,  and  he  could,  therefore,  in  no  event,  be 
injured  by  the  admission  of  the  above  question  and  answer. 

The  second  point  made  by  appellant's  counsel  is  equally 
tame.  Page  13  of  record  shows  the  fact  that  defendant, 
Hooper,  offered  to  read,  and  did  read  a  deposition  of  C.  C. 
Thomas,  a  co-defendant,  which  deposition  was  taken  by  plaintiff 
on  notice,  and  which  was  read  by  plaintiff  at  a  former  t^ial  of 
this  cause — the  Court  allowing  the  same  to  be  read  under  the 
four  hundred  and  thirty-first  section  of  the  Practice  Act. 

This  proceeding  was  entirely  regular.  The  plaintiff  having 
taken  the  deposition  and  used  it,  certainly  could  not  object  to 
our  reading  it  for  ourselves.  The  object  of  that  section  was  most 
clearly  to  allow  the  very  thing  to  be  done  which  has  been  done. 
It  says  so  in  language  which  cannot  be  mistaken. 
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The  cases  cited  upon  appellant's  brief  do  not  apply  to  this 
case,  the  statute  being  our  guide,  and  so  plain  and  simple  in  its 
meaning  as  to  not  allow  of  more  than  the  one  interpretation. 
This,  then,  is  all  that  there  is  in  the  case. 

BxTBNETT,  J.,  after  stating  the  facts  in  the  case,  deliyered  the 
opinion  of  the  Court — ^Tebbt,  C.  J. ,  concurring. 

It  is  the  general  rule  that  a  witness  must  state  facts,  and  not 
opinions,  inferences,  or  conclusions.  The  exceptions  to  this 
rule  are  few,  and  relate  mostly,  if  not  entirely,  to  the  opinion 
of  experts,  in  reference  to  questions  of  science  and  skill.  This, 
however,  was  not  a  case  of  that  kind. 

In  answer  to  this  point,  the  learned  counsel  for  the  defendant 
Hooper,  insist  that  such  testimony  is  admissible  to  prove  part- 
nership.    **  A  partnership,"  they  say,  *'  may  be  proved  by  com- 
mon report  or  general  reputation."    (2  Greenleaf,  483.) 
[579]        *  But  the  authority  referred  to  does  not  sustain  the  posi- 
tion taken.     The  learned  author  says: 

"But  evidence  of  general  reputation,  or  common  report,  of 
the  existence  of  a  partnership,  is  not  adniissible,  except  in  cor- 
roboration of  previous  testimony ;  unless  it  be  to  prove  the  fact 
that  the  partnership,  otherwise  shown  to  exist,  was  known  to 
the  plaintiff." 

It  will  be  seen  that  common  report  can  only  be  admitted  for 
two  purposes:  First,  in  corroboration;  and,  second,  to  show 
knowledge  on  the  part  of  the  plaintiff.  But  in  this  case  the  evi- 
dence was  not  offered  for  such  a  purpose,  nor  did  the  evidence 
itself  relate  to  common  report,  but  to  the  opinion  or  inference 
of  the  witness  himself. 

The  question  was  improper  at  the  time  when  put,  but  we  think 
the  error  was  cured  by  the  testimony  of  the  plaintiff  in  rebuttal, 
by  which  it  waS  conclusively  shown,  by  plaintiff's  own  witness, 
that  Hooper  was  not  a  partner  at  the  time  the  notes  were  given. 
It  has  often  been  held  that  a  defect  of  proof  may  be  supplied  by 
the  testimony  introduced  by  the  adverse  party.  The  same  prin- 
ciple will  cure  the  error  committed  by  the  introduction  of  im- 
proper testimony,  when  the  party  objecting  himself  afterwards 
introduces  proper  evidence,  clearly  establishing  the  same  fact. 
The  true  rule  seems  to  be  this  :  that  when  the  jury,  afler  exclud- 
ing the  improper  testimony,  could  not  have  properly  found  a  dif- 
ferent verdict — and  if  they  hod,  the  Court  should  have  granted 
a  new  trial — thflen  the  party  objecting  to  the  testimony  is  not  in- 
jured. 

The  next  point  raised  by  the  counsel  of  plaintiff  relates  to  the 
admission  of  the  deposition  of  Thomas,  one  of  the  defendants. 
This  deposition  had  been  taken  by  the  plaintiff,  and  by  him  read 
on  a  former  trial  of  this  case.  At  the  late  trial  the  deposition  was 
read  by  the  defendant.  Hooper,  and  objected  to  by  the  plaintiff. 

It  was  held  by  this  Court,  in  the  case  of  OaJtes  v.  Nash,  6  Cal. 
192,  and  in  the  case  of  Lwcas  v.  Payne,  7  Cal.  92,  that  a  plaintiff 
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or  defendant  could  not  be  permitted  to  testify  on  the  part  of  his 
co-plaintiff  or  defendant. 

But  the  counsel  for  the  defendant  insists  that  after  a  deposi- 
tion of  one  defendant  has  been  taken  by  the  plaintiff,  then,  under 
the  four  hundred  and  thirty-first  section  of  the  Practice  Act,  a 
co-defendant  can  read  a  deposition  as  evidence  on  his  part.  That 
section  provides  that  "when  a  deposition  has  beea  once  taken, 
it  may  be  read  in  any  stage  of  the  same  action  or  proceeding  by 
either  party,  and  shall  then  be  deemed  the  evidence  of  the  party 
reading  it." 

We  think  the  intention  of  this  section  is  that  v^hich  its  language 
plainly  expresses.  The  defendant  had  the  right  to  read 
the  dep-*osition.  If  it  were  otherwise,  and  a  party  should  [580] 
be  allowed  to  take  the  deposition  of  any  one  or  more  of 
the  adverse  parties,  and  read,  if  it  suited  him — and  if  it  did  not, 
then  to  exclude  it  from  the  other  side— the  result  would  be  that 
a  party,  plaintiff  or  defendant,  could  always  be  fishing  for  evi- 
dence from  adverse  parties,  without  incurring  any  responsibility 
or  danger  on  his  part.  The  party  who  calls  upon  an  adverse 
party  to  testify,  makes  him  a  witness.  By  making  him  a  wit- 
ness, he  waives  his  incompetency  to  be  heard  for  himself,  or  for 
his  co-defendant,  or  co-plaintiffl 

Judgment  affinned. 


aiRWOOD  V.  MARYE  et  al. 

Ai>UDnBTBA.TOB  SKTiTLED  TO  PossBssioN  07  Pbopebt7  .—In  thls  State,  all  the 
property,  both  real  and  personal,  belonging  to  the  estate  of  a  deceased 
person,  goes  into  the  possession  of  the  aMdmiuistrator,  who  is  therefore  a 
necessary  party  to  all  suits  affecting  it. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  plaintiff  filed  his  bill  against  George  T.  Marye  and  Wm. 
Smith,  to  foreclose  a  mortgage  made  by  O.  T.  Marye  and  J.  Ca- 
leb Smith,  now  deceased.  The  complaint  alleges  that  William 
Smith  is  the  heir  of  J.  Caleb  Smith,  and  asks  for  an  order  of 
service  of  summons  by  publication  upon  him,  which  was  granted, 
and  service  so  made.  Judgment  by  default  was  entered  in  favor 
of  plaintiff.    Defendants  appealed. 

Howard  db  Goold,  for  Appellants. 

Fdbens  db  Tracy,  for  Respondent. 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court — Bxmvr&rr,  J., 
and  Field,  J.,  concurring. 

This  action  was  instituted  to  foreclose  a  mortgage  on  land 
executed  by  George  F.  Marye  and  J.  Caleb  Smith. 

The  complaint,  after  setting  out  the  note  and  mortgage  sued 
on,  alleges  that  Smith,  one  of  the  mortgagors,  is  dead ;  that  one 
William  Smith,  a  resident  of  Virginia,  is  his  heir,  and  asks  that 
service  be  made  on  the  heir,  by  publication ;  which  was  done. 
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It  does  not  appear  whether  there  was  anj  administrator  of  the 
estate  of  Smith ;  the  plaintiff  seems  to  have  proceeded  under  the 
idea  that  the  heir  was  the  only  person  interested  in  or  capable  of 
exercising  control  over  the  real  estate  of  the  deceased. 

This  doctrine  never  obtained  in  California.  By  our  statute 
**  regulating  the  settlement  of  estates/'  all  property  of  the  de- 
ceased, both  real  and  personal,  goes  into  the  possession 
[581]  of  the  '^^  administrator.  The  administrator  being  entitled 
to  the  possession  of  the  real  property,  must  be  made  a 
party  to  all  suits  affecting  it.  The  complaint  is  therefore  defect- 
ive for  want  of  proper  parties. 

Judgment  reversed,  and  bill  dismissed. 


HENDERSON  v.  GREWELL. 

i<AcKNOwi«BDOMmT,  WHAT  MOST  Show. — ^Acknowledgments  to  a  deed  shonld 
show  that  the  officer  knew  the  pemon,  and  that  sach  person  acknowl- 
edged to  him  that  he  exeonted  the  deed. 

PoBSXssioN,  Emtbt  INTO.— Parties  haying  the  title,  and  the  present  right  of 
possession,  can  always  enter  peaceably  into  the  possession  of  premises, 
and  cannot  be  held  liable  for  so  doing,  in  trespass  or  ejectment.  If  he 
ases  force,  the  remedy  is  by  forcible  entry  and  detainer. 

Idem.— The  plaintiff  having;  entered  into  possession  under  S.  M.  H.,  and  in 
subordination  to  his  title,  cannot  question  S.M.  H.'s  right  to  execute 
the  mortgage  or  agreement,  which  conferred  the  right  of  re-entry  npon 
defendant. 

Appeal  from  the  District  Court  of  the  Third  Judicial  District, 
County  of  Santa  Clara. 

This  was  an  action  of  ejectment  brought  by  the  plaintifT,  W. 
L.  Henderson,  to  secure  the  possession  of  a  tract  of  land  in 
Santa  Clara  county.  The  evidence  shows,  that  one  Samuel 
Henderson,  in  November,  1852,  purchased  the  land  in  contro- 
versy of  the  defendant;  that  the  purchase  was  made  principally 
upon  credit;  that  at  the  time  of  said  purchase,  he  was  put  in  the 
possession  of  the  land  by  Grewell,  the  defendant;  that  when  he 
went  into  the  possession  thereof,  his  brother,  the  plaintiff,  went 
with  him,  and  resided  on  said  land,  with  the  understanding  that 
the  two  should  work  the  land  on  joint  account;  that  shortly  after 
they  thus  were  in  possession,  Samuel  Henderson  abandoned  the 
place,  in  June,  1853,  and  went  into  a  different  part  of  the  state 
to  reside;  that  plaintiff  remained  in  full  possession  of  the  premi- 
ses until  June,  1855,  when  he  was  ejected  by  defendant;  that 
when  Samuel  Henderson  left  the  land,  he,  without  the  knowl- 
edge of  plaintiff,  attempted  to  execute  a  mortgage  on  the  land 
to  Grewell,  to  secure  the  unpaid  purchase-money,  which  was  as 
follows: 

This  indenture,  made  the  4th  day  of  January,  1854,  between 


1.  ated  Overman  S.  M,  Co,  r.  American  M,  Co,,  7  Ner.  918. 
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Jacob  Grewell  of  the  first  part,  and  Samuel  M.  Henderson  of  the 
second  part,  witnesseth:  That  the  said  party  of  the  first  part, 
for,  and  in  consideration  of,  the  sum  of  twenty-five  hundred  dol- 
lars to  him  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, hath  bargained,  sold,  and  confirmed,  and  by  these  pres- 
ents doth  bargain,  sell,  and  confirm,  unto  the  said  party  of  the 
second  part,  and  to  his  heirs  and  assigns  forever,  all  that  cer- 
tain tract  of  land  situate  and  bounded  as  follows,  to  wit:  On 
the  north,  by  Dr.  Bascom's  claim,  on  the  east  by  Itlr. 
Edwin  Enapp's  claim,  *on  the  south  by  Austin's  claim,  [582] 
on  the  west  by  Asa  Gre well's  claim. 

To  have  and  to  hold  the  above-bargained  premises  to  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  to  the  sole  and 
only  proper  lise,  benefit,  and  behoof  of  the  said  party  of  the 
second  part,  his  heirs  and  assigns,  forever. 

Provided,  always,  and  these  presents  are  upon  the  express 
condition,  that,  if  the  said  party  of  the  second  part  pay  to  the 
said  party  of  the  first  part  the  just  and  full  sum  of  twenty-five 
hundred  dollars,  on  or  before  the  1st  day  of  May,  which  will  be 
in  the  year  a.  d.  1854,  with  lavirful  interest  until  paid,  according 
to  the  condition  of  two  several  notes,  bearing  even  date  here- 
with, executed  by  the  party  of  the  second  part  to  the  party  of 
the  first  part,  then  these  presents  and  the  said  notes  shall  cease 
and  be  null  and  void. 

But  in  case  of  the  non-payment  of  the  said  sum  of  twenty-five 
hundred  dollars,  or  any  part  thereof,  so  to  become  due  at  the 
time  or  times  above  limited  for  the  payment  thereof,  then,  in 
every  such  case,  it  shall  and  may  be  lawful  for  the  said  party  of 
the  first  part,  his  heirs,  executors,  administrators,  or  assigns; 
and  the  said  party  of  the  second  part  doth  hereby  empower  and 
authorize  the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators,  or  assigns,  to  enter  and  possess  the  aforesaid 
premises,  with  the  appurtenances  thereunto  belonging. 

Madd  and  subscribed  in  the  State  of  California  and  county  of 
Santa  Clfira,  on  the  fourth  day  of  January,  ▲.  d.  eight  hundred 
and  fifty-four. 

In  witness,  I  hereunto  .affix  my  hand  and  seal. 

Samuel  M.  Hendebson.      [l.s.] 

State-of  California,  ) 

County  of  Santa  Clara. ) 
Be  it  remembered,  that  on  this  4th  day  of  January,  a.  d.  1854, 
personally  appeared  before  me,  the  undersigned,  Notara  Publick 
within  and  for  the  County  and  State  aforesaid,  Samuel  M.  Hen- 
derson, personally  known  to  me  to  be  the  identical  person 
whose  name  is  subscribed  to  the  foregoing  instrument  of  writ- 
ing, and  acknowledged  the  same  to  be  his  signature,  and  that 
he  executed  the  same  for  matters  and  things  therein  contained. 

Given  under  my  hand  and  seal  the  day  and  year  above  writ- 
ten, *'  turn  over  for  the  same." 

Caswell  Davis,  Notara  Publick. 
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Filed  for  record  at  5^  o'clock,  p.  m.,  Januaty  4, 1854,  and  re- 
corded in  Book  B  of  Mortgages,  pages  169  and  170. 

S.  A.  Clabk,  Recorder. 
By  F.  Lewis,  Deputy. 

[583]  *  Afterwards,  on  the  2d  of  November,  1854,  Grewell 
commenced  an  action  against  Samuel  Henderson,  in  the 
District  Court  to  foreclose  this  pretended  mortgage.  The  plaint- 
iff was  not  a  party  to  this  suit.  The  summons  therein  was  served 
by  publication,  and  on  the  27th  of  April,  1855,  judgment  was  had 
by  default,  and  a  decree  rendered  for  the  sale  of  the  land,  and 
that  the  sheriff  should  put  the  purchaser  into  possession.  From 
this  judgment  Samuel  Henderson  appealed  to  this  Court,  and 
while  said  appeal  was  pending,  the  sheriff,  under  the  decree, 
sold  the  land  to  defendant,  and  put  him  into  possession  by  oust- 
ing plaintiff.  This  was  prior  to  the  expiration  of  the  six  months 
allowed  for  redemption. 

The  judgment  in  the  case  of  Orewdl  v.  Henderson,  was  after- 
wards reversed  by  this  Court,  on  the  ground  that  the  publication 
of  notice  was  insufficient. 

On  the  trial  of  this  cause  the  defendant  introduced  in  evidence 
the  judgment-roll  and  proceedings  in  the  case  of  Grewell  v. 
Henderson,  which  embraced  the  instrument  or  mortgage,  and 
relied  upon  both  the  decree  in  that  case  and  the  instrument  in 
writing,  to  justify  his  re-entry  upon  the  premises,  and  his  ouster 
of  plaintiff.  The  Court,  among  others,  gave  the  following  in- 
struction to  the  jury,  under  the  exception  of  defendant's 
counsel : 

"That  the  instrument  read  in  evidence,  purporting  to  be  a 
mortgage,  was  not  in  law  a  mortgage  ;  and  that  it  was  not  prop- 
erly acknowledged  ;  and  that,  although  recorded,  it  was  insuffi- 
cient to  impart  notice  to  the  plaintiffs  of  its  contents." 

The  jury  found  a  verdict  for  the  plaintiff.  Defendant  then 
moved  for  a  new  trial,  which  being  granted,  plaintiff  took  this 
appeal  from  the  order  granting  a  new  trial 

H  M.  Voorhies,  for  Appellant. 

W.  T.  Wallace,  for  Respondent. 

BuBNETT,  J.,  delivered  the  opinion  of  the  Court — Tebbt,  C.  J., 
concurring. 

This  was  an  action  of  ejectment.  There  are  several  questions 
raised  in  the  case,  but  the  decision  of  one  or  two  points  will  ren- 
der any  notice  of  the  others  unnecessary. 

The  first  question  regards  the  sufficiency  of  the  certificate  of 
the  notary,  wherein  he  states  that  Samuel  M.  Henderson  was 
*•  known  to  him  to  be  the  identical  person  whose  name  is  sub- 
scribed to  the  foregoing  instrument  of  writing,  and  acknowledged 
the  same  to  be  his  signature,  and  that  he  executed  the  same  for 
matters  and  things  therein  contained." 
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It  is  -well  settled  that  the  exact  form  of  the  certificate  ^ 

given  *in  the  statute  need  not  be  followed.     All  that  is    [584] 
necessary,  is  a  substantial  compliance  with  the  statute. 

The  seventh  section  provides  that  the  certificates  shall  '*  state 
the  fact  of  acknowledgment,  and  that  the  person  making  the 
same  was  personally  known  to  the  officer  granting  the  certL&cate 
to  be  the  person  whose  name  is  subscribed  to  the  conveyance  as 
a  party  thereto,  or  was  proved  to  be  such,"  etc. 

Under  the  provisions  of  this  section,  there  are  two  essential 
facts  that  must  be  stated  in  the  certificate: 

1.  The  fact  of  acknowledgment. 

2.  The  identity  of  the  person. 

The  fact  of  acknowledgment  must  be  stated.  {Bryan  v.  Ram^ 
irez,  ante  461.)  The  identity  of  the  party  must  be  stated.  {Kel- 
sey  V.  Dunlap,  7  Gal.  160.)  The  word  "  personally"  need  not  be 
inserted,  because  not  found  in  the  statutory  form.  ( Welch  v, 
Sullivan,  ante  165.)  The  form  given  in  the  statute  is  sufficient, 
but  not  essential,  so  the  requisites  stated  in  the  fifth  and  seventh 
sections  are  contained  in  the  certificate.  The  words  ''described 
in,  and  who  executed  "  are  not  essential.  (2  Cow.  567.)  The 
seventh  section  does  not  require  them  to  be  inserted.  The  cer- 
tificate in  this  case  sufficiently  states  the  identity  of  the  party. 
The  fact  of  acknowledgment  is  also  sufficiently  stated.  It  is  true 
that  it  does  not  state  that  the  party  acknowledged  that  he  exe- 
cuted the  instrument  "  freely  and  voluntarily,"  but  this  is  not 
essential,  and  the  voluntarily  execution  of  the  instrument  must 
be  presumed,  from  the  fact  that  he  acknowledged  that  he  ''exe- 
cuted the  same." 

The  instrument,  then,  being  properly  acknowledged  and  re- 
corded, was  notice  to  all  parties  concerned.  And  whether  a 
mortgage  or  not,  it  gave  the  defendant,  Grewell,  the  right  of  re- 
entry upon  the  failure  of  Samuel  M.  Henderson  to  pay  the  notes. 
The  plaintiff  having  entered  under  Samuel  M.  Henderson,  and 
in  subordination  to  his  title,  cannot  question  his  right  to  execute 
the  instrument.  If  Grewell  had  the  right  to  re-enter  upon  the 
possession  of  Samuel  M.  Henderson,  he  had  equally  the  right  to 
re-enter  upon  the  possession  of  the  plaintiff.  The  party  who 
has  the  title,  and  the  present  right  of  possession,  can  always 
peaceably  enter  into  possession  of  the  premises,  and  cannot  be 
held  liable  for  so  doing,  on  trespass  or  ejectment.  If  he  uses 
force,  he  will  be  liable  to  the  remedy  of  forcible  entry  and  de- 
tainer. 

In  the  case  of  OreweU  v.  Henderson,  (7  Cal.  270,)  we  expressed 
the  opinion  that  the  instrument  was  not  a  mortgage.  It  was  not 
necessary  then  to  decide  that  point,  as  the  decision  rested  upon 
another  ground.  Neither  is  it  necessary,  in  this  case,  to  decide 
whether  the  instrument  was  a  mortgage  or  not. 

The  Court  did  not  err  in  granting  a  new  trial,  and  the  judg- 
ment is  affirmed. 
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1585)    *THE  CALIFORNIA    STEAM  NAVIGATION   COM- 
PANY  V.  WRIGHT.* 

Pleading — Want  op  Capacity  to  bb  Speciaixt  Pleaded.— The  want  of 
capacity  in  plaintiff  to  sue  Bhoold  be  specifically  set  up  in  the  answer. 
The  general  issae  is  not  sufficient. 

CoTENANT,  WHKN  Bi2a>iNa. — Where  the  defendant  being  the  owner,  in  whole 
or  in  part,  of  certain  steamers,  m  consideration  of  a  sum  of  money  paid 
to  him,  covenanted  that  he  would  not  run,  or  suffer  to  be  run,  or  em- 
ployed, those  steamers  on  certain  waters  of  the  State:  Held,  that  he 
was  not  released  from  his  covenant  by  a  sale  of  the  steamers,  or  of  his 
interest  therein. 

Ideu. — A  voluntary  promise  by  the  holder  of  defendant's  agreement,  that 
he  would  not  assign  it,  was  not  binding;  and  where  the  contract  was  in 
fact  made  for  the  benefit  of  a  company  in  which  the  obligee  held  stock, 
with  knowledge  of  that  fact  on  the  part  of  the  defendant,  such  promise 
was  in  fraud  of  the  company's  rights,  and  the  defendant  could  not  avail 
himself  of  it. 

Idem.— Nor  if  the  fact  is  that  defendant  was  kept  in  ignorance  by  the  ob- 
ligee of  the  contract,  that  he  was  acting  for  the  company,  can  the  de- 
fendant avail  himself  of  the  fact  as  a  defense,  no  fraud  being  alleged, 
while  he  retains  the  consideration  paid  for  his  contract.  He  cannot  re- 
tain the  consideration  on  the  ground  of  fraud,  and  resist  the  payment 
of  the  penalty  of  an  infraction  of  his  contract  on  the  same  ground. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict. 

This  was  an  action  upon  a  contract  made  by  the  defendant, 
being  the  owner  of  or  interested  in  certain  steamboats,  with 
Richard  Chenery,  also  the  owner  of  steamboats,  whereby  the 
defendant,  in  consideration  of  fifteen  thousand  dollars  to  be 
paid  by  Chenery,  covenanted  that  he  would  not  **run,  or  suffer 
to  be  nm,  or  employed,  the  steamer  "West  Point,  or  other 
steamer  "  in  which  he  was  interested,  to  navigate  certain  waters 
of  this  State  at  any  time  within  three  years  from  the  date  of  his 
contract,  which  was  made  February  21, 1854,  and  that  if  he 
failed  to  comply  with  his  contract,  he  would  pay  to  Chenery,  or 
his  assigns,  the  sum  of  fifteen  thousand  dollars.  The  contract 
was,  on  March  1,  1854,  assigned  by  Chenery  to  the  plaintiff, 
then  and  now  a  corporation,  organized  under  the  laws  of  this 
State.  The  contract  was  assigned  to  plaintiff  in  the  fall  of  1855. 
The  complaint  alleges  a  breach  of  the  contract  by  defendant, 
and  prays  for  judgment  for  fifteen  thousand  dollars. 

The  defendant  demurred  to  the  complaint,  and  the  demurrer 
being  sustained  by  the  Court  below,  and  judgment  entered  for 
defendant,  the  plaintiff  appealed  to  this  Court,  when  the  judg- 
ment of  the  Court  below  was  reversed,  and  the  cause  remanded. 
(6  Cal.  258.) 

The  defendant  then  answered  in  the  Court  below,  and  the 
plaintiff  recovered  a  judgment  for  fifteen  thousand  dollars,  from 
which  defendant  appealed. 

It  was  shown  by  the  defendant  on  the  trial  that  he  had  part- 
ed with  his  interest  in  the  vessels  concerning  which  he  con- 


*8ee  Bunexase.  6  Oal.  258. 
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tracted,  ^before  the  alleged  breach  of  contract  occurred.  [586J 
It  was  proved  that  at  the  date  of  the  contract  the  defend- 
ant was  interested  in  the  steamer  Goliah,  and  that  she  did 
actually  run  upon  the  streams  specified  in  the  contract,  and 
from  which  she  was  thereby  to  be  excluded,  within  three  years 
from  the  date  of  the  contract.  It  was  also  shown  that  Chenery 
had  ceased  to  be  interested  in  steamboats  before  the  alleged 
breach,  and  had  assigned  the  agreement  after  defendant  had 
parted  with  his  in  the  Goliah.  The  defendant  sold  his  interest 
in  August,  1854;  Chenery  ceased  to  be  interested  in  steamboats 
in  April,  1855.  The  assignment  of  the  agreement  to  plaintiffs 
was  made  in  August,  September,  or  October,  1855;  written 
notice  of  the  assignment  was  given  to  defendant,  by  the  plaintiff, 
October  9,  1855.  The  Goliah  was  put  upon  the  Sacramento 
River  (one  of  the  streams  prohibited  to  her  by  the  contract), 
October  6,  1855,  and  taken  off  in  the  middle  of  November,  1856. 
On  September  19,  1855,  Chenery  wrote  a  letter  to  the  defend- 
ant, in  which  he  asked  as  a  favor,  that  if  defendant  sold  his 
vessel  (the  Goliah),  he  should  be  informed  of  it  before  the  sale, 
in  order  that  his  (Chenery's)  creditors  might  sell  his  stock, 
which  was  pledged  to  them,  to  better  advantage.  It  was  proved, 
however,  that  the  defendant  knew  before  he  sold  his  interest  in 
the  Goliah  that  the  contract  was  made  by  Chenery,  for  the 
benefit  of  the  company,  the  plaintiff  herein,  then  about  to  be 
formed,  and  that  the  plaintiff  paid  the  fifteen  thousand  dollars, 
and  twenty-five  hundred  dollars  additional,  agreed  to  be  paid, 
if  the  West  Point  was  sent  to  sea. 

Crockett  and  PagCf  for  Appellant. 

1.  The  Court  erred  in  admitting  in  evidence  the  plaintiff's 
charter  or  act  of  incorporation;  and  we  maintain,  a  steanTship 
or  steamboat  company  cannot  be  incorporated  under  the  Act  of 
1853,  but  must  conform  to  the  Act  of  1850,  which  this  charter 
does  not  profess  to  do. 

2.  We  submit  that  upon  a  fair  and  reasonfift)le  interpretation 
of  the  contract,  when  Wright  ceased  to  have  any  interest  in,  or 
control  over  the  Goliah,  he  was  not  responsible  for  her  future 
employment;  audit  was  no  breach  of  Wright's  covenant  for 
Brown,  who  then  owned  her,  to  employ  her  in  the  Sacramento 
trade.  We  think  the  obvious  meaning  of  Wright's  undertaking 
was  that  no  boat  in  which  he  was  then,  or  might  thereafter  be- 
come interested,  or  over  which  he  exercised  control,  should, 
whilst  he  was  interested  in,  or  exercised  control  over  it,  engage 
in  the  prohibited  navigation,  dmiug  the  time  specified.  The 
object  of  the  contract  was  to  avoid  a  competition  with  the  boats 
owned  or  controlled  by  Wright,  whilst  so  owned  or  controlled 
by  him,  and  not  to  make  him  responsible  for  the  employ- 
ment *of  boats  in  which  he  had  no  interest,  and  over  [587] 
which  he  had  no  control. 

A  different  construction  of  the  contract  would  have  had  the 
effect,  practically,  to  prevent  Wright  from  selling  any  interest 
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he  owned  in  steamboats,  during  the  three  years;  and  this  would 
be  against  public  policy,  as  tending  to  prevent  the  alienation  of 
p»roperty,  and  operating  as  a  restraint  upon  trade.  These  con- 
siderations are  entitled  to  great  weight  in  respect  to  steam- 
boats, which  are  now  the  great  vehicles  of  commerce;  and  the 
untrammeled  transmission  of  which,  from  hand  to  hand,  is  in- 
dispensable to  the  necessities  of  trade.  If,  therefore,  the  effect 
of  the  contract  was  to  restrain  Wright  in  the  sale  of  his  interest, 
it  was  void  as  against  public  policy.    (Story  on  Cont.  Sec.  546.) 

3.  The  proof  shows,  that  before  the  alleged  breach  of  the 
contract  occurred,  Chenery  had  wholly  ceased  to  be  interested 
in  steamboats,  which  fact  was  known  to  Wright,  who  was  igno- 
rant, however,  that  the  contract  had  been  assigned  to  the 
plaintiff;  and  it  was  not  in  fact,  assigned,  until  about  the  time 
of  the  alleged  breach;  no  notice  of  the  assignment  having  been 
given  to  AViight,  until  the  9th  of  October,  1855,  which  was 
four  days  after  Brown  had  commenced  running  the  Goliah  in 
the  Sacramento  trade.  On  the  19th  of  September,  Chenery, 
whom  Wright  believed  to  be  still  the  holder  of  the  contract, 
addrei^sed  a  letter  to  Wright,  evincing  clearly  his  knowledge 
that  the  boat  was  about  to  be  sold  to  Brown,  and  in  that 
event,  would  be  placed  in  the  Sacramento  trade.  He  does  not 
remonstrate  against  it;  but,  on  the  contrary,  evidently  concedes 
the  right  of  the  new  owner  to  employ  her  as  he  pleases,  without 
any  liabili^  upon  Wright;  but  forese.eing  that  such  employ- 
ment of  the  boat  might  impair  the  value  of  the  stock  of  the 
company,  he  asks,  as  a  favor,  to  be  notified  in  advance  of  the 
sale,  so  that  his  stock,  held  by  his  creditors,  may  be  sold  out 
before  the  sale  of  the  boat.  He  manifestly  interprets  the  con- 
tract as  permitting  Wright  to  sell,  without  being  responsible 
for  the  future  employment  of  the  boat;  and  it  is  a  well  estab- 
lished rule,  that  when  the  parties  interpret  their  own  contracts, 
the  Courts  will  give  them  the  same  interpretation.  So  far  as 
Wright  was  concerned,  he  had  a  right  to  treat  Chenery  as  the 
owner  of  the  contract,  being  then  ignorant  of  the  assignment; 
and  when  Chenery  concedes,  as  he  evidently  does  in  his  letter, 
the  right  of  the  purchaser  to  employ  the  boat  as  he  pleases, 
without  any  liability  upon  Wright,  the  latter  was  fully  justified 
in  acting  on  that  cons^uction  of  the  contract. 

4.  Chenery,  at  the  date  of  the  alleged  breach,  having  ceased 
to  be  interested  in  navigation,  as  was  weU  known  to  Wright, 
and  the  latter  having  no  knowledge  of  the  assignment,  had  the 
right  to  treat  his  obligation  as  at  an  end,  and  Chenery's  letter 

manifestly  induced  the  belief  that  he  should  make  no  op- 
[588]    position  "^to  the  contemplated  employment  of  the  boat  in 
the  Sacramento  trade. 

5.  The  plaintiff  was  not  competent  in  law  to  take  an  assign- 
ment of  the  contract,  and  enforce  the  same,  even  though  its  act 
of  incorporation  was  conceded  to  be  valid.  The  company  was 
incorporated  to  navigate  the  waters  of  this  State  with  steam 
vessels,  for  the  transportation  of  freights  and  passengers;  and 
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though  it  would  be  authorized  to  do  any  act,  fairly  and  legiti- 
mately within  the  scope  of  its  charter,  or  necessaiy  to  the  com- 
plete enjoyment  of  the  franchise,  we  maintain  that  this  does  not 
include  a  power  to  enter  into  contracts,  or  take  an  assignment 
of  contracts  made  with  other  parties,  binding  such  other  parties 
not  to  engage  in  navigation. 

What  powers  may  be  exercised  by  corporations,  as  incidental 
to  the  purposes  of  their  creation,  is  fully  set  forth  in  Angell  and 
Ames  on  Corp.,  sees.  256  to  276.  But  we  invite  the  especial  at- 
tention of  the  Court  to  the  following  cases:  State  v.  Com'rs,  etc.y 
3  Zabr.,  510;  AbboU  v.  BaU.  and  Bapp.  St,  Packet  Co.,  1  Md.  Ch. 
Dec.  542;  Pennsylvania  Co.  v.  Daridridge,  8  Gill  &  J.  248;  Cole- 
man V.  Eastern  County  Eaiiway,  10  Beav.  1. 

6.  The  concealment  by  Chenery  from  Wright,  of  the  fact  that 
the  company  was  about  to  be  organized,  and  that  the  contract 
was  really  for  its  benefit,  was  a  fraud  upon  Wright,  which 
vitiated  the  contract.  The  profits  to  be  derived  from  running 
his  boats  depended  upon  the  extent  of  the  competition.  With 
an  opposition  conducted  by  Chenery,  Mintum  and  others,  he 
might,  and  probably  did  anticipate  small  profits,  and  was  there- 
fore willing  to  retire  from  the  trade  for  a  small  pricey  but  with 
the  boats  of  these  several  persons  concentrated  into  the  hands 
of  a  corporation,  he  might,  for  aught  that  appears,  have  consid- 
ered his  boats  more  valuable,  and  his  chances  for  large  profits 
better. 

t)an€8.  Lake  &  Boyd,  for  Bespondent. 

Most  of  the  objections  raised  by  the  appellant  to  this  judg- 
ment, were  passed  upon  by  this  Court,  when  this  case  was  here 
upon  demurrer  to  the  complaint. 

The  main  ground  of  error  now  insisted  on  by  the  appellant 
is,  that  the  plaintiff  is  not  a  corporation;  or,  in  other  words,  has 
not  legal  capacity  to  sue. 

We  submit  that  this  objection  comes  too  late.  It  should 
have  been  specially  set  up  in  the  answer. 

It  is  not  necessary  to  consider  whether,  at  common  law,  a 
plea  of  the  general  issue  put  in  issue  the  existence  of  the  cor- 
poration. 

The  decisions  on  that  point  are  confiicting. 

In  Massachusetts,  New  Hampshire,  Maryland,  Kentucky  and 
Ohio,  it  is  held  that  such  defense  must  be  specially 
pleaded  (see  *1  Mass.  159;  6  N.  H.  527;  Id.  197;  5  Har.  [589] 
&  J.  489;  7  Mon.  584);  while  in  New  York  it  was  held 
that  the  general  issue  put  the  plaintiff  to  the  proof  of  its  cor- 
porate existence.  The  inconvenience  of  such  rule  induced  the 
Legislature  to  interpose,  and  there  is  now  a  statute  of  that 
State  which  provides  that  such  defense  must  be  specially 
pleaded. 

Under  our  Practice  Act,  we  insist  such  defense  should  be  spe- 
cially set  up  by  answer. 

Section  forty  provides  for  cases  in  which  the  defendant  may 
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demur  to  the  complaint,  and  among  the  causes  of  demurrer 
"that  the  plaintiff  has  not  the  legal  capacity  to  sue." 

Section  forty-four  enacts  that  "  lehen  any  of  the  matters  enu- 
merated in  section  forty,  do  not  appear  on  the  face  of  the  com- 
plaint, the  objection  may  be  taken  by  answer." 

Section  forty-five  provides  that  "  if  no  such  objection  be  taken, 
either  by  demurrer  or  answer,  the  defendant  shall  be  deemed  to 
have  waived  the  same,"  excepting  only  the  objection  to  the  ju- 
risdiction of  the  Court,  and  the  objection  that  the  complamt 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  second  point  made  by  the  appellant,  requires  only  to  be 
re-stated  in  a  condensed  form,  to  show  its  unsoundness. 

The  proposition  is,  that  Wright,  after  receiving  seventeen 
thousand  five  hundred  dollars,  in  consideration  of  which  sum 
he  covenants  ''that  he  will  not  run,  or  suffer  to  be  run  or  em- 
ployed,'' the  steamer  Goliah,  for  a  given  period  of  time,  might 
the  next  day  sell  the  steamer,  and  the  purchaser  would  be  at 
liberty  to  navigate  her  where  he  pleased,  and  it  would  be  no 
breach  of  the  contract  on  the  part  of  Wright. 

Such  was  neither  the  letter  nor  the  spirit  of  the  contract.  The 
covenant  on  the  part  of  Wright  was  that  his  steamboats  should 
not  run  within  the  stiptdated  limits,  for  which  covenant  he  was 
paid  a  large  sum  of  money.  Nothing  could  release  him  from  a 
faithful  performance  of  the  covenant  short  of  an  express  license. 
No  license  was  pleaded  or  attempted  to  be  proved. 

On  the  contraiy ,  the  evidence  shows  that  Wright  *knew,  shortly 
after  entering  into  the  contract,  that  it  was,  in  fact,  made  in  con- 
templation of  the  formation  of  the  Navigation  Company,  and  for 
its  benefit,  and  so  knowing,  he  from  time  to  time  received  the 
whole  consideration  for  the  covenant  on  his  part,  seventeen 
thousand  five  hundred  dollars,  from  the  Company. 

BuKNETT,  J.,  delivered  the  opinion  of  the  Court— Tebet,  C.  J., 
and  Field,  J.,  concurring. 

This  was  an  action  to  recover  a  specified  sum  as  stipulated 
damages. 

The  case  was  before  this  Court  in  July,  one  thousand 
[590]  eight  *  hundred  and  fifty-six,  *  when  the  judgment  of  the 
Court  below  sustaining  the  demurrer  to  the  complaint 
was  reversed,  and  the  cause  remanded  for  further  proceedings. 
The  defendant  answered,  and  the  plaintiff  had  judgment,  from 
which  the  defendant  appealed. 

The  first  point  made  by  the  learned  counsel  of  appellant  is 
that  the  Court  erred  in  admitting  in  evidence  the  plaintiff's 
charter.  They  insist  that  a  steamboat  company  cannot  be  in- 
corporated under  the  Act  of  1853. 

But  we  are  not  permitted  to  examine  this  question,  as  the 
answer  did  not  properly  put  it  in  issue.  The  answer  was  a  sim- 
ple denial  of  the  allegations  of  the  complaint  in  general  terms, 
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except  as  to  one  point.  Under  the  provisionB  of  the  fortieth, 
forty-fourth  and  forty-fifth  sections  of  the  Practice  Act,  the 
want  of  capacity  in  the  plaintiff  to  sue,  should  have  been  spe- 
cially set  up  in  the  answer.  The  general  issue  is  not  sufficient. 
(1  Mass.  1,  159;  6  N.  H.  627,  197;  7  B.  Mon.  481.) 

The  want  of  legal  capacity  to  sue  is  a  personal  Usability;  and 
if  the  defendant  intends  to  set  up  such  a  defense,  he  should 
state  so  distinctly.    The  general  denial  relates  to  the  other  facts 
alleged  concerning  the  contract.     The  defense,  that  the  plaintiff    I 
has  not  legal  capacity  to  sue,  goes  to  the  entire  action,  consti-    \ 
tuting  a  full  separate  defense,  and  should  be  separately  stated. 

The  second  point  made  by  the  defendant  is  "that  upon  a  fair 
and  reasonable  interpretation  of  the  contract,  when  Wright 
ceased  to  have  any  interest  in,  or  control  over  the  Goliah,  he 
was  not  responsible  for  her  future  employment." 

In  Uie  agreement,  the  defendant,  Wright,  stipulated  that  he 
would  not  run,  or  suffer  to  be  run,  or  employed,  the  said  steamer 
West  Point,  or  any  other  steamer  in  which  he  is  now  or  may 
hereafter  be  interested." 

It  appears,  from  the  testimony,  that  defendant,  at  the  time  he 
made  the  covenant,  owned  one  third  of  the  Goliah,  but  that  he 
had  parted  with  his  interest  to  his  two  sons,  before  the  steamer 
was  put  upon  the  Sacramento  river.  And  his  counsel  insist  that 
tmder  the  agreement,  properly  construed,  "it  was  a  present, 
subsisting  interest,  or  control,  at  the  date  of  the  alleged  breach 
of  the  covenant,  which  was  to  determine  his  liability;  and  not  an 
interest  held  before  or  after  the  act  complained  of." 

It  is  true  that  the  interpretation  making  defendant  liable  after 
he  had  parted  with  his  interest  in  the  Goliah,  would  prevent 
him  from  selling  his  interest  in  the  vessel,  except  at  his  peril. 
He  could,  however,  have  protected  himself  by  binding  the  pur- 
chaser not  to  employ  her  in  the  prohibited  trade.  But,  on  the 
other  hand,  if  we  adopt  the  interpretation  of  defendant's  coun- 
sel, the  plaintiff's  assignor  made  a  very  foolish  arrangement,  for 
if  Wright  could  sell  the  vessels  in  which  he  was  then  interested, 
and  thereby  absolve  himself  from  all  responsibility,  then 
*the  substantial  purposes  of  the  agreement  would  have  [591] 
been  defeated. 

The  language  of  the  agreement  is  too  specific,  definite,  and 
certain,  to  be  mistaken.  The  object  of  tiie  covenant  was  to 
exclude  from  the  trade  certain  vessels  then  belonging  to  defend- 
ant, in  whole  or  in  part,  and  also  all  others  that  might  there- 
after belong  to  him  at  any  time  within  the  stipulated  period  of 
three  years.  And  this  construction  is  supported  by  the  stiptda- 
tion  that  the  vessels  themselves  were  pledged  to  secure  the  due 
performance  of  the  contract  on  his  part. 

The  third  point  made  by  defendant's  counsel  is,  that  at  the 
time  of  the  alleged  breach,  Chenery,  the  assignor  of  plaintiff, 
had  ceased  to  be  interested  in  steamboats,  and  the  assignment 
of  the  agreement  was  made  after  defendant  had  sold  his  interest 
in  the  vessel.    It  appears  defendant  sold  his  interest  August, 
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1854;  Chenery  ceased  to  have  any  interest  in  steamboats  in 
April,  1855 ;  the  assignment  of  the  agreement  was  made  in  Au- 
gust, September,  or  October,  1855  ;  written  notice  of  the  assign- 
ment was  given  to  defendant  bj  the  plaintiff  October  9,  1855; 
the  Goliah  was  put  on  the  Sacramento  river,  October  5,  1855, 
and  taken  off  on  the  middle  of  November,  1 855.  On  the  19th 
of  September,  1855,  Chenery  wrote  a  letter  to  defendant,  in  which 
he  asked  defendant,  as  a  particular  favor,  in  case  he  sold  his 
vessel,  to  inform  him  before  the  sale,  that  Chenery's  creditors 
might  sell  his  stock  (which  was  pledged  to  them  as  collateral 
security)  to  better  advantage.  It  is  insisted  that  these  facts 
show  that  Chenery,  who  then  held  the  agreement,  considered 
Wright  authorized  to  sell,  and  that  he  would  not  be  responsible 
if  his  vendors  should  put  the  vessel  into  the  prohibited  trade; 
and  that  defendant  was  misled  by  the  acts  of  Chenery,  and 
induced  to  take  the  course  he  did  by  the  latter's  implied  consent. 
But  the  proof  shows  that  defendant  had  sold  all  his  interest  in 
August,  1854,  and  that  the  agreement  was  in  fact  made  by 
Chenery  for  the  benefit  of  the  company  then  about  to  be  incor- 
porated ;  that  the  seventeen  thousand  five  hundred  dollars 
agreed  to  be  paid  by  Chenery  was  paid  by  the  company  in 
checks  drawn  by  its  ofiScers  u})on  its  bankers,  and  that  defend- 
ant knew  these  facts  before  he  sold  his  interest  in  the  vessel.  It 
is  true  that  Chenery,  in  September,  1855,  told  defendant  iie  had 
not  assigned,  and  would  not  assign  the  contract  to  any  one. 

There  can  be  no  doubt  but  that  the  company  would  be  respon- 
sible for  eveirthing  that  Chenery  was  permitted  to  do  in  his 
own  name  before  the  assignment,  provided  the  defendant  was 
ignorant  of  the  fact  that  the  contract  was  made  for  the  benefit 
of  the  company.    {Osbom  v.  HendHckaon,  7  Cal.  282.) 

The  promise  of  Chenery,  that  he  would  not  assign  the  con- 
tract to  any  one,  was  made  without  consideration,  and  did  not 
bind  him,  and  was  in  fraud  of  the  company.  The  de- 
[592]  fendant  had  *no  right  to  receive  and  act  upon  such  a 
promise,  when  he  knew  the  facts. 

The  next  point  raised  by  the  defendant  is  that  the  plaintiff 
was  not  competent  in  law  to  take  an  assignment  of  the  contract, 
and  enforce  the  same,  even  though  its  act  of  incorporation  was 
conceded  to  be  valid.  The  company  being  chartered  for  the 
purposes  of  navigation,  it  is  insisted  that  such  an  act  did  not 
come  within  the  scope  of.  its  charter.  There  is  certainly  a  great 
deal  of  force  in  this  objection,  but  as  it  was  necessarily  decided 
by  this  Court  on  the  former  appeal,  the  question  must  be  con- 
sidered as  put  at  rest  in  this  case,  and  we  are  not  at  liberty  to 
express  any  opinion  in  regard  to  it. 

The  last  point  necessary  to  notice  is,  that  the  agreement  was 
void,  because  Chenery  concealed  from  defendant  the  fact  that  he 
was  acting  for  the  company  then  about  to  be  organized. 

If  we  concede,  for  the  sake  of  argument,  that  Chenery  was 
guilty  of  such  fraud  as  would  void  the  contract,  and  that  the 
company  was  bound  by  his  acts,  could  the  defendant  avail  him- 
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self  of  such  defense  under  the  answer  in  this  case?  We  think 
not.  No  fraud  was  alleged  in  the  answer.  Nor  could  the  de- 
fendant avail  himself  of  such  a  ground,  and  still  retain  the  seven- 
teen thousand  five  hundred  dollars  received  by  him.  He  should 
have  proceeded  promptly  to  set  aside  the  agreement  by  a  direct 
suit  for  that  purpose,  when  he  discovered  the  fraud,  and  by 
offering  to  return  what  he  had  received.  The  parties  must  be 
placed  in  statu  quo.  To  say  that  Wright  could  keep  all  the 
money,  upon  the  ground  of  fraud,  and  then  resist  the  payment 
of  the  penalty  upon  the  same  ground,  would  be  clearly  unjust 
and  illogical.  If  the  agreement  was  valid  for  the  purpose  of 
the  payment,  it  must  be  valid  for  the  penally.  It  must  be  good 
or  void  for  both  purposes. 
Judgment  affirmed. 


MoDEVITT  V.  SULLIVAN. 

Landlobd,  Title  of,  when  mat  be  DsinED  bt  Tenant.— A  tenant  may  show 
that  his  landlord's  title  has  terminated,  or  that  his  attornment  was  made 
under  mistake  of  fact,  or  by  fraud. 

FoBBCLOsiTBE  Sale— KioHTs  OP  PiTBOHASEB.— "Where  the  owner  of  mortgaged 
premises  leases  the  same  for  a  term  of  years,  and  the  rent  is  paid  in 
advance  by  the  tenant :  Ilddt  that  the  purchaser,  under  the  mortgage- 
sale  can  require  the  tenant  to  pay  the  rent  over  again  to  him. 

iIdem. — ^BioHT  TO  Bents. — After  sale,  and  before  the  term  of  redemption 
has  expired,  the  purchaser  is  entitled  to  collect  the  rents. 

Idem. — Duty  of  Tenant. — Where  a  tenant  finds  that  there  are  adverse 
claimants  to  t]}^  property,  he  should  file  a  bill  of  interpleader,  making 
all  the  adverse  claimants  parties  thereto,  and  offer  to  pay  the  rents  into 
Court,  to  abide  the  ultimate  decision  of  the  case. 

Ajpfbal  from  the  District  Court  of  the  Fourth  Judicial  Dis- 
trict. 

In  November,  1847,  Charles  Dorente  died,  seized  in  fee 
of  lot  *No.  196,  in  the  city  of  San  Francisco,  leaving  a  [593] 
widow  and  two  infant  heirs,  Albert  Dorente  and  Augus- 
tus Dorente.  In  June,  1849,  the  widow  intermarried  with  J. 
Hawes  Davis;  and  in  August,  1853,  Davis  and  wife  mortgaged 
an  undivided  interest  of. the  lot  to  A.  A.  Cohep.  On  the  1st  of 
December,  1854,  Davift,  in  his  own  name,  leased  a  portion  of 
the  lot  to  the  defendant  for  the  term  of  six  years.  The  mortgage 
was  foreclosed,  and  the  lot  sold  by  the  sheriff,  and  purchased 
by  Abel  Guy,  on  the  21st  of  June,  1855.  The  suit  to  foreclose 
tlie  mortgage  was  commenced  April  20,  1855.  On  the  17th  of 
March,  1855,  McDevitt  brought  a  suit  against  Davis  for  grading 
the  lot,  and  recovered  judgment,  under  which  the  interest  of 
Davis  in  the  premises,  held  by  defendant,  was  sold  by  the  sheriff 
and  purchased  by  defendant  on  the  16th  of  July,  1855.  On  the 
9th  of  August,  1855,  the  defendant  assigned  the  sheriff's  certifi- 

1.    Cited  Knight  t.  TnuU,  18  Gal.  115;  WalU  r.  Walker,  87  Gal.  iSl. 
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cate  of  sale  to  the  plaintiff.  In  the  assignment,  which  was  in- 
dorsed upon  the  certificate  of  sale,  the  defendant  "agreed  to 
hold  the  premises  of  McDevitt,  subject  to  the  same  terms  and 
conditions  upon  which  the  defendant  previously  held  them,  un- 
der the  lease  from  Davis  during  the  unexpired  term." 

On  the  29th  of  August,  1855,  the  two  heirs  of  Dorente  insti- 
tuted a  suit  in  partition  for  a  division  of  the  lot,  in  which  Davis 
and  wife  and  Abel  Guy  were  made  parties.  In  December,  1855, 
the  District  Court  made  a  decree  of  partition,  under  which  the 
premises  occupied  by  defendant,  Sullivan,  were  set  apart  to  Al- 
bert Dorente.  Albert  Dorente,  by  his  guardian,  brought  suit  in 
the  District.  Court  against  Sullivan,  in  1856,  for  the  rent  of  the 
premises  accruing  after  the  month  of  January,  1856,  and  ob- 
tained judgment  against  Sullivan  by  default.  Sullivan  applied 
to  the  Court  to  set  aside  the  default,  which  was  denied,  and  Sul- 
livan appealed  to  this  Court,  where  the  judgment  was  afiGirmed. 
After  the  assignment  of  the  certificate  of  sale  by  Sullivan  to  Mc- 
Devitt, the  former  paid  several  months'  rent  to  the  latter.  It 
appears  that  McDevitt  paid  Sullivan  nothing  for  the  assignment, 
but  credited  the  judgment  against  Davis  with  the  amount  bid  by 
Sullivan.  Sullivan  having  refused  to  pay  any  more  rent  to  Mc- 
Devitt, this  suit  was  brought  to  recover  thirteen  months'  rent, 
from  January  1,  1856,  to  February  1,  1857,  inclusive.  Upon 
the  trial  in  the  Court  below,  the  defendant  had  judgment^  and 
the  plaintiff  appealed. 

E,  Bartleti,  for  Appellant. 

It  matters  not  what  title  the  appellant  may  have,  so  long  as 
the  respondent,  pursuant  to  his  lease,  held  ^nd  enjoyed  the 
premises  from  the  appellant ;  and  neither  can  it  be  shown,  either 
before  or  after  the  lease,  that  the  appellant's  title  was  not  good, 
for  in  no  case  can  he  be  permitted  to  attack  the  title  of  his  land- 
lord. All  the  tenant  can  be  allowed  to  show  is,  that  the 
[594]  *  landlord  has  parted  witibi  his  interest,  since  the  making 
of  the  lease ;  not  that  it  was  not  good,  but  that  the  land- 
lord's interest  has  determined,  either  by  his  own  act,  or  by  some 
act  of  law  to  which  he  is  a  party,  and  this  lease  to  the  considera- 
tion of  another  portion  of  the  evidence,  embraced  within  the  first 
exception,  and  that  is  the  record  of  the  partition-suit.  It  will  be 
seen,  from  the  statement,  that  the  partition-suit  was  commenced 
twenty  days  after  the  respondent  became  the  tenant  of  .the  ap- 
pellant— ^that  is,  the  29th  of  August,  1855 ;  consequently,  he  can 
only  be  bound  by  it  by  being  made  a  party  iH  the  suit,  and  which 
it  is  admitted  he  was  not.  The  record,  therefore,  could  not  be 
evidence  to  affect  the  appellant's  title.  (1  Henry  &  M.  Va.  R., 
345  ;  1  Breck.  23 ;  9  Pet.  8 ;  4  Wheat.  213 ;  4  Cond.  R.  426 ;  2 
Gall.  565.)  At  the  time  of  bringing  of  the  partition-suit,  Davis 
had  at  most  only  an  equity  of  redemption  in  the  premises,  and 
out  of  possession,  and  the  decree  could  only  affect  that  interest  ; 
so  that  to  whatever  person  it  may  have  been  transferred,  he  could 
take  no  greater  interest  than  Davis  himself  had.    If,  therefore, 
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the  equity  of  redemption  passed  to  Albert  Dorente,  by  virtue  of 
the  decree  in  partition,  then,  to  show  a  determination  of  the  ap- 
pellant's estate,  it  was  necessaiy  for  the  respondent  to  show  that 
Dorento  had  redeemed,  which  it  is  not  claimed. 

It  is  not  law  to  require  that  the  appellant  should  show  that 
the  party  holding  Davis'  equity  of  redemption  has  not  redeemed 
by  producing  the  sheriff's  deed.  This  is  not  only  requiring  the 
appellant  to  establish  a  negative,  but  it  is  also  in  violation  of  the 
principle,  in  effect,  for  which  we  have  been  contending ;  that  is, 
that  the  tenant  cannot  dispute  his  landlord's  title,  because  if  this, 
as  a  proposition  of  law,  is  true,  it  must  be  equfdly  true  that  the 
landlord,  in  an  action  for  rent,  cannot  show  his  title.  The  bur- 
den M  proof  was  upon  the  respondent  to  show  the  determina- 
tion of  the  landlord's  estate,  by  showing  that  Dorente  had  re- 
deemed. 

The  counsel  for  the  respondent  will  endeavor,  upon  the  argu- 
ment, to  make  a  point  upon  what  he  considers  as  a  mistake  of 
fact  existing  between  the  parties  at  the  time  of  making  the  lease 
of  the  9th  of  August,  which  renders  it  void.  What  is  claimed 
as  constituting^this  mistake  of  fact,  is  this :  That  at  the  time  of 
the  sale  on  execution,  on  the  16th  of  July,  and  the  sale  and 
lease  on  the  9th  of  August,  both  took  place  under  the  supposi- 
tion, by  the  parties,  that  Pavis  was  the  owner  of  the  premises, 
and  that  they  did  not  know  of  the  sale  or  foreclosure  on  the  16th 
of  June.  It  will  be  seen  that  this  question  cannot  be  gone  into 
without  necessarily  bringing  up  the  question  of  title,  as  the  de- 
cree of  foreclosure  necessarily  affects  the  title,  and  therefore 
comes  within  the  first  Exception.  But  even  if  it  could,  it  would 
not  show  what,  amounts  to  a  mutual  mistake  of  facts, 
*for  if  this  sale  took  place  under  foreclosure,  Davis  still  [595] 
had  his  equity  of  redemption,  and  the  possession. 

This  sale  was  a  matter  of  public  record,  and  both  had  tho 
means  of  knowing  it  if  it  was  so.  (Potter  v.  EvereU,  2  Hall,  N. 
Y..252;  9  Cow.  674;  1  Wend.  355;  3  Wend.  412.) 

(7.  M,  BrosnaUy  for  Bespondent. 
The  defendant  insists: 

1.  That  it  is  competent  for  him  to  show  that  Davis  had  no 
interest  in  the  land;  and,  of  course,  that  McDevitt  acquired  no 
interest  under  the  judgment  and  sale  of  Davis'  interest:  and 
hence,  that  there  was  no  consideration  for  the  agreement  of 
Sullivan  to  pay  rent  to  McDevitt. 

2.  Sullivan  having  acquired  possession  in  1854,  under  his 
lease,  and  that  possession  continuing  to  the  present,  he  is  at 
liberty  to  dispute  the  claim  of  McDevitt,  not  having  first  ac- 
quired possession  through  him. 

3.  The  attornment  to  McDevitt  was  void,  and  without  con- 
sideration, as  nothing  passed  under  the  sale;  and  was  made  un- 
der a  mutual  mistake. 

4.  The  Court  below  should  have  given  judgment  for  the  de- 
fendant Sullivan,  for  the  money  which  he  paid  to  McDevitt  un- 
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der  that  mistake  and  void  agreement.  Dorente,  the  owner  of 
the  land,  is  alone  entitled  to  the  rent,  and  he  has  already  recov- 
ered judgment  for  it,  which  Sullivan  has  paid. 

The  following  cases  are  directly  in  point  to  show  that  the  de- 
fendant is  not  estopped,  and  that  rent  cannot  be  recovered  upou 
a  void  lease,  or  where  Uie  party  has  no  interest:  8  B.  &  C.  471; 
15  Eng.  C.  L.  234;  Chitty  on  Contracts,  295,  296;  6  Taunt.  202; 
11  Vt.  323,  and  note;  1  Bing.  38;  6  Tenn.  682. 

And  these  show  that  he  is  entitled  to  jud^fment  for  the  money 
paid  by  him  to  McDevitt:  3  Den.  130;  20  Wend.  174,  mutual 
mistake;  10  B.  &  C.  234;  21  Eng.  G.  L.  106;  9  Mass.  408;  1 
Brod.  &  B.  289. 

BuBKETT,  J.,  delivered  the  opinion  of  the  Court — ^Field,  J., 
concurring. 

1.  The  premises  being  mortgaged  at  the  date  of  the  lease 
from  Davis  to  Sullivan,  in  December,  1854,  Sullivan  took  the 
lease,  subject  to  the  mortgage.  When  the  mortgage  was  fore- 
closed, and  the  premises  sold  to' Abel  Guy,  the  mortgaged  estate 
of  Davis  and  wife  passed  to  Guy.  From  the  time  that  the  estate 
vested  in  Guy,  he  acquired  the  right  to  demand  of  Sullivan, 
either  the  possession  of  the  estate  purchased  under  the  mort- 
gage-sale, or  a  proportionate  part  of  the  rent.  In  a  suit  by  Mc- 
Devitt against  Sullivan,  the  latter  had  the  right  to  show  that  a 
part  of  the  interest  of  Davis  had  passed,  and  that  his  estate 

thus  far  had  ceased.  So  far  as  McDevitt  claimed  as  the 
[596]    successor  *of  Davis,  he  was  only  entitled  to  the  rents 

that  Davis  would  have  claimed  at  the  time  of  the  pur- 
chase and  assignment  by  Sullivan.  Previous  to  that  purchase, 
the  interest  mortgaged  by  Davis  and  wife  had  passed  to  Guy, 
leaving  in  Davis  only  that  portion  not  covered  by  the  mortgage. 
Although,  as  a  general  rule,  a  tenant  cannot  dispute  his  land- 
lord's title,  he  may  show  that  it  has  terminated.  (Chitty  on 
Contracts,  p.  296-7.) 

2.  But  it  is  insisted,  by  the  learned  counsel  for  the  plaintiff, 
that  Sullivan  entered  into  a  lease  of  the  premises  vnth  McDev- 
itt, and  paid  him  rent;  and  that  Sullivan  is,  therefore,  estopped 
from  denying  his  landlord's  title.  This  ground  does  not  seem 
to  be  tenable  under  the  peculiar  circumstances  of  this  case. 
Sullivan  did  not  obtain  possession  under  McDevitt,  and  he  is  not 
estopped  from  showing  that  the  attornment  to  McDevitt  was 
made  under  a  mistake  of  fact.  The  lease  made  bj  Sullivan  with 
McDevitt,  and  the  payment  of  rent,  constitute  only  prima  facie 
evidence  of  title  in  McDevitt.  The  proof  being  only  prima/acie, 
was  fully  overcome  by  the  facts  established  in  evidence.  There 
can  be  no  doubt  of  the  fact  that  Sullivan  purchased  the  prem- 
ises for  the  benefit  of  McDevitt,  and  the  assignment  of  the  cer- 
tificate of  the  sheriff  was  simply  to  carry  out  the  understanding 
between  them.  It  was,  therefore,  a  mistake  on  the  part  of  Sul- 
livan in  agreeing  to  pay  to  McDevitt  the  entire  rent,  including 
the  portion  that  rightfully  belonged  to  Abel  Guy.    (Chitty  on 
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Contracts,  296-8;  15  E.  C.  L.  234;  Taunt.  201;   11  Vt.  323;    1 
Bing.  391.) 

So  far,  then,  as  to  the  individual  interest  covered  by  the  mort- 
gage, Sullivan  had  the  right  to  show  that  he  owed  the  rent  to 
another,  and  not  to  McDevitt. 

3.    But  as  to  that  portion  of  the  interest  not  covered  by  the 
mortgage,  the  case  presents  a  very  different  question.    It  is  tnie, 
that  under  the  authorities  before  cited,  the  execution  of  the  as- 
signment, and  the  payment  of  the  rent  vrould  not  estop  Sullivan 
from  disputing  the  title  of  McDevitt.     But  how  far  will  this 
right  permit  Sullivan  to  go?    Under  this  privilege,  can  he  show, 
contrary  to  his  lease  to  Davis,  that  Davis  never  had  any  title  ? 
And  if  he  could  not  be  permitted  to  show  this,  as  against  Davis, 
(had  Davis,  instead  of  McDevitt,  brought  this  suit  before  the 
partition),  could  he  be  permitted  to  show  it  as  against  McDevitt, 
the  regular  successor  in  interest  of  Davis?    McDevitt  claims 
the  rent,  not  only  in  virtue  of  the  lease,  but  in  virtue  of  the  pur- 
chase.    He  claims  upon  two  distinct  grounds.     By  taking  the 
lease  from  Davis,  and  entering  into  possession  under  him,  Sul- 
livan is  not  permitted  to  deny  the  original  title,  of  Davis,  unless 
he  had  set  up  and  shown  fraud  in  obtaining  the  lease,  or  that 
the  premises  had  been  decided,  by  a  competent  Court,  to  be- 
long to  another,  in  a  suit  in  which  his  landlord  had  been  made 
a  party  before  his  interest  passed  to  McDevitt,  or  that 
McDevitt,  after  his  interest  *accrued,  had  been  a  party    [597] 
to  such  suit.     The  proceedings  in  the  partition-suit  did 
not  aflfect'  McDevitt,  as  he  was  no  party  to  them,  and  he  had 
succeeded  to  the  interest  of  Davis  in  the  lease  before  Davis  was 
made  a  party.    It  is  true,  the  right  to  redeem  remained  in  Davis 
at  the  date  of  the  judgment  in  the  partition-suit.    But  if  any  re- 
demption was  in  fact  made,  the  party  claiming  the  benefit  of  the 
redemption  should  have  proven  that  fact.    Before  the  time  for 
redemption  expired,  the  purchaser  was  entitled  to  collect  the 
remts.     {Beynolds  v.  Lathrop,  January  Term,  1857.)    And  after 
the  time  expired,  he  would  have  the  same  right.    The  certificate 
of  the  sheriff  did  not  convey  the  legal  title  of  Davis  to  McDevitt, 
but  it  was  equivalent  to  an  assignment  of  the  lease.     The  certif- 
icate, under  the  provisions  of  our  statute,  was  an  executory 
agreement  to  convey  the  title  to  the  land  after  the  expiration  of 
the  time  limited  for  redemption,  and  in  default  of  such  redemp- 
tion, while  it  was  a  present  assignment  of  the  lease  itself.     As 
to  the  proceedings  in  the  suit  of  Albert  Dorente  against  Sul- 
livan, for  the  rent,  they  cannot  affect  McDevitt,  because  he  was 
not  made  a  party,  and  because  the  judgment  was  by  default, 
and  not  upon  the  merits.     Because  Sullivan  permitted  Albert 
Dorente  to  take  judgment  against  him  by  default,  it  was  no 
reason  that  such  a  judgment  should  bind  any  one  but  the  par- 
ties to  it. 

But  even  conceding  such  judgment  had  been  upon  the  merits, 
it  could  not  bind  McDevitt,  who  was  no  party  to  the  suit.  The 
moment  Sullivan  discovered  that  there  were  adverse  claims  to 
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the  rents,  he  should  have  filed  his  bill  of  interpleader,  makings 
all  adverse  claimants  parties,  and  offering  to  pay  the  rents  into 
Court,  to  abide  the  ultimate  decision  as  to  the  party  entitled  to 
them.  When  a  party  rents  property  of  another,  and  he*  learns 
afterwards  that  the  title  of  his  landlord  is  disputed,  he  may  at 
once  proceed  in  the  proper  mode  to  settle  the  question.  If  &e 
fail  to  do  this,  he  cannot  dispute  the  title,  except  in  the  cases 
stated,  where  the  title  of  his  landlord  has  ceased,  or  when  ihe 
lease  was  obtained  by  fraud.  As  Sullivan  did  not  obtain  posses- 
sion under  McDevitt,  he  might  well  show  any  fact  that  would 
prove  that  the  right  of  Davis  in  the  lease,  in  whole  or  in  part, 
did  not  pass  to  McDevitt;  but  he  could  not  dispute  the  original 
title  of  Davis,  or  his  original  right  to  make  the  lease  in  his  own 
name,  except  in  the  cases  stated.  Conceding  the  right  of  Davis 
as  against  Sullivan,  and  conceding  that  it  passed  to  McDevitt, 
the  proceedings  in  the  last  two  suits  mentioned  can  have  no 
effect  upon  McDevitt's  rights,  and  they  stand  as  if  those  suits 
had  never  been  brought. 

There  was,  then,  before  the  Court,  no  competent  testimony  to 
show  that  Davis  had  no  title  as  against  the  tenant  at  Uie  time  of 
the  purchase  and  assignment  by  Sullivan,  except  as  to  that  por- 
tion of  Davis'  interest  covered  by  the  mortgage.  It  may 
[598]  be  ^unfortunate  for  Sullivan  to  be  forced  to  pay  the  rents 
twice,  but  we  can  only  decide  upon  the  facts  parties  bring 
up  before  us. 

Our  conclusion  is,  that  McDevitt  is  entitled  to  judgment  for 
that  portion  of  the  rents  that  did  not  pass  to  Abel  Guy;  and  that 
Sullivan  is  entitled  to  a  credit  for  the  over-payments  made  to 
McDevitt  before  the  suit  was  brought.  Guy  being  entitled  to  a 
certain  portion  of  the  rent  from  the  date  of  his  purchase,  Mc- 
Devitt had  no  right  to  receive  the  entire  rent,  including  the  por- 
tion due  to  Guy.  And  for  that  excess  in  the  payment,  Sullivan 
has  a  right  to  a  credit.    (10  B.  &  C.  106.) 

The  judgment  of  the  Court  below  is  reversed,  the  cause  re- 
manded, and  that  Court  will  render  jud^ent  for  the  plaintifi, 
in  accordance  v^ith  this  opinion. 


JENKINS  V.  REDDING. 

MiNiNa  GZ.AIM— Tttlb  op  Pubghasbb. — Where  the  owner  of  a  mining  elaim 
contraots,  verbally,  with  J.,  for  the  working  thereof,  and  agrees  to  pay 
him  a  certain  sum  out  of  the  proceeds  of  the  mine,  and  J.  goes  into  pos- 
session thereof,  and  while  he  is  working  it  the  owner  sells  it  to  a  third 
party,  who  takes  without  notice  of  J.'s  contract:  Eeid,  that  his  claim  is 
not  subject  or  liable  to  J.'s  contract. 

Ideh.— PosBussiON  BY  Emplotxx.— The  possession  of  J.  being  that  of  his 
employer,  was  not  notice  to  the  purchaser. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial  Dien 
trict,  County  of  Sierra. 

This  was  a  suit  in  equity,  for  the  purpose  of  enforcing  a  lien 
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which  the  plaintiff  claimed  on  the  one  twenty-fourth  interest  of 
the  defendant  in  the  Oregon  Mining  Company.  The  facts  are 
as  follows: 

Ames  and  Buss,  then  owing  one  twelfth  interest  in  said  com- 
pany, made  a  verbal  agreement  with  plaintiff  Jenkins,  to  work 
their  interest  in  said  company,  for  which  Jenkins  was  to  have 
five  dollars  per  day,  to  be  paid  him  as  it  was  taken  from  the 
claims. 

Plaintiff  went  to  work  under  this  contract,  and  labored  for  a 
long  period,  sometimes  representing  his  employers'  interest  at 
the  meetings  of  the  company,  and  drawing  a  part  of  the  divi- 
dends, which  were  much  less  than  five  dollars  per  day. 

"Whilp  plaintiff  was  at  work.  Buss,  owning  one  twenty-fourth 
interest,  sold  it,  and  the  defendant  became  invested  with  the  in- 
terest of  Buss,  without  notice  of  plaintiff's  contract.  The  Court 
below  decided  that  plaintiff's  possession  was  notice  to  defend- 
ant, and  rendered  a  decree  in  favor  of  plaintiff.  Defendant 
moved  for  a  re-hearing,  which  being  denied,  he  appealed. 

Vanclief  do  Stewart,  and  J.  B.  JlcConnell,  for  Appellant. 

♦Cited:  Coke  on  Litt..  4a,  4b;  Compiled  Laws,  p.  200,    [699] 
Sec.  6;  Id.  p.  202,  Sec.   25;  3Ierced  if.  Co.  v.  Fremont, 
decided  April  T.,   \^l\.Ga»well  v.   Distkih,   15  Wend.   379 
Bradish  v.  Schenck,  8  John.  151;  Facte  v.  Calvin,  3  Id.  215 
Whipple  V.  Foaie,  2  Id.  418;  De  MoU  v.  Hagerman,  8  Cow.  220 
Martin  v.  Wilsan,  1  Den.  602;  Heywoad  v.  MiJler,  3  Hill,  90 
BirdY.  Dennison,  April  T.,  1857;  1  Story's  Equity  Jur.,  sees, 
63c,  630  and  notes,  108, 165,  381,  409-411,  416,  434,  436;  2 
Story's  Equity,  sees.  1502-1505,  1510,  and  authorities  in  the 
notes;  Payne  v.  Campion,  2  Younge  &  C.  457-464. 

The  point  decided  by  the  Court  is  simply  this: 

By  virtue  of  the  parol,  or  rather,  verbal  executory  contract, 
between  Ames  and  Buss,  of  the  one  part,  and  Jenkins  of  the 
other,  by  which  Jenkins  was  to  work  the  share  of  Ames  and 
Buss,  at  the  rate  of  $5  per  day,  to  be  paid  as  it  came  out  from 
the  claims,  he  (Jenkins)  obtained  a  lien  on  the  share  itself.  In 
other  words,  he  thereby  obtained  an  equitable  interest  in  the 
mining  claim  or  interest,  for  equity  regards  a  lien  as  an  interest 
in  the  property. 

We  propose  to  show:  First,  that  by  the  Statute  of  Frauds 
and  Perjuries,  no  lien  or  intei*est  in  the  claim  could  be  created 
by  a  mere  parol  agreement. 

Secondly,  that  if  such  a  claim  could  be  so  created,  and  was  in 
fact  so  created,  in  this  case,  that  the  defendant  Bedding  being 
a  purchaser,  without  notice,  the  claim  or  share  in  his  hands  is 
exonerated  therefrom. 

•  Thirdly,  that  the  contract  in  this  case,  as  set  forth  in  the  bill, 
and  as  proved  at  the  hearing,  was  a  mere  contract  for  the  work- 
ing of  the  claims;  and  did  not,  and  could  not,  even  if  it  bad 
been  under  seal,  have  vested  in  Jenkins  any  interest  in  the 
claims,  or  lien  thereon. 
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These  several  points  likewise  embrace  the  questions  raised  on 
demurrer,  so  that  in  arguing  them,  we  argue  the  demurrer. 

By  the  Statute  of  Frauds,  the  contract  declared  on  was  void, 
as  against  the  defendant  Bedding. 

Judge  Babboub,  in  his  somewhat  elaborate  opinion,  assumes 
that  the  interest  of  Ames  and  Buss,  in  their  mining  ground, 
was,  in  contemplation  of  law,  a  less  estate  than  a  ''leasehold 
interest  of  two  years." 

By  what  process  of  reasoning  his  Honor  arrived' at  this  con- 
clusion, he  has  not  seen  proper  to  inform  us. 

Why  he  should  have  fixed  upon  a  term  of  two  years  as  the 
standard  of  comparison,  we  are  at  a  loss  to  imagine. 

But  we  deny  his  proposition  in  ioto.  If  the  miner  has  any  in- 
terest at  all  in  his  claims,  it  is  an  estate  of  greater  legal  value 
than  any  term  of  years,  whether  above  or  under  two. 

That  he  has  an  interest,  we  all  know;  for  has  he  not  the  jiia 

disponendi  ?    Can  it  be  sold  to  satisfy  his  debts  ?    Will 

[600]    it  not  *pass  to  his  personal  represenhitives,  or  rather  to 

his  heirs,  after  his  death?    How  absurd,  then,  to  say 

that  his  estate  is  less  than  a  leasehold  for  two  years. 

We  might  here  enter  into  a  long  legal  disquisition  as  to  the 
estate  which  the  miner  hath  in  his  claim;  and  none  will  deny 
that  the  field  is  sufficiently  ample.  But  it  would  be  labor 
thrown  away  to  do  so  in  this  case,  where  no  necessity  for  it 
exists,  and  where  it  might,  therefore,  expose  us  to  the  charge 
of  pedantry.  Suffice  it  to  say  that,  in  our  opinion,  the  miner 
under  the  permission  of  the  government,  has  as  ample,  as  per^ 
feet,  and  as  appreciable  an  estate  in  his  mining  claim,  as  I  have 
in  my  books,  or  I  shall  have  in  my  homestead  (if  fortune  ever 
bestows  one  on  me). 

It  is  true  that  we  can  perceive  a  distinction  between  a  mining 
claim,  as  such,  and  the  land  of  which  it  forms  the  most  essen- 
tial part,  but  it  is,  perhaps,  too  fine  drawn  and  metaphysical 
for  practical  purposes. 

But  the  learned  Judge  seems  not  to  have  noticed  the  peculiar 
language  of  the  sixth  section  of  the  Act  concerning  fraudulent 
conveyances  (Com.  Laws,  200),  which  provides  that  **  no  estate 
or  interest  in  lands,  other  than  leases  for  a  term  not  exceeding 
one  year;  nor  any  trust  or  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shall  hereafter  be  created,  ex- 
cept by  deed  or  conveyance  in  writing."    (Com.  Laws,  200.) 

The  Court  will  see  that  the  disjunctive  is  here  used,  and 
"  trust  and  power  "  are  put  in  opposition  to  "  estate  and  inter- 
est," so  that  it  is  very  clear  that  the  exception  of  "  leases  for 
one  year,"  applies  to  **  estate  and  interest,"  and  not  to  trusts 
or  powers.  This  is  manifestly  the  true  construction,  although 
there  may  be  some  confusion  in  the  language  used. 

Now,  the  interest  of  Jenkins,  from  his  own  showing,  cannot 
amount  to  more  than  a  mere  trust,  though  we  think  it  does  not 
even  amount  to  that.  It  is  not  an  estate  or  interest  (which 
words  we  suppose  refer  to  the  legal  title)  in  lands,  within  the 
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meaning  of  this  statute;  but,  at  most,  a  charge  on  the  estate  of 
the  owner  of  the  legal  title,  and  should  therefore,  if  our  yiews 
of  the  statute  are  correct,  be  created  by  a  written  conyeyance. 
(Com.  Laws,  Sec.  25,  p.  202.) 

Moreover,  we  apprehend  that  the  question  of  the  nature  of 
the  miner's  estate  in  his  claim  scarcely  cuts  any  figure  in  this 
case.  For,  whether  it  is  a  chattel-interept  or  partakes  of  the 
nature  of  the  realty,  it  seems  to  us  that  a  trust  cannot  be  created 
over  it  by  ^arol,  as  against  the  defendant  Bedding.  As  be- 
tween Ames  and  Jenkins,  a  parol  trust  might  perhaps  exist; 
but,  as  against  the  defendant  Bedding,  who  occupies  the  posi- 
tion of  '*  an  innocent  purchaser  for  a  valuable  consideration,"  a 
parol  trust  even  over  a  chattel  would  not  avail. '  So  much  for 
the  first  point. 

We  think  we  have  demonstrated  that  Jenkins  had  no 
legal  *interestor  estate  .in  the  claims.     We  shall  now    [601] 
prove,  if  it  be  necessary,  that  he  had  no  lien  or  equitable 
interest,  such  as  a  Court  of  Equity  will  enforce.     The  mere 
statement  of  the  proposition  is  sufiGicient  to  refute  it. 

That  a  privilege  to  work  on  property  should  be  regarded  as 
an  interest  in  the  property,  seems  to  us  the  very  acme  of  ab- 
surdity. The  right  to  dig,  to  grub,  to  roll  heavy  rocks,  and 
shovel  huge  masses  of  earthy  matter,  considered  in  the  light  of 
a  beneficial  interest  in  the  soill  The  proposition  is  at  least  as 
extraordinary  as  it  is  new. 

Where,  in  the  books  of  reports,  or  in  the  elementary  treatises, 
jnll  we  find  a  parallel  to  this  back-breaking,  patience-destroy- 
ing and  constitution-consuming  equity?  Sysiphus  might  as 
well  have  pretended  to  a  beneficial  interest  or  brust  in  the  soil 
of  the  hill  upon  which  he  was  condemned  eternally  to  roll  an 
immense  stone.  Ixion  might  as  well  have  pretended  to  have  a 
trust,  executed  by  the  statute  of  27  Henry  VIII,,  (for  conveying 
uses  into  'possession,)  in  that  old  fashioned  tread-wheel,  aroimd 
which  the  justice  of  the  immortals  had  condemned  him  to  travel, 
through  illimitable  eternity. 

To  descend  to  comparisons  a  shade  more  terrestrial,  the  milk- 
maid, or  dairy-woman,  who  is  engaged  to  attend  the  cows  of  the 
farmer,  under  a  contract  that  she  shall  receive  as  the  reward  of 
her  precious  services,  per  week,  the  first  pound  of  butter  manu- 
factured from  each  cow,  might  with  equal,  nay  with  greater  pro- 
priety, claim  to  have  a  lien,  a  trust,  or  a  beneficial  interest,  in 
the  cows  themselves.  And,  doubtless,  were  such  a  case  to  arise 
in  practice,  the  learned  Judge  would  so  determine.  A  doctrine 
liable  to  consequences  so  absurd,  must  be  absurd  in  itself. 

Francis  J.  Dunriy  for  Bespondent. 

*  As  a  law  proposition,  the  contract  under  which  the  respond- 
ent took  possession,  and  held  and  worked  the  share  in  dispute, 
was  a  lien  upon  the  same,  until  the  conditions  and  stipulatione 
of  the  same  had  been  fully  complied  with  and  paid;  it  gave  re-  ^ 
spondeut  no  estate  in  the  proper^,  nor  did  it  make  lum  a  lesser 
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as  he  was  to  pay  no  rents  or  yield  tribute, — as  lease  or  letting, 
defined,  ''  is  a  conveyance  of  hereditaments,  incorporeal  or  cor^ 
poreal,  to  another,  in  consideration  of  certain  rents  or  other  re- 
compense." (2  Black.  Com.  317;  Shep.*  Touch.  266;  Arch.  L. 
and  T.  2;  1  Hilliard  on  R.  E.  212.) 

Then,  in  order  to  create  the  lien,  it  was  not  necessary  that  the 
contract  between  respondent  and  Ames  and  Buss  should  have 
been  in  writing,  in  order  to  bind  Ames  and  Buss,  and  all  per- 
sons claiming  subsequently  under  them  or  either  of  them. 

The  possession  passing  to  and  continuing  in  the  respondent, 
at  the  time  of  the  contract,  respondent  has  no  estate  in  the 
property,  but  only  a  lien  on  it,  and  possession  for  work 
[602]  already  *done,  winch  might  descend  to  his  heirs,  and  for 
labor  to  be  done  which  would  not  descend,  even  were  the 
estate  in  the  claims  or  share  held  by  Buss  and  Ames,  a  corporeal 
hereditament,  which  I  doubt.  The  right  to  work,  by  Jenkins, 
was  not  even  an  incorporeal  hereditament.  Our  Sstatute  of 
Frauds  cannot  and  does  not  affect  the  contracts. 

What  was  the  estate  of  Ames  and  Buss  in  the  Bhi|re  in  dis- 
pute, when  they  contracted  with  the  respondents  to  have  the 
same  worked? 

It  was  an  incorporeal  hereditament,  being  a  right  issuing  out 
of  and  exercisable  within  a  corporeal  hereditament  or  land.  (2 
Black.  Com.  17-19;  2  Steph.  Com.  120, 159;  2  Kent's  Com.  402.) 

And  the  tenancy  being  upon  the  public  lands  of  the  United 
States,  and  only  by  permission,  cpuld,  under  the  most  latitudinal 
constniction,  be  deemed  a  tenancy  from  year  to  year,  acquired 
without  writing,  and  transf errable  in  the  same  way,  without  con- 
flicting with  the  Statute  of  Frauds. 

But  in  truth,  the  tenure  of  Buss  and  Ames,  and  all  holding 
the  same  right  under  them,  is  but  that  of  tenants-at-will,  as  was 
fully  settled  in  the  case  of  Duncan  v.  Potts  (5  Stew.  &  For.  183), 
which  case  settles  the  point  more  fully  than  any  other  case  I 
have  been  enabled  to  find,  as  the  adjudications  on  this  point  are 
few — either  that  the  Courts  have  eviuled  the  point,  or  that  it  has 
not  been  presented  for  adjudication. 

It  was  not  necessary  that  the  contract  should  have  been  in 
writing,  and  this  Court  fully  sustains  this  view  where  possession 
followed.  In  the  case  of  Bird  v.  DenniaoUy  April  T.,  1857;  Stnf- 
ford  V.  LiUle,  April  T.,  1857;  Johnson  v.  Bicketts,  July  T.,  1856; 
Grover  v.  Hawley,  Oct.  T.,  1865;  Norris  v.  Bussel,  July  T.,  1856; 
Call  V.  Hastings,  3  Cal.  179;  Hastings  y.-Benida,  July  T.,  1855; 
Benham  v.  Bowe,  2  CaL  387;  Bose  v.  Mooney,  4  Id.  173;  Israel  v. 
Furguson,  April  T.,  1855;  Beech  v.  CoviUaud,  4  Cal.  173;  Solomon 
V.  Hoffman,  2  Cal.  138;  2b/iZer  v.  /bteom,  1  Cal.  207. 

In  this  case  the  appellant  obtained  possession  of  the  share  in 
dispute,  as  the  trustee  of  all  whom  it  might  concern;  and  first  for 
him  or  them,  who  had  the  first  right  of  possession  and  claim  to 
the  issues  and  profits  arising  out  of  and  from  the  share  in  dis- 
pute.    That  person  was  the  respondent. 

A  trustee  is  defined  to  be  "  one  to  whom  property  is  conveyed, 
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or  by  whom  it  is  held,  of  required  to  be  held,  for  the  use  of 
another."  And  with  the  jproposition,  appellant  was  and  is  the 
trustee  of  the  respondent  in  this  case,  and  as  such  can  be  com- 
pelled in  equity  to  accdunt  and  respond  to  his  cestui  que  trust; 
indeed,  he  only  holds  for  him,  subject  to  the  enjoyment  and 
benefit  respondent  had  in  the  trust-property  under  his  contract. 
(2  Story  'Ejq.  Jur.  964,  965  and  966;  4  Kent's  Com.  304.) 

A  trust  is  a  confidence  reposed  in  some  other,  which  is 
not  *  issuing  out  of  the  land,  but  as  a  thing  collateral  to    [603  J 
the  estate  in  the  laud;  the  cestui  que  truM  having  the 
right,  in  equity,  to  dispose  of  the  land,  or  the  profits  arising 
therefrom. 

(2  Story  Eq.  Jur.  960,  982;  4  Kent  Com.  301,  313;  1  Ste- 
phen Com.  321,  note  d;  Brinlcerhoffy,  Lansing,  4  John,  Ch,  54; 
Coke  on  Litt.  143.) 

Tebry,  C.  J.,  delivered  the  opinion  of  the  Court — ^Burnett,  J,, 
concurring. 

The  question  in  this  case  is,  whether  a  lease  for  labor  under  a 
verbal  contract  can  attach  to  a  mining  claim,  so  as  to  be  en- 
forced against  such  claim  in  the  hands  of  an  innocent  purchaser^ 
without  notice. 

We  think  the  simple  statement  of  such  proposition  its  beat 
refutation. 

It  is  said  that  the  plaintilT  was  in  possession  of  the  claim,  and 
that  his  possession  was  a  notice  of  his  equities. 

The  answer  to  this  is  clear.  He  was  employed  to  labor  on  the 
claim,  and  was  in  possession  for  that  purpose  only;  he  was  a 
mere  agent  or  servant,  and  his  possession  was  the  possession  of 
his  employer. 

The  judgment  of  the  Court  below  is  reversed,  and  plaintifTa 
bill  dismissed. 


HOEB  ET  AL.  V.  BABKEB  et  al.* 

iSalk  and  Deuvxby  or  Pbofebtv  in  Waxbhoubb. — ^Where  the  owner  of  a 
certain  number  of  barrels  of  floor  on  storage  in  a  warehonse  sold  them 
all  to  different  pnrchasers,  giving  them  orders  on  the  warehouseman, 
which  were  given  by  the  purchasers  to  the  warehouseman,  and  new  re- 
ceipts given  to  them  in  their  own  names  by  the  latter,  and  entries  made 
on  his  books  charging  the  vendor,  and  crediting  the  purchasers  with 
their  respective  lots:  Held,  that  there  was  a  sufficient  deuvery  of  posses- 
sion without  a  separation  of  the  various  lots. 

tiDEM.— Seobboatioit,  WHEN  Nkoessabt. — Where  a  vendor  only  sells  a  part 
of  good.>i  on  storage,  if  all  together  and  of  the  same  mark,  must  be  sep- 
ariited  from  the  larger  mass  in  order  to  change  the  possession;  but  where 
all  the  goods  of  the  vendor  in  the  hands  of  a  third  party  are  sold, 
the  change  of  possession  is  complete  by  delivery  of  the  order,  taking 
a  new  receipt,  and  entry  of  the  transaction  on  the  books  of  the  ware- 
houseman. 

•Same  case,  6  Cal.  489:  post  609;  11  Cal.  393. 

1.  Cited  Ghirarddli  v.  McDermoU,  22  Cal.  641, 

2.  McLaughlin  v.PiaUi,  27  iM.iSd. 
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Idkm. — ^TiTLB  TO  Pbopebtt  MOT  Sborcoatbd. — ^The  different  pnrchAsers 
have  a  right  to  leavo  the  goods  so  by  them  purchaned  in  one  mass,  Bob- 
ject  to  an  apportionment  oetw^en  themselves  of  any  loss. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, city  and  county  of  San  Francisco. 

This  was  an  action  for  the  value  of  one  thousand  three  hun- 
dred and  forty  barrels  of  Gallego  flour,  and  three  hundred  and. 
twenty-four  barrels  of  Haxall  flour,  of  the  value  of  twenty  thou- 
sand dollars,  alleged  in  the  complaint  to  be  unlawfully  detained 

by  the  defendants. 
[604]       *  The  only  question  in  the  case  is  as  to  the  Galleg^o 
flour. 

The  record  discloses  the  following  facts: 

On  the  17th  of  October,  1854,  J.  R.  West  nad,  on  store,  at 
the  warehouse  of  Tilden  &  Little,  one  thousand  six  hundred  and 
eighty-two  barrels  of  Gallego  flour.  West  sold  one  thousand 
three  hundred  and  twenty  barrels  to  Horr  &  Dick;  two  hundred 
to  McCreary  &  Co. ,  and  one  hundred  and  sixty-two  to  Adams, 
Welch  &  Co.,  making,  in  all,  the  one  thousand  six  hundred  a:nd 
eighty-two  barrels.  The  sales  were  made  by  drawing  orders 
upon  Tilden  &  Little  for  the  delivery  of  a  specified  number  of 
barrels.  The  orders  were  accepted  by  the  warehousemen,  and 
West  charged,  and  each  purchaser  credited  upon  the  books  with 
the  number  specified  in  each  order.  The  flour  was  all  of  the 
same  quality,  and  was  all  stored  in  the  same  bulk.  There  were 
no  marks  upon  any  of  the  barrels  to  designate  the  portion  sold 
to  each  separate  purchaser,  and  there  was  no  separation  actually 
made.  While  the  property  was  in "  this  condition  it  was  con- 
verted by  the  defendants  to  their  own  use.  Upon  this  state  of 
facts,  the  Court  below  charged  the  jury  "  that  in  order  that  the 
plaintiffs  should  establish  their  title  to  the  flour  claimed  in  their 
complaint,  if  it  were  a  portion  of  a  large  lot,  all  of  the  same 
kind  and  value,  it  was  necessary  that  the  particular  lot  to  which 
they  claimed  title  should  have  been  segregated  from  the  gen- 
eral mass,  notwithstanding  that  orders  ccJlingfor  enough  barrels 
to  exhaust  the  residue  may  have  been  drawn  by  the  original 
holder  on  the  warehousemen. 

The  flour  was  proved  to  be  worth  twelve  dollars  per  barrel. 
It  was  shown  that  the  sheriff  of  the  county  had  seized  the  flour 
under  the  direction  of  the  defendants. 

The  jury,  under  the  instructions  of  the  Court  below,  found  a 
verdict  that  plaintiffs  were  entitled  to  the  possession  of  the  Hax- 
all flour,  and  that  defendants  were  entitled  to  the  possession  of 
the  Gallego  flour. 

Judgment  was  entered  accordingly,  and  plaintiff  appealed. 

Sha/ter,  Park  &  Shafter,  for  Appellants. 

The  question  presented  by  the  charge  of  the  Court,  and  the 
refusal  to  charge,  is  simply  whether  it  is  necessary  for  several 
vendees  of  individual  portions  of  articles  in  bulk,  all  of  the  same 
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kinds,  marks,  and  value — the  vendee  having  sold,  and  in  terms 
conveyed  the  v^hole  of  said  bulk — to  separate  and  distinguish 
the  fi^everal  portions,  as  between  themselves,  in  order  to  protect 
their  property  against  a  m^re  stranger  ? 

The  answer  to  this  question  must  be  made  consistent  with  jus- 
tice, with  the  intention  of  the  parties  to  the  transaction,  and 
with  acknowledged  principles  of  law. 

That  it  was  the  intention  of  the  parties,  the  one  to  part  with, 
and  the  other  to  acquire  the  property  in  one  thousand 
three  *hundred  and  twenty  barrels  of  flour,  cannot  be    [605] 
questioned,  and  this  intention  ought  to  be  carried  out, 
unless  it  is  unlawful  or  impossible. 

It  is  not  unlawful,  for  the  possession  is  changed  as  between 
vendor  and  vendee,  according  to  all  the  authorities,  by  notice  to 
the  bailee,  and  still  more  when  such  bailee  agrees  to  hold  for  the 
benefit  of  the  vendee. 

It  is  not  only  possible  to  carry  out  this  intention,  but  to  defeat 
it  will  entail  a  series  of  consequences  in  violation  of  well-settled 
principles. 

This  Court  has  held,  in  Adams,  Welch  <fb  Co,  v.  Gorham  el  al,, 
6  Cal.  R.  68,  where  the  above  one  hundred  and  sixty-two  barrels 
were  sued  for,  that  these  warehousemen  are  liable  for  this  same 
conversion.  It  is  true  they  were  held  liable,  because  they  admit- 
ted by  their  receipt  that  the  property  was  in  their  possession, 
but  the  gravamen  of  the  action  against  them  was  the  same  as  in 
the  present  case,  a  tortious  conversion. 

If  we  cannot  recover  against  these  defendants,  it  must  be  upon 
the  ground  that  the  property  in  the  flour  was  not  in  us,  and  it 
must,  of  course,  have  remained  in  West.  Could  we  maintain  a 
suit  against  West  ?  It  should  seem  not.  He  fulfilled  his  con- 
tract in  full  when  he  gave  the  order  for  the  flour,  and  he  has 
never  interfered  with  our  right  therein.  No  suit  could  be  main- 
tained by  us  against  him  then. 

The  character  of  the  delivery  necessary  to  vest  in  the  vendee 
the  property,  is  made  to  depend  upon  the  intention  of  the  par- 
ties ;  and  the  varying  facts  of  the  different  cases  are  regarded  as 
evidence,  conclusive  or  otherwise,  of  such  intention. 

In  this  case,  in  view  of  the  custom  proved,  and  in  view  of  the 
fact  that  the  flour  was  of  uniform  appearance  and  value,  there 
was  a  good  delivery  under  the  Statute  of  Frauds.  (Story's  Con- 
tracts, Sec.  792 ;  HoUingworth  v.  Napier,  3  Caines,  185 ;  Wilkes  v, 
Ferris,  5  Johns.  333.)  .    . 

And  as  against  attaching-creditors  of  the  vendor.  (2  Vt. ,  555, 
Spaulding  v.  AuMin.) 

And  this  delivery  was  good  to  all  intents  as  between  the  par- 
ties, if  the  Court  believe  that  such  was  the  intention  of  the  par- 
ties, notwithstanding  there  was  no  actual  separation.  {Middle  v. 
Vamian,  20  Pick.  280;  Downer  v.  Thompson,  6  Hill,  208.) 

If  the  warehouse  had  been  burned,  the  loss  would  have  fallen 
on  the  plaintiffs.     (Pleasants  v.  Pendleton,  6  Band.  473,  and  cases 
cited  therein  ;  Stanton  v.  SmaU,  3  Sand.  230.) 
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Further,  that  in  all  the  cases  which  may  be  cited  against  us, 
we  believe  there  is  this  decisive  difference :  they  present  the  case 
of  a  vendor  retaining  some  interest  in  the  "  bulk"  out  of  which 
the  vendee  is  to  receive  a  portion,  while  this  case  shows  an  en- 
tire extinguishment  of  the  vendor's  interest  in  the  "  bulk,"  and 
as  to  him  terminates  all  questions  of  segregation. 

[006 J       *  Janes,  Lake  &  Boyd,  for  Respondents. 

The  question  in  this  case  is,  whether  this  charge  of  the 
Judge  was  correct. 

The  principle  is  elementary  and  familiar,  "  that  no  sale  is  com- 
plete, so  as  to  vest  in  the  vendee  an  immediate  right  of  property, 
so  long  as  anything  remains  to  be  done  between  the  buyer  and 
seller,  in  relation  to  the  goods. 

'  *  The  goods  sold  must  be  separated  and  identified  by  marks 
or  numbei*s  so  as  to  be  completely  distinguished  from  all  other 
goods,  or  from  the  bulk  or  mass  with  which  they  happen  to  be 
mixed.  If  they  be  sold  by  weight,  or  measure,  or  number,  the 
specific  quantity  bought  must  be  weighed,  or  measured,  or 
counted,  so  as  to  be  separate  and  distinct  from  all  other  goods." 
(Story  on  Sales,  Sec.  296,  and  cases  cited  in  the  note.) 

This  case  comes  directly  within  the  above  rule  of  law.  West, 
having  in  the  warehouse  of  Tilden  &  Little  one  thousand  six 
hundred  and  eighty-two  barrels  of  flour,  in  one  lot,  gives  an  or- 
der in  favor  of  Horr  &  Dick  for  one  thousand  three  hundred  and 
twenty  barrels,  to  be  taken  from  the  one  thousand  six  hundred 
and  eighty-two  barrels,  but  is  not  taken,  or  separated,  or  counted, 
so  as  to  be  separate  and  distinct  from  the  remaining  three  hun- 
dred and  sixty-two  barrels. 

Until  it  was  so  separated,  no  title  passed  to  the  purchaser. 

In  other  words,  it  was  an  executory  contract  to  sell,  and  not 
a  sale. 

It  was  impossible  for  the  plaintiffs  to  identify  one  thousand 
three  hundred  and  twenty  barrels  out  of  the  whole  mass  of  one 
thousand  six  hundred  and  eighty-two  barrels  as  their  property, 
and  equally  so  for  McCreary  &  Co.  or  Adams,  Welch  &  Co.  to 
identify  the  number  of  barrels  belonging  to  each,  out  of  the  re- 
maining three  hundred  and  sixty -two  barrels,  as  their  property. 

Suppose  one  hundred  barrels  of  the  whole  pile  had  been  de- 
stroyed by  rats  or  fire ;  whose  flour  would  have  been  destroyed  ? 
It  clearly  would  not  be  in  the  power  of  either  or  any  of  the  pur- 
chasers to  s^y  his  one  hundred  barrels  were  or  were  not  the  par- 
ticular barrels  destroyed. 

It  is  like  the  case  of  Rapehje  v.  McKee,  6  Cow.  250,  where  a 
smaller  quantity  is  sold  out  of  a  larger,  without  any  designation. 

The  proposition  on  the  part  of  the  plaintiffs  is,  that  no  segre- 
gation was  necessary  in  order  to  pass  the  property,  because  there 
were  delivery -orders  given  to  different  persons  sufficient  to  ex- 
haust the  entire  lot  of  one  thousand  six  hundred  and  eighty-two 
barrels.  It  is  a  sufficient  answer  to  say  that  the  plaintiffs  must 
be  able  to  identify  their  own  flour.     It  is  their  lesser  quantity 
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that  must  be  separated  from  the  larger  quantity,  no  matter  to 
whom  that  larger  quantity  may  belong. 

Besides,  if  their  proposition  is  sound  in  regard  to  this 
lot  of  ♦  flour,  it  must  hold  good  in  all  cases,  without  re-  [607] 
gard  to  the  character  of  the  property  or  the  quantity.  So 
that  where  a  merchant  had  made  several  contracts  for  the  sale  of 
his  stock  of  goods  sufficient  in  the  aggregate  to  exhaust  his  en- 
tire stock,  the  title  would  pass,  by  the  contract  to  each  purchaser, 
of  the  quantity  purchased  by  each.  Or,  take  the  case  of  a  cargo 
of  flour,  where  several  contracts  have  been  made  to  sell  the  entire 
cargo  in  lots  of  one  hundred  barrels  to  numerous  persons,  but 
no  delivery  or  separation ;  under  the  rule  contended  for  by  the 
plaintiffs,  each  purchaser  is  vested  with  the  title  to  the  quantity 
of  flour  called  for  by  his  contract. 

The  remarks  of  Dues,  J.,  in  Suydam  v.  Jenkins  (4  Sand.  609), 
are  directly  in  point  in  this  case,  where  he  says:  "  The  five  hun- 
dred barrels  were  themselves  parcel  of  a  larger  quantity,  and 
they  had  not  been  so  selected  and  separated  as  to  enable  the 
plaintiffs  to  identify  any  portion  of  them  as  their  property." 

BuENETT,  J.,  delivered  the  opinion  of  the  Court — Terbt,  C.  J., 
concurring. 

The  only  question  in  this  case  is,  whether  the  charge  of  the 
Court  below  was  correct.  And  the  solution  of  this  question  will 
depend  upon  whether  the  title  to  the  flour  passed  from  West  to 
the  several  purchasers. 

The  delivery  by  accepted  orders  upon  the  warehousemen, 
would  have  been  clearly  sufllcient,  had  the  property  been  segre- 
gated. (Story  on  Contracts,  sec.  792:  5  John.  335:  3  Caines, 
182.) 

If  the  whole  lot  had  been  sold  to  the  same  person,  the  deliv- 
ery would  have  been  sufficient.  What  difference  then  will  it 
make  in  principle  when  the  whole  lot  is  sold  to  different  persons 
in  different  parcels?  Suppose  that  West  had  drawn  but  one 
order,  directing  his  warehouseman  to  deliver  so  many  barrels 
to  the  first,  so  many  to  the  second,  and  so  many  to  the  third 
party?    Would  the  title  then  have  passed  ? 

It  is  laid  down  in  general  terms  that  no  sale  of  goods  is  com- 
plete BO  long  as  anything  remains  to  be  done  between  the  buyer 
and  seller.  *'  The  goods  sold,"  said  Mr.  Justice  Story,  "  must 
be  separated,  and  identified  by  marks  or  numbers,  bo  as  to  be 
completely  distinguisned  from  all  other  goods,  or  from  the  bulk 
or  mass,  with  which  they  happen  to  be  mixed.  If  they  be  sold 
by  weight,  or  measure,  or  number,  the  specific  quantity  must 
be  weighed,  or  measured,  or  counted,  so  as  to  be. separate  and 
distinct  from  all  other  similar  cfoods."  (Story  on  Sales,  sec. 
296.)      * 

The  language  in  which  this  general  rule  is  expressed  would 
seem  to  include  the  principle  of  the  present  case.  But  upon 
an  examination  of  the  cases  put  by  the  learned  author  in  illus- 
tration of  the  rule,  the  precise  application  of  it  is  shown  not 
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[608]  to  ^embrace  the  facts  of  this  transaction.  In  the  first 
instance  put  by  him,  the  starch  had  to  be  weighed  to  as- 
certain the  quantity;  ip  the  second,  the  skins  had  to  be  counted 
to  see  whether  eacn  bale  contained  the  agreed  number;  and  in 
the  third,  the  ten  tons  of  hemp  had  to  be  weighed  from  a  mass 
containing  thirty  tons.  All  these  cases  are  clearly  distinguish- 
able from  this  case. 

When  the  vendor  sells  an  entire  lot  of  articles,  not  knowing 
the  number,  and  at  a  certain  price  per  article,  then  a  count  must 
necessarily  be  made  before  the  seller  has  done  all  that  was  ma- 
terial for  him  to  do.  So,  when  an  entire  lot  is  sold  at  so  much 
per  pound,  or  so  many  pounds  out  of  a  larger  quantity,  and 
there  has  been  no  weighing  done,  so  as  to  ascertain  the  quantity 
in  the  first  case,  or  to  separate  the  portion  sold  from  the  larger 
mass,  in  the  second  instance,  there  is  no  delivery;  especially 
when  the  property  remains  in  the  possession  of  the  seller. 

But  in  this  case,  West  had  a  certain  number  of  barrels,  all  of 
the  same  kind,  in  the  hands  of  a  third  person.  When  each  or- 
der was  drawn  and  accepted,  and  the  whole  number  of  barrels 
charged  to  West,  and  the  proper  number  credited  to  each  pur- 
chaser, there  remained  nothing  further  to  be  done.  The  further 
act  to  be  done  must  be  necessary,  either  to  ascertain  the  quan- 
tity or  number,  so  that  the  parties  may  know  what  has,  to. be 
paid  by  one,  and  received  by  the  other,  or  to  separate  the  quan- 
tity from  the  mass.  If  the  further  act  be  idle,  it  need  not  be 
performed.  It  must  be  material.  (Story  on  Sales,  sec.  298.) 
Each  purchaser  in  this  case  knew  precisely  what  he  had  to  pay, 
and  the  warehousemen  were  responsible  to  each  purchaser  for 
a  specified  number  of  barrels. 

The  title  to  the  entire  lot  had  passed  from  West  to  the  differ- 
ent purchasers;  and  the  flour  remained  with  Tilden  &  Little  in 
the  same  state  it  would  have  been  in  had  each  purchaser  first 
separated  his  number  of  barrels  from  the  mass,  and  then  they 
had  all  put  them  together  afterwards.  The  flour  being  all  of 
the  same  kind,  and  the  entire  lot  sold  by  West,  there  was  no 
practical  end  to  be  accomplished  by  marking,  counting,  or  sep- 
arating. There  being  no  choice,  because  of  there  being  no  differ- 
ence between  the  barrels,  the  parties  had  the  right  to  let  their 
different  portions  remain  together,  and  had  a  loss  accrued,  with- 
out their  fault,  the  same  would  have  fallen  upon  each  in  propor- 
tion to  his  share  of  the  whole.  Where  so  many  pounds  of  an 
article  are  sold  out  of  a  large  mass,  the  same  must  be  weighed, 
because  one  pound  is  not  separated  from  another,  but  the  whole 
mixed  in  one  undistinguisbable  mass.  But  in  this  casd,  each 
barrel  wa^  separate  and  distinct  from  all  the  others.  They  were 
not  mixed,  but  were  easily  distinguished,  one  from  another, 
without  weighing,  measuring,  or  counting.  * 

In  the  cases  referred  to  by  the  counsel  of  defendants, 
[609]    the  ^mass  remained  in  the  possession  of  the  seller.    This 
was  a  material  circumstance  to  show  the  intention  of  the 
parties. 
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The  strongest  case  cited  by  defendants  is  ths  case  of  Suydam 
V.  Jenkins  (3  Sandf.  614).  In  that  case,  plaintiff  had  a  receipt 
in  store  for  five  hundred  barrels  of  flour,  given  by  Gillet,  the 
owner  of  a  flouring-mill.  At  the  time  the  receipt  was  given, 
Gillet  had  on  hand  six  hundred  barrels,  and  the  five  hundred 
barrels  were  not  separated  from  the  mass.  And  when  the 
sheriff  levied,  Gillet  had  sold  all  of  the  six  hundred  but  forty- 
six  barrels.  He  had,  however,  in  the  meantime,  manufactured 
other  flour  of  the  same  brand,  which  he  intended  to  substitute 
for  that  sold,  so  far  as  it  would  go.  Under  these  circumstances 
the  Court  held  that  the  title  did  not  pass  to  the  purchaser.  But 
in  this  case,  Gillet  was  the  manufacturer  and  the  seller,  and 
was  not  a  warehouseman.  It  was  evident,  from  the  fact  that  he 
had  sold  most  of  the  five  hundred  barrels,  and  was  manufactur- 
ing more  of  the  same  brand,  to  supply  the  place  of  that  sold,  and 
from  the  other  circumstances  of  the  transaction,  that  the  sale 
was  an  executory  contract  in  fact. 

But  the  case  of  Riddle  v.  Vamufn,  (20  Pick.  280,)  is  a  case 
which  supports  the  view  we  have  taken.  The  object  is  to  ascer- 
tain the  intention  of  the  parties.  If  they  intend  it  as  an  absolute 
transfer,  then  it  is  so  as  between  themselves.  In  the  present 
case  there  can  be  no  doubt  as  to  the  intention  of  the  parties. 
They  considered  it  an  absolute  transfer,  complete  in  every  par- 
ticular. 

Judgment  reversed,  and  cause  remanded. 


HORR  ET  AL.  V.  BARKER  et  al.* 

1  Bale  and  Bexjvebt  bt  Wabehouse  Beoeipts. — A  delivery  of  8  warehouse 
receipt,  stating  that  the  goods  named  therein  are  deliverable  on  retarn 
of  the  receipt,  is  sufficient  prima  facte  to  pass  the  title.  There  is  no  sub- 
stantial difference  in  this  respect  between  a  warehouse  receipt  and  a  bill 
of  lading. 

Idem. — When  the  defendants  show  that  the  person  to  whom,  in  his  own 
name,  the  receipt  was  given,  and  who  passed  it  to  plaiutiff,  was  their 
a^ent,  or  broker,  acting  for  them,  but  permitted  to  keep  it  on  storage  in 
his  own  name,  they  do  not  rebut  the  pri/7ia/acie  case  made  oat  by  the 
plainiifEs,  by  the  possession  of  the  receipt. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  Dis- 
trict, County  of  San  Francisco. 

In  December,  1853,  Hussey,  Bond  &  Hale  sold  to  Barker  & 
Paddock  a  large  quantity  of  flour,  in  store  at  the  warehouse  of 
Tilden  &  Little.  A  portion  of  the  purchase  money  was  paid  in 
hand,  and  the  remainder  was  to  be  paid  at  stated  pewods,  with 
the  understanding  that  Barker  &  Paddock  might  withdraw  any 
portion  of  the  flour,  from  time  to  time,  by  paying  the  full 
price  *for  the  portion  withdrawn.  On  the  2l8t  of  Jan-  [GIO] 
uary,   1854,   Barker  &  Paddock  paid  Hussey,   Bond  & 

•See  fame  case,  6  (si.  489;  antK  603,  11  Cal.  893. 
1.    Cited  GkiranUUi  v,  McDtrmoli,  22  CaI.  611. 
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Hale  for  several  hundred  barrels,  includiug  three  hundred  and 
twenty-four  barrels  of  Haxall.  For  this  lot  a  delivery  order  was 
drawn  by  Hussey,  Bond  &  Hale,  on  Tilden  &  Little,  in  favor  of 
J.  R.  West,  the  broker  of  Barker  &  Paddock.  West  surren- 
dered this  order  to  Tilden  &  Little,  who  gave  him  a  warehouse 
receipt  for  the  flour,  in  which  they  contracted  to  deliver  the 
same  upon  return  of  the  receipt.  This  receipt  was  passed  by 
W^est,  without  indorsement,  to  plaintiffs,  who  surrendered  the 
same  to  Tilden  &,  Little,  and  took  a  warehouse  receipt  for  three 
hundred  and  twenty-four  barrels  of  Haxall  flour.  The  flour 
was  seized  by  the  defendants,  and  plaintiffs  brought  this  suit,  in 
which  they  recovered  judgment,  for  the  value  of  the  three  hun- 
dred and  twenty-four  barrels  of  Haxall  flour.  The  defendants 
moved  for  a  new  trial,  which  was  granted,  and  the  plaintiffs  ap- 
pealed. 

The  case  was  before  this  Court  in  October,  1856,  and  will  be 
found  reported  in  6  Cal.  489. 

Shafter,  Park  &  Shafter,  for  Appellants. 

No  segregation  of  the  three  hundred  and  twenty-four  barrels 
of  Haxall  from  the  bulk  was  necessary.  Upon  this  point  we 
refer  to  the  argument  and  authorities  cited  in  the  other  case  be- 
tween the  same  parties. 

If  segregation  was  necessaiy,  then  it  had  been  accomplished 
before  the  seizure  by  the  defendants,  and  that  has  been  once  so 
held  in  this  case. 

This  ruling  forecloses  the  question  entirely  in  this  action. 
{Clay  V.  Hoagland,  Oct.  T.  1855.)  x 

It  is,  moreover,  a  correct  decision,  and  should  not  be  dis- 
turbed. 

This  brings  us  to  the  real  question  in  the  case,  and  that  is — 
Did  the  possession  of  the  receipt  and  indices  of  title  by  the 
plaintiffs,  in  connection  with  the  conduct  of  the  defendants  rela- 
tive thereto,  prima  facie  show  title  in  the  plaintiffs  ? 

It  is  unnecessary  to  go  over  the  history  of  commerce  and  com- 
mercial law  for  the  purpose  of  tracing  the  growth  of  the  prin- 
ciples applicable  to  the  subject.  It  is  sufficient  to  say  that  bills 
of  lading,  warehouse-receipts,  etc. ,  are  now  universally  regarded 
as  furnishing  evidence  of  title  sufficient  to  establish  ihe  fact  of 
ownership. 

In  Wilkes  and  Fontaine  v.  Ferris,  5  Johns.  335,  a  case  univer- 
sally cited  upon  this  point,  it  was  held,  in  case  of  a  receipt  of 
sugars  received  from  A,  "  to  be  at  his  disposal  upon  paying  stor- 
age," that  the  sugars  were  delivered  by  the  deliveiy  of  the  re- 
ceipt (to  a  tiiird  party),  and  that  it  "  was  the  regular  document- 
ary evidence  of  title,  and  gave  to  such  third  party  the  command 
of  the  sugars."  The  case  does  not  disclose  any  indorsement  of 
the  receipt,  but  only  a  transmission;  a  mere  delivery  of 
[611]  the  re-'^'ceipt  being  regarded  as  a  sufficient  manifestation 
of  design  to  execute  his  right  of  "disposal"  upon  the 
point  of  the  original  depositor. 
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The  above  case  is  cited  and  adopted  by  the  Supreme  Court  of 
the  United  States  in  Gibson  v.  Stevens,  8  How.  384.  The  inten- 
tion of  the  parties,  as  manifested  by  delivery  of  these  **  evidences 
of  title,"  is  to  be  regarded  by  the  Court,  "without  emban-assing 
it  with  needless  formalities."  The  duty  of  the  Court  to  take  ju- 
dicial notice  of  these  customs  of  trade  is  fully  declared.  {Gard- 
ner y.  Howland,  2  Pick.  599;  Brown  v.  Feabody,  3  Ker.  121;  Bank 
of  Rochester  v.  Jones,  4  N.  Y.  497.) 

All  the  above  cases  establish  that  these  receipts  are  evidence 
of  ownership  of  the  goods,  in  the  possessor  of  such  receipts,  and 
that  they  are  transferrable  by  delivery. 

.  These  show  possession  in  us,  and  possession  is  conclusive  evi- 
dence of  property,  unless  a  superior  title  is  made  out.  These 
defendants  only  show  that,  at  a  time  prior  to  the  claim  of  title, 
they  had  been  the  owners  of  the  property  in  question.  This 
claim  might  be  set  up  by  any  one  who  preceded  us  in  the  chain 
of  title,  and  if  the  defendants  are  correct,  it  would  be  sufficient 
to  entitle  such  former  owner  to  recover,  notwithstanding  our 
possession,  and  the  presumptions  attending  it.  We  submit  that 
the  onus  probandi  is  always  upon  him  who  attacks  the  title  of  the 
possessor  of  personal  goods,  and  that  that  onus  is  not  shifted  by 
showing  a  former  interest  or  title  in  the  assailant. 

This  action  has  been  once  before  in  this  Court,  upon  which 
occasion  the  same  point  was  presented  for  judgment  in  the  rec- 
ord, and  must  be  presumed  to  have  been  passed  upon.  {Horr  v. 
Barker,  6  Cal.  489.) 

Such  judgment  is  conclusive  in  this  action.  {Clary  v»  Hoag^ 
land;  Pingay  v.  Watkins,  17  Vt.  379.) 

Janes,  Lake  &  Boyd,  for  Respondents. 

Upon  the  foregoing  facts,  the  Judge  at  the  trial  charged  in 
substance  that  the  plaintiffs  had  made  out  a  title  to  the  three 
hundred  and  twenty-four  barrels  of  Haxall  flour,  and  the  jury 
rendered  a  verdict  accordingly.  But  on  a  motion  for  a  new  trial 
he  became  convinced  that  the  charge  was  erroneous,  and  granted 
the  motion;  and  it  is  from  the  order  granting  a  new  trial  that  the 
plaintiifs  appeal. 

This  Coui-t  has  frequently  held  that  the  granting  a  new  trial 
is  mainly  a  matter  of  discretion,  with  which  it  will  not  ordinaiily 
interfere,  unless  there  is  a  palpable  abuse  of  discretion  on  the 
part  of  the  Court  below.  But  whether  that  rule  applies  to  this 
case  or  not,  the  appellants,  in  order  to  reverse  the  order  grant- 
ing a  new  trial,  must  show  that  each  and  eveiy  decision  and  rul- 
ing of  the  Judge  on  the  trial  was  correct. 

♦There  are  three  points  in  regard  to  which  the  plaintiffs  [612] 
failed  on  the  trial  to  make  title  to  the  flour  in  question : 

1.  Conceding  that  West  was  authorized  to  sell  the  flour  as 
agent  for  the  defendants,  no  title  passed  to  the  plaintiffs,  be- 
cause the  three  hundred  and  twenty-four  barrels  were  parcels  of 
a  larger  quantity,  and  they  never  were  so  selected  and  separated 
as  to  enable  the  plaintiils  to  identify  them  as  their  own  property. 
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2.  The  possession  of  the  warehouse-receipt  by  the  plaintiffs 
was  no  evidence  of  a  sale  by  West  to  the  plaintiffs  of  the  flour 
named  in  the  receipt. 

3.  If  the  possession  of  such  receipt  should  be  held  prima  facie 
evidence  of  .a  sale  to  them  by  West,  yet  on  the  defendants  show- 
ing that  the  flour  in  fact  belonged  to  them,  and  not  to  West,  it 
then  devolved  upon  the  plaintiffs  to  show  that  they  were  bo7%ajfide 
purchasers  for  value. 

The  language  of  the  authorities  is,  that  "  no  sale  is  complete 
so  as  to  vest  in  the  vendee  an  immediate  right  of  property,  so 
long  as  anything  remains  to  be  done  between  the  buyer  and 
seller  in  relation  to  the  goods/'  The  object  of  a  separation  from 
the  bulk  or  mass  with  which  they  happen  to  be  mixed,  is,  that 
they  may  not  only  be  distinguished  by  the  purchaser  and  identi- 
fied as  his  own  goods,  but  that  they  may  be  accepted  as  the  iden- 
tical property  embraced  in  the  contract  of  purchase. 

The  mere  possession  of  the  warehouse-receipt  by  the  plaintiff, 
was  no  evidence  of  a  sale  by  West  to  them  of  the  flour  named  in 
the  receipt.  It  is  not  such  by  any  custom  of  trade,  nor  by  author- 
ity of  adjudged  cases. 

It  has  been  attempted,  and  perhaps  successfully,  to  liken  ware- 
house receipts  to  bills  of  lading  of  goods  at  sea,  and  to  bring 
them  consequently  within  the  principle  laid  down  in  LAckbarrow 
V.  Mason.  (1  Smith's  Leading  Cases,  p.  378.)  But  the  princi- 
ples of  that  case  go  no  further  than  to  hold  that  goods  being 
sold  or  hypothecated,  indorsement  and  delivery  of  the  bills  of 
lading  operate  as  a  transfer  of  the  property. 

'<  The  property  is  transferred  by  the  sale,  which  sale  is  just  as 
effectual  in  passing  the  property  without  as  with  the  indorsement 
of  the  bill  of  ladiog.  The  only  effect  of  the  bill  of  lading  is  due 
to  its  being  a  symbol  of  property.  A  bill  of  lading  will  pass  the 
property  upon  a  bona  fide  indorsement  and  delivery  where  it  is 
intended  so  to  operate,  in  the  same  manner  as  a  direct  delivery 
of  the  goods  themselves  would  do,  if  so  intended.  But  it  can- 
not operate  further."  (Lickbarrow  v.  Mason,  1  Smith's  Leading 
Cases,  Am.  Notes,  650.) 

So)  if  goods  sold  were  stored  with  other  goods  in  a  common  or 
public  warehouse,  as  the  vendor  would  not  have  the  key  to  de- 
liver them,  the  receipt  held  by  the  vendor  of  the  person  who  has 
the  custody,  is  considered  a  proper  symbol  of  delivery. 
[613]  ^Gardner  v.  Eowland,  2  Pick.  599 ;  Gibson  v.  Stevens,  8 
How.  386.) 

The  precise  point  contended  for  is,  that  the  endorsement  to, 
and  possession  by  the  purchaser,  of  a  bill  of  lading  or  ware- 
house-receipt, is  evidence  of  a  symbolical  delivery,  a  sale  being 
proved. 

In  this  case,  however,  there  is  not  even  an  endorsement  of  the 
warehouse-receipt  to  the  plaintiffs.  They  are  found  in  the  pos- 
session of  a  receipt  which  appears  to  belong  to  another  person. 

If  the  possession  of  the  warehouse-receipt  by  Horr  &  Dick 
should  be  deemed  prima  facie  evidence  of  their  ownership  of 
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the  property  called  for  by  the  receipt,  such  evidence  is  rebutted 
by  the  defendants  sho\vin^  that  the  flour  in  fact  belonged  to 
them,  and  that  West  was  a  mere  broker.  The  possession  of  the 
warehouse-receipt  could  confer  no  more  power  over  the  property 
than  would  the  possession  of  the  property  itself. 

Now,  suppose  Horr  &  Dick  in  possession  of  the  flour,  and 
Barker  &  Paddock  suing  them  in  trover  for  it.  Barker  &  Pad- 
dock offer  the  same  evidence  of  ownership  as  they  gave  in  this 
case,  would  it  be  contended  for  a  moment  that  Horr  &  Dick 
would  not  be  required  to  show  title  in  themselves  ?  To  dispute 
the  correctness  of  this  rule,  would  be  to  contend  that  in  all  cases 
the  owner  of  personal  property,  who  has  been  deprived  of  it 
either  by  theft,  force,  or  fraud,  before  he  can  recover  it  back 
must  be  able  to  prove  affirmatively  that  he  did  not  sell  it,  and 
that  it  was  taken  from  him  unlawfully;  proof  that  in  the  verj^ 
nature  of  things  it  is  not  ordinarily  in  his  power  to  make,  and 
which  he  is  never  required  to  make. 

BuBNETT,  J.,  after  stating  the  facts,  delivered  ilie  opinion  of 
the  Court-— Terry,  C.  J.,  concurring. 

*  The  counsel  of  defendants  insist  that  there  was  no  sufficient 
segregation  of  the  three  hundred  and  twenty-four  barrels  from 
other  flour.  But  it  is  unnecessary  to  notice  this  point,  as  it  was 
determined  by  this  Court  when  the  case  was  here  before,  Octo- 
ber, 1856.     The  segregation  was  decided  to  have  been  sufficient. 

The  next  point  made  by  defendant  to  sustain  the  order  of  the 
Court  below  in  granting  a  new  trial,  is  that  the  possession  by 
plaintiffs  of  the  warehouse-receipt  issued  to  West,  was  no  evi- 
dence of  a  sale  by  West  to  them,  as  the  receipt  was  not  en- 
dorsed, and  no  other  proof  was  given  of  an  actual  sale. 

From  the  testimony,  the  proof  would  seem  ample  to  justify 
the  conclusion  that  West  was  the  broker  of  defendants,  and 
fully  authorized  to  sell  the  flour.  The  only  question  left  is, 
whether  the  evidence  was  sufficient  to  sustain  the  verdict  of  the 
jury,  that  there  was  a  sale  of  the  three  hundred  and  twenty-four 
barrels  to  plaintiflB. 

ChanceDor  Kent  laid  it  down  that  "the  delivery  of  the 
receipt  *  of  the  store-keeper  for  the  goods,  being  the  doc-  [614] 
umentary  evidence  of  the  title,  has  been  held  to  be  a  con- 
structive delivery  of  the  goods."  (2  Kent,  500.)  And  he  refers 
to  the  case  of  Wilkes  v.  Ferris,  5  John.  335.  The  case  referred 
to  seems  to  sustain  the  position  in  the  text,  although  the  facts  of 
the  case  are  not  very  clearly  stated  as  to  the  question  whether 
the  store-keeper's  receipt  was  endorsed,  or  not.  So,  it  is  stated 
in  Story  on  Sales,  section  311,  that  "the  delivery  of  the  key  of 
a  warehouse  containing  the  goods  sold,  or  of  the  bill  of  lading 
of  goods  at  sea,  or  of  the  receipt,  ticket,  sale-note,  dock-warrant, 
certificate,  bill  of  parcels,  or  other  usual  type  and  evidence  of 
title  to  goods  in  the  situation  of  those  sold,  will  be  a  sufficient 
constructive  delivery  of  them  to  pass  the  title."  "  So,  also,  the 
delivery  to  the  vendee  of  an  order  on  the  warehouseman  in 
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whose  warehouse  the  goods  are  stored,  is  sufficient  to  pass  the 
title,  but  not  to  destroy  the  lien  of  the  vendor."  (Sec.  312;  the 
same  doctrine  is  laid  down  in  Story  on  Contracts;  Sees.  810, 
792.) 

It  was  said  by  Gabdiner,  C.  J.,  in  delivering  the  opinion  of 
the  Court,  in  the  case  of  Brower  v.  Peabody  (13  N.  Y.  126),  that 
"the  receipts,  although  recognized  as  prima  facie  evidence  of 
property  in  the  thing  receipted,  in  those  who  have  them  in  pos- 
session, do  not,  it  is  presumed,  enter  into  the  currency,  and,  like 
bank-notes,  become  the  property  of  a  bona  fide  holder."  The 
receipts,  in  that  case,  had  been  stolen,  and  the  holder,  upon 
that  fact  being  established,  was  held  not  entitled  to  the  property 
mentioned  in  the  receipts.  So,  in  the  case  of  the  Bank  of  Roch- 
ester V.  James  (4  Den.  489),  it  was  said  that  the  title  to  goods 
might  be  tran^erred  by  the  delivery  of  the  bill  of  lading,  if  done 
with  the  intent.  The  same  was  substantially  stated  in  Stanton 
V.  SmaU,  3  Sandf.  240. 

It  seems  to  be  well  settled,  that  a  delivery  of  a  bill  of  lading 
for  goods  at  sea  will  pass  the  title.  (Story  on  Contracts,  Sec. 
810;  2  Kent,  500;  24  Pick.  42;  5  John.  335.) 

But  it  must  be  conceded,  that  while  the  language  of  these  ati- 
thorities  seems  to  be  clear,  that  a  delivery  of  a  warehouse-re- 
ceipt, without  assignment,  is  sufficient  prima  facie  to  pass  the 
title,  there  are  very  few  adjudged  cases  where  the  facts  fully 
sustain  the  opinion  expressed.  Hpwever,  upon  principle,  rea- 
son, and  convenience,  it  is  difficult  to  draw  any  substantial  dis- 
tinction between  a  bill  of  lading  and  a  warehouse-receipt.  If 
the  delivery  of  the  one  can  pass  the  title  to  the  property  de- 
scribed therein,  the  delivery  of  the  other  should  have  the  same 
effect.  There  is  no  substantial  difference  in  the  two  cases.  In 
this  case  the  flour  was  "deliverable,"  not  to  West,  or  his  order; 
but  "  on  return  of  the  receipt."  From  the  terms  of  the  receipt 
it  seems  to  have  been  intended  to  pass  from  hand  to  hand,  with- 
out endorsement. 

But  conceding  that  the  possession  of  the  receipt  was 

[615]   prima  ^facie  evidence  of  the  ownerahip  of  the  property 

specified,  the  defendants  insist  that  such  presumption  was 

rebutted  by  their  showing  that  the  flour  in  fact  belonged  to 

them,  and  that  West  was  a  mere  broker. 

The  fact  that  the  property  was  originally  purchased  of  H.  B. 
&  H.,  by  the  defendants,  did  not  rebut  the  pHmxi  fade  case 
made  out  by  plaintiffs;  because  the  case  so  made  out  consisted 
in  showing  that  West  was  the  agent  of  defendants  for  the  sale  of 
the  flour,  and  was  permitted  to  keep  it  on  storage,  in  his  own 
name,  and  the  receipt  given  to  their  agent  was  found  in  the  pos- 
session of  plaintiffs;  which  fact  was,  in  effect,  the  same  as  if  the 
receipt  had  been  given  to  defendants  in  their  own  names,  and 
had  afterwards  been  found  in  the  possession  of  ^e  plaintiffs. 
The  plaintiffs  traced  their  title,  through  West,  to  defendants, 
and  they  cannot  rebut  such  a  case  by  showing  they  once  had  the 
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title.  When  they  show  that  they  once  had  the  title,  they  only 
show  what  the  plaintiffs  had  already  shown. 

Our  conclusion  is,  that  the  testimony  was  sufficient  to  warrant 
the  verdict,  and  that  there  was  no  error  in  the  refusal  of  the 
Court  to  give  the  instructions  asked  for  by  the  defendants,  and 
no  cause  for  granting  a  new  trial. 

The  order  of  the  Court  below  is  reversed,  and  that  Court  will 
enter  judgment  for  plaintiffs. 


GOODWIN  V.  GAER. 

BsBSONAL  Pbopebtt — PossKssioN  EviDENCB  OF  TiTLE. — Poflsessioii  of  per- 
sonal property  is  prima  facie  evidence  of  ownership.  The  posseBsion  of 
the  servant  is  the  possession  of  the  master. 

Appeal  from  the  District  CJourt  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

This  was  an  action  to  recover  the  value  of  thirteen  mules  and 
ax  horses,  attached  by  defendant,  sheriff  of  Sutter  county,  as 
the  property  of  one  Ford.  The  defendant  denied  that  the  prop- 
erty belonged  to  the  plaintiff,  and  also  justified  under  the  attach- 
ment. On  the  trial  the  plaintiff  proved,  by  one  Lynch,  that  he 
had  been  in  possession  of  the  stock  for  some  few  days  before  he 
employed  witness  to  keep  them;  that  he  spoke  to  witness,  and 
employed  him  to  pasture  the  animals  on  his  ranch,  and  a  few 
days  afterwards  sent  them  out  to  him;  and  that  witness  had 
them  in  possession,  as  agent  of  plaintiff,  for  more  than  a  month, 
when  they  were  seized  by  the  defendant.  The  plaintiff,  after 
proving  the  value  of  the  animals,  rested  his  case,  and  defendant 
moved  for  a  nonsuit,  which  was  overruled.  No  testimony  was 
offered  on  the  part  of  defendant,  and  the  plaintiff  had 
judgment.  *A  motion  for  a  new  trial  wa^  made  andt)ver-  [616] 
ruled,  and  the  defendant  appealed. 

C.  H.  Bryan,  for  Appellant. 

The  plaintiff  suing,  not  for  the  possession  of  the  property,  but 
for  the  value,  and  for  damages  for  the  wrongful  detention, 
merely  shows  that  the  proper^  was  driven  upon  a  ranch  some 
six  weeks  before  the  sheriff  seized  it  as  the  property  of  another, 
under  regular  process,  and  that  the  same  was  left  upon  the 
ranch  as  the  property  of  plaintiff,  and  was  in  the  possession  of 
another  party  than  plaintiff  at  the  time  of  the  commencement  of 
suit,  and  showing  value.     He  then  rests  his  case. 

A  motion  for  a  nonsuit  is  made  and  overruled,  and  the  ruling 
excepted  to.  The  Court  orders  judgment  for  a  large  amount  of 
money  upon  such  proof. 

'*  Where  .the  issue  raises  the  question  of  title,  the  plaintiff 
must  prove,  at  the  time  of  the  caption,  he  had  the  general  or  a 
special  property  in  the  goods  taken,  and  the  right  of  immediate 
and  exclusive  possession."    (2  Greenleaf's  Evidence,  561.) 
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'*If  issu^  be  joined  on  the  right  of  property,  the  plaintifT 
must  i:)rove  either  a  general  or  special  property,  in  the  goods  or 
cattle  at  the  time  of  the  taking;  a  mere  possessoiy  right  is  in- 
sufficient."    (2  Starkie's  Ev.  969;  WJieeler  v.  Train,  3  Pick.  255; 
Morris  on  Replevin,  123;  6  Mass.  303.) 

In  Morris  on  Replevin,  123,  the  following  language  is  used: 

"  The  plaintiff  must  first  prove  that  he  has  a  right  to  maintain 
his  writ  of  replevin,  by  showing  that  he  has  either  an  absolute  or 
special  property  in  himself.  It  will  not  be  enough  for  him  to 
show  the  mere  fact  of  the  naked  possession  of  the  property." 

Possession  is  prima  facie  evidence  of  ownership  as  to  personal 
proi>crty  only,  where  title  is  not  involved,  and  where  the  issue 
of  title  is  not  tendered  and  made  in  the  pleadings. 

J.  O.  Goodwin,  Respondent,  in  person.  • 

The  first  proposition  we  lay  down  is,  that  the  plaintiff  can,  of 
course,  bring  his  action  in  all  cases  of  conversion  of  property 
without  his  consent,  and  this  he  may  do,  whether  taken  from 
his  possession,  or  whether  he  has  delivered  it  to  his  agent  to 
keep  for  him,  and  it  is  taken  out  of  the  agent's  possession  bj 
defendant. 

We  leave  this  proposition  by  simply  referring  to  the  foUovdng 
authorities:  Thorp  v.  Burling,  11  John.  286;  HoU  ▼.  Johnson,  14 
Id.  425;  Putnam  v.  Wyley,  8  Id.  432;  14  Id.  87,  406;  20  Id.  465; 
1  Wend.  109;  2  Id.  475;  1  Chitty,  155;  1  Id.  PL  160;  3  Black. 
Com.  148. 

As  to  the  first  point  relied  upon  by  defendant,  that  possession 
will  not  entitle  the  plaintiff  to  recover,  without  further 
[617]  proof  as  *to  how  he  (plaintiff,)  became  possessed  of  such 
property,  it  is  not  a  correct  legal  proposition,  and  con- 
sequently not  supported  by  authority;  the  true  rule  being,  that 
a  mere  naked  possessor  of  property  without  right,  may  bring  his 
action  for  such  property;  and  evidence  of  his  possession,  either 
by  himself  or  his  agent,  will  be  sufficient  to  maintain  the  action, 
possession  being  always  prima  facie  evidence  of  ownership. 

And  to  such  a  case,  it  would  not  be  sufficient  for  defendant  to 
set  up  property  in  a  third  party,  unless  such  allegation  should 
be  followed  by  proof  of  a  paramount  title  in  such  third  party, 
and  further  proof,  showing  some  right  or  claim  to  such  property, 
derived  by  defendant  from  the  true  owner.  The  authorities  are 
full,  and  without  contradiction,  upon  this  point.  (See  11  Wend. 
54;  16  Id.  562-71;.  15  John.  160.J 

Burnett,  J.,  delivered  the  opinion  of  the  Court — Teeby,  C.  J., 
concurring. 

The  only  question  in  the  case  is,  whether  plaintiff,  by  his 
proof,  made  out  a  prima  facie  right  to  recover  in  the  entire  ab- 
sence of  ary  proof  on  the  part  of  the  defendant. 

We  think  the  proof  ample  to  show  title  prima  facie  in  plaintiff. 
Possession  of  personal  property  is  prima  fade  evidence  of  owner- 
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Bbip.  (2  Cal.  373.)  The  possession  of  the  serrant  is  the  x>os- 
session  of  the  master.     (1  Cal.  161.) 

In  this  case  the  plaintiff  had  possession  for  some  consider- 
able time  before  the  seizure^  and  exercised  dominion  over  the 
property. 

Judgment  affirmed. 


REYNOLDS  v.  HARRIS. 

iFiNDiNOB,  HOW  AtJTHKHTicATED. — The  findings  of  a  Court,  like  the  verdict 
of  a  jary,  is  a  matter  of  record,  and  copies  thereof  may  be  sufficiently 
authenticated  by  the  certificate  of  the  clerk. 

Idem. — It  follows  that  the  finding  need  not  be  embodied  in  a  statement  or 
bill  of  exceptions. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  Dis- 
trict, County  of  Placer. 

The  appeal  in  this  case  having  been  dismissed  on  the  ground 
that  there  was  no  properly  authenticated  statement  or  bill  of 
exceptions,  and  a  rehearing  being  denied  on  the  ground  that 
the  finding  of  the  Court  below  was  of  itself  no  part  of  the  record, 
unless  embodied  in  a  statement  or  bill  of  exceptions  properly 
authenticated;  and  the  appeal  in  this  case  being  entitled  to  a 
hearing  if  the  finding  of  the  Court  below  is  properly  before  this 
Court,  and  a  review  of  the  former  opinion  in  this  case  being 
asked  by  several  members  of  the  bar  of  this  Court: 

*BuRNETT,  J.,  delivered  the  opinion  of  the  Court —  [618] 
Field,  J.,  concurring. 

We  have  been  asked  by  several  members  of  the  bar,  as  amici 
curicBy  to  review  our  opinion  in  this  case  denying  the  motion  for 
a  rehearing.  The  question  of  practice  is  one  of  gr^at  import- 
ance; and  as  the  remiUUur  has  not  yet  been  transmitted  to  the 
Court  below,  we  most  cheerfully  accede  to  the  request. 

"We  have  been  referred  to  a  number  of  decisions  heretofore 
made  by  this  Court,  most  of  which  have  no  bearing,  direct  or 
remote,  upon  the  precise  point  involved.  The  precise  question 
seems  not  to  have  been  directly  decided. 

The  one  hundred  and  seventy-third  section  of  the  code  re- 
quires the  clerk  to  immediately  record  the  verdict  of  the  juir 
in  full  in  the  minutes;  and  the  one  hundred  and  seventy-eighth 
section  requires  the  clerk  to  make  an  entry  in  the  minutes, 
specifying  the  time  of  trial,  the  names  of  the  jurors  and  wit- 
nesses, and  the  verdict,  and,  when  a  special  verdict  is  found, 
either  the  judgment  rendered  thereon,  or,  if  the  case  be  re- 
served for  argument  or  further  consideration,  the  order  thus  re- 
serving it. 

From  these  provisions,  it  seems  clear  that  the  verdict  must  be 

1.    cited  Lucat  v.  San  Francisco,  28  Cal.  695;  denied,  Imperial  S.  if.  Co.  t.  BartUne,  6 
Not.  254. 
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recorded  in  full  in  the  minntes;  and,  therefore,  there  can  be 
no  object  in  putting^  the  verdict  into  the  statement.  The  ver- 
dict, when  entered,  becomes  a  matter  of  record,  and  can  be  au- 
thenticated by  the  signature  of  the  clerk,  under  the  seal  of  the 
Court. 

The  code,  in  requiring  a  statement  to  be  annexed  to  the  rec- 
ord  of  the  judgment  or  order  appealed  from,  must  have  in- 
tended that  the  statement  should  contain  that  which  was  not 
otherwise  matter  of  record.  The  object  was  to  make  that  mat- 
ter of  record  which,  without  the  statement,  would  not  be  such. 
For  this  reason,  the  code  says  the  statement  shall  ''contain  the 
grounds  on  which  the  appellant  intends  to  rely  on  the  appeal, 
and  so  much  of  the  evidence  as  may  be  necessary  to  explain 
the  grounds,  and  no  more."  Whatever,  therefore,  would 
bo  matter  of  record  without  the  statement,  need  not  be  included 
in  it. 

If,  then,  the  verdict  be  a  matter  of  record  without  the  state- 
ment, will  the  finding  of  the  Court,  which  stands  in  the  place 
of  the  verdict,  and  equally  forms  the  basis  <^  the  judgment,  be 
such  without  the  statement  ?  There  is  no  provision  of  the  code 
requiring  the  finding  to  be  entered  in  the  minutes;  but  it  must 
be  filed  with  the  clerk.  (Section  one  hundred  and  eighty.)  The 
reason  why  the  verdict  is  required  to  be  entered  in  full  in  the 
minutes,  and  the  finding  simply  to  be  filed  with  the  clerk,  is  ob- 
vious. The  verdict  is  only  signed  by  the  foreman,  and  yet  it 
must  be  concurred  in  by  all  the  jurors;  and,  for  this  reason, 
the  verdict  is  required  to  be  entered  in  full,  and  read  over  to 
the  jury  in  presence  of  the  Court.  But  the  finding  of  the  Judge 
is  his  single  act;  and  his  signature,  and  the  filing  with 
[619]  the  clerk,  *are  sufficient  to  make  it  matter  of  record.  The 
statement  itself  becomes  a  record  when  certified  by  the 
Judge  and  filed  with  the  clerk.  And  it  may  become  a  matter 
of  record  without  the  certificate  of  the  Judge.  (Sees.  338-9, 
341-2.)  It  would  seem,  therefore,  that  the  signature  of  the 
Judge  and  the  filing  with  the  clerk  would  make  both  the  find- 
ing and  the  statement  equally  matters  of  record;  and,  if  matters 
of  record,  copies  of  them  may  be  sufficiently  authenticated  by 
the  certificate  of  the  clerk. 

I  think  the  rehearing  should  be  granted. 


PORTER  V.  HERMANN. 

Pleadino-  Insufficient  Allegation  of  Feaxtd. — A  complaint,  alleging  that 
tbo  defendant  collected  und  received  certain  money,  as  the  agent,  or  at- 
torney in  fact,  of  the  plaintiff,  and  had  embezzled  and  converted  the 
money  to  his  own  use,  and  praying  that  he  be  adjadged  guilty  of  frand, 
and  for  judgment  and  execution  against  his  person  and  property,  is  in- 
sufficient to  sustain  a  verdict  convicting  the  defendant  of  fraud. 

Idem. — Constbuction. — The  allegation  is,  in  substance,  that  the  defendant 
collected  the  money  as  arjent,  or,  if  not  as  agent,  then  as  aUomty  in  fact. 

Ideu. — Capacity  to  br  Distincily  Avi^rbed. — Where  the  character  or  ca- 
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pacity  in  which  a  party  is  alleged  to  have  acted  is  essential  to  the  charge 
of  fraud,  that  character  or  capacity  must  be  averred  in  direct  and  posi- 
tive terms,  or  the  charge  must  fall. 

Vebdigi,  Ebbobs  not  C(7bed  bt. — A  charge  in  the  alternative  cannot  be  cured 
by  verdict,  nor  by  a  judgment  by  default. 

Attobnet  in  Fact  and  Aqent  Defined. — The  words  '*  attorney  in  fact "  are 
not  83'nonymous  with  the  teim  <' agent.'* 

Idem. — Attorneys  in  fact  act  under  a  special  power  created  by  deed  ;  the  term 
agent  includes  all  classes  of  agents,  ana  an  agent  is  not  necessarily  an 
attorney  in  fact,  though  an  attorney  in  fact  is  an  agent. 

Fbaud— Notice  in  Summons. — Per  BurnttU  J".— Where  judgment  by  default 
is  entered  in  an  action  against  a  part.y  for  fraudulently  converting  money 
of  the  plainti£r,  the  summons  must  have  apprised  the  defendant  that,  on 
failure  to  answer,  judgment  would  be  taken  against  him  for  the  fraud  ;  a 
mere  notice  in  the  summons  that  a  money-judgment  would  be  taken  will 
not  support  a  judgment  for  fraud. 

Idem. — Such  a  proceeding  is,  in  its  essential  character,  a  quasi  criminal  pro- 
ceeding, ind  the  defendant  should  be  distinctly  apprised  of  the  faots  in- 
tended to  be  proved  against  him. 

Idem.— What  Complaint  shoitld  State. — The  complaint  should  state  the 
facts  that  constitute  the  fiduciary  capacity,  as  well  as  its  nature  and 
extent. 

Idem. — EssENnAii  Avebments. — It  is  necessary,  in  such  a  case,  to  charge  not 
only  that  defendant  received  the  money  as  agent,  but  that  he  converted 
it  in  the  course  of  his  employment  as  such. 

Appeal  from  the  Superior  Court  of  the  City  of  San  Francisco. 

The  coihplaint  in  this  action  alleges  the  possession,  in  Janu- 
ary, 1856,  by  the  defendant,  of  eleven  thousaiyl  one  hundred 
and  fifty -six  dollars,  collected- by  him  **as  the  agent,  or  attorney 
in  fact,  of  the  plaintiff,"  and  his  embezzlement  and  conversion  of 
the  money  to  his  own  use,  and  prays  that  he  may  be  adjudged 
guilty  of  fraud,  and  for  judgment  for  the  amount  and  interest, 
and  execution  against  his  2>erson  and  property.  The  defendant 
was  personally  served,  and,  failing  to  answer,  his  default  was 
entered,  and  the  case  went  to  the  jury  on  the  question  of  fraud, 
upon  which  a  verdict  was  rendered  in  his  favor.  A  mo- 
tion for  *a  new  trial,  on  the  ground  of  the  insufficiency  of  [620] 
the  evidence  to  justify  the  verdict,  was  then  made  and 
overruled ;  and  subsequently,  a  motion  for  judgment,  notwith- 
standing the  verdict,  was  made,  and  also  overruled.  The  ruling 
of  the  Court  below,  on  these  motions,  is  assigned  by  the  appel- 
lant as  error. 

The  complaint  alleges  that,  after  so  receiving  the  money,  the 
defendant  fraudulently  embezzled  the  same,  and  converted  it  to 
his  own  use,  but  does  not  allege  that  he  did  so  as  agent  of  plaint- 
iff. The  summons  only  contains  a  notice  that  if  defendant  fail 
to  appear  and  answer,  judgment  will  be  taken  against  him,  for 
the  amount  claimed  in  the  complaint,  and  costs.  Judgment  was 
entered  in  the  Court  below,  for  plaintiff,  for  the  amount  claimed, 
and  in  accordance  with  the  verdict  of  the  jury,  on  the  question 
of  fraud. 

The  plaintiff  appealed  from  the  order  overruling  the  motion 
for  a  new  trial,  and  from  the  order  overruling  the  motion  for  a 
judgment  non  obstante  veredicto, 
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Shafter,  Park  d  Shafter,  for  Appellant. 

This  is  a  case  manifestly  within  the  rule  established  by  this 
Court,  governing  the  exercise  of  its  power  in  the  matter  of 
granting  new  trials.  {Dinch*\.  Sanders,  Oct.  T.  1856;  Speck  v. 
Eoyl,  3  Cal.  413.) 

But  if  we  mistake  in  this  matter,  then  it  is  insisted  that  the 
Court  erred  in  overruling  the  motion  for  judgment  non  obstante 
veredicto. 

The  default  was  conclusive  upon  the  question  of  the  truth  of 
all  the  allegations  in  the  complaint. 

The  fraudulent  conversion  was  alleged,  and  the  default  estab- 
lished the  fact  for  all  the  purposes  of  the  litigation.  {Harlan  v. 
Smith,  April  T.  1856.) 

Thereafter,  there  was  no  issue  to  try,  for  everything,  in  fact, 
had  been  confessed .  The  issue  was  not  only  immaterial,  but  had 
no  existence  in  fact,  and  everything  being  admitted,  a  clean  case 
was  presented  for  judgment,  non  obstante,  (Chitty's  Pleadings, 
655,  656.) 

Ball  McAllister,  for  Respondent. 

If  the  complaint  be  insufficient  to  sustain  a  judgment  convict- 
ing the  defendant  of  fraud,  and  authori2dng  his  arrest  on  final 
process,  the  verdict  and  decision  below  will  be  affirmed. 

That  a  judgment  has  been  taken  by  default,  does  not  dispense 
with  the  rule  w^ich  requires  that  the  proofs  shall  conform  to  the 
allegations,  and  that  the  latter  must  be  sufficient  to  constitute  a 
legal  basis  on  which  to  predicate  the  judgment.  {Hall  v.  Jack- 
son, 3  Tex.  305.) 

If  the  complaint  do  not  show  a  good  cause  of  action,  the  judg- 
ment will  be  reversed,  though  no  objection  be  taken 
[621]  below.  '^'This  was  judgment  in  favor  of  plaintiff.  {RusseU 
V.  Ford,  2  Cal.  86.) 

The  case  of  Maioon  et  al.  v.  Eder,  clearly  establishes: 

1.  That  the  complaint  must  charge,  in  due  legal  form,  the  al- 
leged fraud,  and  must  show  enough  on  its  face  to  authorize  tlie 
arrest  of  the  defendant  on  final  process. 

2.  That  the  fraud  must  be  clearly  substantiated  by  the  plaint- 
iff, and  the  facts  on  which  it  is  based  affirmatively  found. 

3.  That  the  *'  liberty  of  the  citizen"  is  to  no  extent  to  be  pre- 
sumed away. 

4.  That  the  fraud  must  be  distinctly  stated  in  the  judgment. 
(Jan.  T.,  1856.) 

Does  the  allegation  that  it  was  collected  as  agent  of  plaintiff 
at  some  time  previous  to  the  3d  of  January,  1856  (perhaps  twenty 
years,  perhaps  fifty  years  prior),  and  that  on  the  3d  of  January, 
1856  it  was  in  possession  of  defendant,  established  that  on 
that  day  it  must  have  been  in  his  possession  as  such  agent? 
Clearly  not. 

It  is  not  even  alleged  that  from  ithe  time  of  its  collection  up 
to  3d  of  January,  1856,  it  remained  in  defendant's  possession. 
For  aught  that  appears,  it  might  have  been  collected  by  dcfend- 
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ant  years  previous  to  the  3d  of  January,   1856,  might  have 
been  paid  over  to  the  plaintiff,  and  forthwith  loaned  to  the  de 
fendant,  as  to  an  ordinary  debtor,  by  the  plaintiff. 

I  hope  I  have  succeeded  in  my  analysis  of  this  allegation,  and 
in  showing  that  the  statement  that  at  some  time  defendant  col- 
lected a  sum  of  money,  as  agent  of  the  plaintiff,  and  that  said 
sum  of  money  was  in  his  possession  on  the  3d  of  January,  1856» 
utterly  fails  to  establish  that  it  was,  on  that  day,  in  defendant's 
possession  as  agent  of  the  plaintiff,  particularly  where  no  con- 
tinuous possession  of  said  sum  by  defendant,  from  the  time  of 
aforesaid  collection,  is  alleged. 

Before  leaving  the  first  allegation  of  the  complaint,  another 
part  of  it  attracts  attention.  It  reads,  *'  collected  and  received 
by  the  defendant  as  the  agent  or  attorney  in  fact  of  the  plaintiff," 
etc. 

That  is,  plaintiff  substantially  says,  ''I  charge  defendant  with 
having  collected  this  money  as  my  agent,  or  if  he  did  not  collect 
it  as  my  agent,  charge  that  he  collected  it  as  my  attorney  in 
fact." 

Is  it  not  clear,  according  to  the  elementaiy  rules  of  pleading, 
that  an  alternative  averment  of  this  character  is  utterly  worthless 
— that  it  amounts  neither  to  a  charge  against  the  defendant  as 
agent  nor  as  attorney  in  fact? 

Ohitty,  quoting  from  Stephen  on  Pleadings,  says: 

"  Pleadings  must  not  be  insensible,  or  repugnant,  nor 
ambigu'^'ous  or  doubtful  in  meaning  ;  not  argumentative    [622] 
nor   in    the    altemativfe."    (1   Chitty's  Pleadings,   236; 
Griffith  V.  Eylea,  1  Bos.  &  P.  417,  418— Remarks  C.  J.  Eyre,  418; 
Cook  V.  Cox,  3  Maule  &  S.  110,  113,  114,  115  and  116;  Lord 
EUenborough,  C.  J.) 

The  Court  will  bear  in  mind  that  there  are  cases  where  a  de- 
fect is  ciured  by  verdict,  which  same  defect  would  be  fatal  on  a 
judgment  by  default.  Here,  plaintiff  claims,  and  can  claim, 
nothing  by  the  verdict,  but  asserts  that  he  is  entitled  to  a  judg- 
ment by  default.  » 

Lord  Ellenbobough  decides  that  the  defects  of  an  alternative 
averment  are  not  cured  by  verdict,  a  fortiori  they  are  not  cured 
by  a  judgment  by  default. 

I  shall  now  cite  some  criminal  cases  upon  this  question,  for  I 
deem  them  applicable  to  a  case  like  the  present,  where  the 
charge  is,  to  say  the  least,  quasi  criminal,  where  the  liberty  of 
the  subject  is  seriously  involved,  and  where  the  punishment, 
being  imprisoned  without  limit,  may  prove  more  onerous  and 
disastrous  than  a  criminal  charge  of  the  highest  magnitude. 
(TJie  King  v.  BrereUm,  8  Modem  Rep.  330.) 

An  information  for  a  libel  in  the  disjunctive  "  that  he  wrote 
or  caused  to  be  written,"  is  bad. 

The  point  also  arose  in  this  case,  on  motion  in  arrest  of  judg- 
ment.    {The  King  v.  Stocker,  5  Mod.  137.) 

An  indictment  in  the  disjunctive  for  "making  and  forging, 
or  causing  to  be  made  and  forged,  a  bill  of  lading,"  is  bad.     (2 
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Hawkins'  Pleas  of  the  Crown,  Ch.  25,  Sec.  58;  2  Rolle's  Abridg. 
81;  SmUh  v.  Mall,  2  RoUe,  263;  Bex  v.  Morley,  1  Younge  &  J. 
222,  225,  226;  Davy  v.  Bakp-,  4  Burr.  2471.) 

Tlie  rule  that  pleadings  must  not  be  in  the  alternative  stands 
unaffected  by  our  code. 

Van  Santvoord,  in  his  Treatise  on  Pleading,  under  the  New 
York  code,  says: 

''It  was  also,  and  still  is  a  rule,  that  pleadings  must  not  be 
in  the  alternative  or  hypothetical." 

He  then  refers  to  the  case  from  8  Mod.,  and  to  that  from  Bos. 
&  P.  which  have  been  alreadv  cited,  and  adds: 

"  This  rule  has  been  repeatedly  applied  to  cases  of  pleading 
under  the  code."    (Van  Santvoord's  Plead.  201,  202.) 

One  word  more  as  to  this  allegation  of  agent  or  attorney  in 
fact. 

The  character  or  capacity  in  which  defendant  is  charged  to 
have  collected  the  money  in  question  is  all  essential.  It  is  ob- 
vious that  he  must  be  charged  in  one  of  the  characters .  men- 
tioned in  the  statute— that  is,  as  agent,  factor,  or  the  like,  other- 
wise there  can  be  no  pretense  for  an  arrest. 

Another  important  point,  as  to  this  allegation  of  conversion, 
cannot  fail  to  attract  notice. 
[623 J        *  There  is  no  averment  that  the  defendant  converted 
the  money  in  question  to  his  own  use,  ''in  the  course  of 
his  employment  as  such  agent." 

This  is  absolutely  assential  to  constitute  a  compliance  with  the 
Pr.  Act,  Sec.  73,  subdivision  2.  It  is*  the  gist  of  the  whole 
charge  of  fraud. 

The  previous  allegation  of  collection  as  agent  some  time  prior 
to  the  3d  of  January,  1856,  cannot,  by  the  most  forced  construc- 
tion, be  so  construed  with  the  subsequent  statement  of  conver- 
sion as  to  constitute  an  averment  that  it  was  converted  as  agent; 
that  is,  in  the  course  of  his  employment  as  such. 

If  I  understand  the  principles  which  have  been  enunciated  by 
this  and  other  tribunals,  in  cases  like  the  present,  inference, 
implication,  and  presumption  are  to  be  distinctly  discarded  in 
the  construction  of  the  pleadings,  and  the  averments  are  to  be . 
full,  clear,  and  pointed.  Let  these  rules  be  applied  to  the  com- 
plaint under  consideration,  and  no  single  allegation  can  be 
found  to  avail  in  supporting  the  charge  of  fraud. 

Field,  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court. 

It  is  unnecessary  to  examine  the  evidence,  as  we  are  satisfied 
that  the  allegations  of  the  complaint  are  insufficient  to  sustain 
a  verdict,  convicting  the  defendant  of  fraud.  The  allegations 
are  made,  and  the  verdict  is  sought  in  order  that  the  judgment 
may  be  enforced  by  the  arrest  and  imprisonment  of  the  person 
of  the  defendant.  They  must  therefore  bring  the  case  clearly 
within  the  provisions  of  the  statute  authorizing  arrests,  and  must 
be  certain  and  positive,  and  not  ambiguous,  argumentative,  or 
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in  the  altematiye.  The  seventy-third  section  of  the  Practice  Act 
specifies  the  cases  in  which  an  arrest  may  be  made.  In  the  pres- 
ent action  it  is  sought  to  bring  the  defendant  within  the  provi- 
sions of  the  second  subdivision  of  that  section  which  provides 
for  an  arrest.  *  *  In  an  action  for  a  fine,  or  penalty,  or  for  money 
or  property  embezzled,  or  fraudulently  misapplied,  or  converted 
to  his  own  use,  by  a  public  officer,  or  an  officer  of  a  corporation, 
or  an  attorney,  factor,  broker,  agent,  or  clerk,  in  the  course  of 
his  employment  as  such,  or  by  any  other  person  in  a  fiduciary 
capacity,  or  for  misconduct  or  neglect  in  office,  or  in  a  profes- 
sional employment;  or  for  a  willful  violation  of  duty." 

The  allegation  of  the  complaint  is,  that  the  money  was  **  col- 
lected and  received  by  tiie  defendant  as  the  agent,  or  attorney 
in  fact,  of  the  plaintiff."  This  is,  in  substance,  an  allegation 
that  the  defendant  collected  the  money  as  agent,  or  if  he  did  not 
collect  as  agent,  then  he  collected  it  as  attorney  in  fact.  If  the 
defendant  can  be  charged  in  this  alternative  form,  he  may  with 
the  same  propriety  be  charged,  in  the  disjunctive  form, 
with  the  *  collection  of  the  money  in  every  character  and  [624] 
capacity  specified,  thus:  That  the  defendant  was  in  pos- 
session of  the  money  collected  and  received  by  him  as  the  at- 
torney, or  factor,  or  broker,  or  agent,  or  clerk  of  the  plaintiff,  or 
in  some  other  fiduciary  capacity.  Under  no  system  of  pleading 
would  such  alternative  or  disjunctive  allegations  be  permitted. 
Stephen,  in  his  Treatise  on  Pleading,  lays  down  as  rules,  that 
''pleadings  must  not  be  insensible,  nor  repugnant,  nor  ambigu- 
ous, nor  doubtful  in  iheaning,  nor  argumentative,  nor  in  the 
alternative,  nor  by  way  of  recitia.1,  but  must  be  positive  in  their 
form."  (377,  388.)  Van  Santvoord,  in  his  Treatise  on  Plead- 
ing, under  the  code  of  New  York,  says:  "  It  was  also  and  still 
is  a  rule  that  pleadings  must  not  be  either  alternative  or  hypo- 
thetical, as  where  it  was  charged  that  the  defendant  wrote  and 
published,  or  caused  to  be  written  and  published,  a  certain  libel; 
ttiis  was  held  bad  for  uncertainty."  (200.)  In  3  Maule  &  S., 
113,  a  motion  was  made  in  arrest  of  judgment,  in  an  action  of 
slander,  and  Lord  Ellenbobough,  in  commenting  upon  one  of 
the  counts  in  the  declaration,  says:  ''If  the  allegation  had 
been,  that  he  charged  and  accused  the  plaintiff  of  insolvency,  by 
word  or  act,  the  count  would  undoubtedly  have  been  bad;  and 
•  yet  the  same  answer  would  apply,  that  one  of  the  alternatives 
must  have  been  proved,  or  the  verdict  could  not  have  passed  for 
the  plaintiff,  and  that  either  mode  of  slander  is  actionable.  * 
*  *  The  allegation  then  amounts  to  this,  that  the  defendant, 
by  words,  or  by  words  coupled  with  acts,  slandered  the  plaintiff 
in  his  trade,  and,  therefore,  it  is  bad,  and  not  cured  by  verdict, 
as  a  charge  in  the  alternative." 

Where  the  character  or  capacity  in  which  a  party  is  alleged  to 
have  collected  money,  is  essential,  as  in  the  present  case,  to  the 
charge  of  fraud,  that  character  or  capacity  must  be  averred  in 
direct  and  positive  terms,  or  the  charge  must  fall.  The  defects 
cannot  be  cured  by  a  verdict,  as  stated  by  Ellenbobough,  in  the 
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case  above  quoted,  and  it  follows,  they  cannot  be  cured  bj  a 
judgment  by  default. 

But  it  is  urged  that  the  words  "or  attorney  in  fact,"  are  synon- 
ymous with  the  term  ''agent,"  and,  therefore,  mere  surplusage. 
We  do  not  so  understand  their  import.  All  attorneys  in  fact 
are  agents,  but  all  agents  are  not  necessanly  attorneys  in  fact. 
Agent,  is  the  general  term  which  includes  brokers,  factors,  con- 
signees, shipmasters,  and  all  other  classes  of  agents.  By  attor- 
neys in  fact,  are  meant  persons  who  are  acting  under  a  special 
power,  created  by  deed.  It  is  true,  in  loose  language,  the  terms 
are  applied  to  denote  all  agents  employed  in  any  ^nd  of  busi- 
ness, except  attorneys  at  law,  but  in  legal  language  they  denote 
persons  having  a  special  authority  by  deed.  The  allegations  of 
the  complaint  amount,  then,  only  to  this,  that  ihe  money 
[025]  was  col-*lected  by  the  defendant,  as  general  or  special 
agent  of  the  plaintiff. 

Judgment  affirmed. 

Burnett  J. — I  concur  with  my  brother  Field,  in  affirming  the 
judgment  of  the  Court  below. 

i.  The  judgment  was  by  default,  and  the  summons  was  fatally 
defective  in  this,  that  it  did  not  apprise  the  defendant  that, 
upon  his  failure  to  appear  and  answer,  the  plaintiff  would  take 
judgment  against  him  for  fraudulently  converting  the  property 
of  the  plaintiff.  The  notice  in  the  summons  was  that  "  if  you 
fail  to  appear  and  answer  the  said  complaint,  as  above  required, 
the  said  plaintiff  will  take  judgment  against  you  for  the  said 
sum  of  eleven  thousand  one  hundred  and  fifty-six  dollars  and 
sizty-two  cents,  interests  and  costs,  etc,"  Under  such  a  notice^ 
the  plaintiff  could  only  take  an  ordinary  judgment  upon  de- 
fault for  the  money  demanded.  A  defective  summons  will  not 
sustain  a  judgment  by  default.     (2  Cal.  241.) 

2.  The  complaint  does  not  state  facts  sufficient  to  authorize 
the  judgment  prayed  for.  It  is  only  defective  in  the  particular 
stated  in  the  opinion  of  my  brother  Field,  but  it  would  not,  in 
my  opinion,  have  been  sufficient  had  the  phrase  "or  attorney 
in  fact "  been  omitted,  or  had  the  conjunction  and  been  used 
instead  of  or. 

The  proceeding  against  a  party  for  fraudulently  embezzling, 
misapplying,  or  converting  property,  in  the  course  of  his  em-  . 
ployment,  as  agent  or  in  any  other  fiduciary  capacity,  is,  in  its 
essential  character,  a  quasi  criminal  proceeding,  and  the  defend- 
ant should  be  distinctly  apprised  of  the  facts  intended  to  be 
proved  against  him.  The  complaint  should  state  the  facts  that 
constitute  the  party  the  agent  of  the  plaintiff,  if  he  was  but  an 
agent  for  one  especial  purpose;  and  if  a  general  agent,  then  an 
affirmative  allegation  that  he  was  such  general  agent,  either  for  all 
purposes  of  a  certain  character,  or  for  business  purposes  of 
every  kind.  Agency  is  usually  created  by  previous  conkact  be- 
tween the  parties,  and  the  contract  should  be  stated.  It  may 
be  that  the  whole  question  of  fraud  ynUl  turn  upon  the  fact 
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whether  the  defendant  did  act  in  a  fiduciary  capacity.  The 
facts  constituting  that  fiduciaiy  capacity  should  be  stated' Vith 
as  much  certainty,  at  least,  as  would  be  necessary  in  a  com- 
plaint where  the  principal  sues  his  agent  for  unfaithfully  or  neg- 
ligently performing  his  trust. 

In  this  complaint,  it  was  alleged  that  on  a  specified  day  the 
defendant  was  in  possession  of  certain  moneys  collected  and 
received  by  him  as  agent,  or  attorney  in  fact.  The  allegation 
simply  is  that  defendant  collected  the  monej',  as  agent,  not  that 
he  then  had  it  in  his  possession,  as  such.  There  is  no  allegation 
that  he  fraudulently  converted  the  same  to  his  own  use 
*'  in  the  *cour8e  of  his  employment  as  such."  It  is  true  [626] 
that  he  is  charged  with  intending  to  cheat  and  defraud. 
But  this  is  not  sufficient.  The  defendaut  may  have  collected 
the  money  as  agent,  and  then  his  agency  may  have  ceased,  and 
he  may  have  wickedly  intended  to  cheat  and  defraud  the  plaint- 
iff, and  still  not  have  been  guilty  of  the  offense  specified  by  the 
statute.  It  is  not  the  conversion  of  money  by  every  agent  that 
will  come  within  the  intent  of  the  statute.  But  the  conversion 
must  be  made  while  he  is  agent,  in  the  course  of  his  employ- 
ment as  such,  and  contrary  to  the  contract  between  him  and  lus 
principal.  If  money  be  collected  by  a  banker  for  a  customer, 
in  the  usual  course  of  business,  and  placed  to  the  credit  of  the 
customer,  and  then  used  by  the  banker  as  he  usually  does  the 
money  of  his  other  depositors,  this  would  not  constitute  fraud; 
— if  the  deposit  was  special,  it  would. 


McFARLAND  v.  PICO  et  al. 

Neootiablb  Inbtbumsnts—Pbbsentmemt  and  Drmand,  WHEH.^The  preseni- 
ment  and  demand  of  commercial  paper  having  days  of  grace,  mnst  be 
made  "witbin  reasonable  hours  on  the  last  day  of  grace .  For  the  purpose 
of  fixing  the  liability  of  endorsers,  the  note  or  bill  is  payable  on  demand 
at  any  time  within  those  hours. 

Idem.— Bjeasonablb  Houbs,  what 'abb.— What  are  reasonable  hours,  will  de- 
pend on  the  question,  whether  or  not  the  bill  or  note  is  payable  at  a 
bank,  or  place,  where  by  the  establinhed  usage  of  trade,  business  trans- 
actions are  limited  to  certain  stated  hours. 

IPKic. — TzMB  AND  P14ACB  OF  PAYMENT.  —  If  there  are  such  stated  hours, 
where  the  note  or  bill  is  payable,  the  pre  entment  and  demand  muBt  be  ' 
made  within  those  hours.  But  if  there  are  no  stated  hoars,  and  no 
place  of  payment  is  designated  in  the  note  or  bill,  the  presentment  and 
demand  may  be  made  either  at  the  place  of  business  or  residence  of  the 
maker  or  acceptor. 

Idem. — If  at  his  place  of  business,  it  must  be  within  the  usual  business 
hours  of  the  city  or  town  ;  if  at  his  residence,  then  within  those  hours 
when  the  maker  or  acceptor  may  be  presumed  to  be  in  a  condition  to 
attend  to  business. 

Idem. — Notiob  to  Endobseb,  when  — ^Notice  may  be  given  to  the  endorser,  or 
other  parties  entitled  to  notice,  immediately  after  presentment  to  the 
maker  or  acceptor,  and  refusal  by  him  to  pay,  although  it  is  not  neces- 
sary that  notice  should  be  given  until  the  following  day . 

Idem. — Liabiuty,  when  Becomes  Fixed. — After  due  presentment  and  de- 
mand,  the  liability  of  the  parties  becomes  fixed.    If,  however,  the 
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maker  of  the  note  chooses  after  this  to  seek  ont  the  holder,  and  pay  his 
\Lote,  he  can  do  so,  and  thns  save  himself  from  the  liability  to  snit  on 
following  day. 

iIoEM — Action,  when  it  Lies. — For  the  purpose  of  fixing  the  liability  of 
an  endorser,  the  note  is  payable  on  demand  at  any  time,  during  reason- 
able hours,  on  the  last  day  of  grace  ;  but,  for  the  purpose  of  sustaining 
an  action,  the  holder  must  wait  until  the  following  day,  as  the  maker 
has  the  whole  day  to  make  payment. 

NoTABT — CEBTDnoATB  OF,  AS  EVIDENCE.  —  A  notarial  certificate  of  present- 
ment and  demand,  and  of  protest  for  non-payment  of  a  promissory 
note,  taken  from  the  record  of  the  notary,  is  admissible,  and  is  prima 
facie  evidence  of  the  facts  contained  therein,  in  like  manner  as  the  orig- 
inal protest. 

Idem.— It  is  not  necessary  that  the  certificate  should  state  the  form  of 
notice  given  ;  any  notice  is  sufficient  if  it  inform  the  party  to  whom  it 
was  given,  either  in  express  terms  or  by  necessary  implication,  that  the 
note  has  been  duly  presented  at  its  maturity,  and  dishonored. 

Pbomissoby  Note,  Demand  and  Notice  Sufficient. — ^There  is  no  necessity 
for  protesting  a  promissory  note ;  a  demand  for  payment,  and,  upon 
neglect  or  refusal  to  pay,  noUce  to  the  endorser,  are  all  that  is  required. 

Appeal  from  the  District  Court  of  the  First  Judicial  District, 
County  of  Los  Angeles. 

This  is  an  action  of  assumpsit  upon  a  promissory  note 
[627]  executed  *by  Carpenter,  as  principal,  and  Pico,  as  surety. 
On  the  last  day  of  grace,  during  the  afternoon,  some 
hours  pirevious  to  sunset,  the  note  was  presented  by  a  notaiy 
public,  at  the  request  of  the  plaintiffs,  to  Carpenter,  for  payment, 
which  was  refused.  The  note  was  then  formally  protested  for 
non-payment,  and  "  notice  of  protest"  given  the  same  after- 
noon to  Pico,  by  letter  addressed  to  him  at  his  residence,  and 
there  delivered  to  a  person,  in  charge  of  the  residence,  of 
proper  age  and  capacity — Pico  being  at  the  time  absent.  The 
only  proof  of  service  of  notice  consisted  of  a  certified  copy  of 
the  entry  of  the  notary  in  his  official  books. 

It  appeared  on  the  trial  that  there  were  no  regular  business 
hours  at  Los  Angeles,  the  place  where  the  note  in  question  was 
payable,  and  the  defendant  Pico^  contended  that  a  demand 
made  and  notice  given,  previous  tosunset,  were  premature,  and 
further,  that  the  entry  in  the  notary's  books  was  inadmissible 
and  insufficient.  The  Court  overruled  the  position  of  the  de- 
fendant, and  the  plaintiff  had  judgment.  The  appellant  now 
assigns  this  ruling  as  error.  The  appeal  was  taken  by  the  de- 
fendant Pico. 

J.  R,  Scott,  for  Appellant. 

It  is  submitted  that  no  legal  demand  was  ever  made  upon 
Carpenter.  The  finding  of  the  Court  is  that  no  regular  hours 
of  business  existed  in  Los  Angeles  on  the  30th  day  of  Decem- 
ber, 1856;  hence  Carpenter  had  all  of  .that  day  in  which  to  pay 
the  note.  It  has  been  decided  by  this  Court,  in  the  case  of 
WUcombe  v.  Dodge,  (3  Cal.  260,)  where  no  \)anking  hours  or 

1.  Cited  Davis  v.  Eppinger,  18  Gal.  S81. 
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regular  business  hours  are  proved  to  exist,  that  all  day  means 
to  the  setting  of  the  sun.     {Toothaker  v.  Cornwall,  4  Cal.  R.  28.) 

It  has  been  further  decided  by  this  Court,  in  the  case  of  WU- 
combe  v.  Dodge,  above  cited,  that  the  maker  has  all  day  of  tho-' 
last  day  of  grace  in  which  to  pay  his  note;  that  is  to  say,  if 
payable  in  banks  where  banking  hours  exist,  he  must  pay  dur- 
ing banking  hours;  if  payable  at  a  place  where  regular  business 
hours  exist,  before  the  close  of  business  hours;  where  no  busi- 
ness hours  exist,  then  before  sunset.  Therefoje,  it  is  evident, 
from  the  previous  decisions  of  this  Court,  that  Carpenter  had 
until  sunset  to  pay  this  note.  The  demand  was  made  upon 
Carpenter  in  the  afternoon  of  the  last  day  of  grace,  and  before 
sunset. 

It  is  submitted  that  this  demand  was  premature.  The  best 
test  of  this  is:  Would  a  suit  have  laid  against  Carpenter  at  the 
time  the  demand  was  made,  or  immediately  thereafter,  upon 
his  refusal  to  pay?  Certainly  not.  See  cases  above  cited, 
where  this  Court  held  that  a  suit  brought  upon  the  last  day  of 
grace  was  premature,  the  party  having  all  day  in  wliich  to  pay. 
Such  is  the  doctrine  clearly  established  by  this  Court  in  the 
case  above  cited. 

*It  would  be  a  contradiction  in  terms  to  say  that  the  [628] 
plaintiff  had  a  right  to  demand  payment  of  the  note  of 
defendant  Carpenter,  when  he,  Carpenter,  had  a  longer  time  in 
which  to  pay.  He  clearly  had  until  sunset  of  the  last  day  in 
which  to  pay  his  note,  and  a  demand  made  previous  to  that 
ti'ue,  might  have  as  well  been  made  one  week  as  one  hour  pre- 
vious, a  demand  in  either  case  being  equally  premature  and  in- 
operative. 

The  next  proposition  submitted  by  appellants  is,  that  there  is 
no  proof  of  the  service  upon  Pico  of  sufficient  notice  of  the  non- 
payment. The  plaintiffs  offer  in  evidence  a  certified  copy  from 
the  record  of  Kimball  H.  Dimmick,  a  notary  public  of  Los  An- 
geles county. 

These  certified  copies  from  the  record  of  the  notary  are  all  of 
the  evidence  given  upon  the  trial,  of  the  protest  of  the  note  for 
non-payment  by  Carpenter,  and  notice  thereof  to  Pico. 

Now,  what  does  the  copy  of  the  certificate  of  the  notary  pur- 
port to  be  in  this  case  ?  He  merely  certifies  that  he  served  no- 
tice of  protest  upon  Pico  by  letter  addressed  to  Pico,  left  with 
a  person  at  his  house,  in  charge  thereof.  No  copy  of  the  no- 
tice left  purports  to  be  given,  neither  are  the  contents  thereof 
given,  nor  does  the  certificate  state  that  the  notice  was  signed 
by  any  person  whatever. 

.  It  is  submitted  that  this  is  not  sufficient  proof  of  notice;  but 
the  proof  of  the  character  of  the  notice  given  is  requisite  in  all 
cases,  in  order  that  the  Court  may  judge  of  the  sufficiency 
thereof.  Such  is  the  doctrine  of  all  the  authorities  upon  this 
subject.  (Smith's  Com.  Law,  p.  247;  Bank  of  Alexandria  v. 
Suxin,  9  Pet.  33;  Penschaw  v.  Macy,  9  Met.  174;  Gilbert  v.  Den- 
nis, 3  Met.  495;  Mechanics*  Bank  v.  Merchants'  Bank,  6  Met.  25; 

599 


Digitized  by 


Googk 


629  McFabland  v.  Pico.  [Sup.  Ct 

Story  Prom.  Notes,  sees.  348,  301;  Miles  v.  U,  8,  Bank,  11 
Wheat.  431;  U,  S,  Bank  v.  Carneal,  2  Pet.  543;  Baman  y. 
3Iack,  2  Hill.  687,  593;  Beidy  v.  Seixes,  2  Johns.  Cas.  337; 
Chitty  on  BiUs,  466,  7,  '8,  '9,  and  notes;  2  Greenl.  Ev.,  Sec, 
186.) 

Let  us  for  the  moment  examine  our  statute  law  upon  this  sub- 
ject. 

This  transaction  took  place  under  the  act  concerning  notaries 
public,  passed  April  30,  1853.  (Comp.  Laws,  902,  903.)  Sec- 
tion 4  of  said  act  gives  notaries  power  to  protest  foreign  bills  of 
exchange  for  non-acceptance  or  non-payment. 

Section  5  gives  them  power  to  protest  inland  bills  of  exchange 
and  promissory  notes.  No  authority  is  given  in  either  of  those 
sections  for  the  notary  to  give  notice  of  non-payment. 

Section  9  of  said  act  makes  the  certificate  of  the  notary  prima 
facie  evidence  of  his  ofiSicial  character  and  the  truth  of  the  facts 
therein  set  forth. 

Section  10  declares  that  the  original  protest  of  a  notary  pub- 
lic, under  his  hand  and  official  seal,  of  any  bill  of  ex- 
[629]  change;  etc.,  *and  the  service  of  notice  upon  any  or  all 
of  the  parties  to  any  such  bill  or  note,  shall  be  prima 
facie  evidence  of  the  facts  contained  therein — clearly  meaning 
the  original  protest  and  the  original  notice.  An  exception  is 
made  to  this  rule  in  the  last  three  lines  of  this  section,  which 
allows  the  certificate  of  the  notary  drawn  from  his  records, 
stating  the  protest  and  the  facts  contained  therein,  to  be 
evidence  in  like  manner  as  the  original  protest. 

Thus  it  clearly  follows  that  the  Legislature,  by  section  ten, 
intended  to  exclude  as  evidence,  a  copy  drawn  from  the  record, 
of  notice  of  non-payment,  and  only  to  admit  the  original  notice. 
Said  section,  down  to  the  third  line  from  the  bottom,  speaks 
onl^  of  original  protests  and  notices,  hence  it  follows,  from  said 
section,  that  only  the  original  notice  of  non-payment  can  be 
given  in  evidence;  but  that  either  the  original  or  a  copy  of  the 
protest,  drawn  from  the  record  of  the  notary,  may  be  used — 
clearly  making  a  distinction  between  the  protest  and  notice. 

It  is  submitted  that  this  decision  of  the  Court  below,  if  sus- 
tained, would  go  to  establish  a  very  dangerous  doctrine;  a  doc- 
trine unknown  to  the  common  law,  and  unauthorized  by  any 
legislative  enactment  of  this  State,  being  nothing  more  or  less 
than  making  the  notary  a  judicial  officer,  to  judge  of  the  suffi- 
ciency of  the  notice  of  protest,  which,  it  is  submitted,  is  entirely 
a  question  of  law  for  the  Court,  upon  an  eicamination  of  the 
notice  itself. 

McDongaU  S  Sharp,  for  Bespondents. 

The  demand,  in  tlus  case,  was  made  upon,  the  maker,  during 
the  day-time  of  the  last  day  of  grace.  This  is  said  to  be  prema- 
ture, and  counsel  cite  WUcombe  v.  Dodge  (&  Cal.  260);  and 
TooUiaker  v.  Cornwall  (4  Cal.  28).  Witliout  entering  into  a  criti- 
•  cism  of  the  opinion  cited,  respondents  will  endeavor  to  produce 
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the  rule,  as  it  has  been  uniformly  established  by  writers  and 
Courts  of  authority.  (Story  on  Bills,  Sec.  469;  Story's  Prom. 
Notes,  Sec.  226.) 

The  general  answer  to  be  given  to  such  inquiry  is,  that  it  must 
be  within  reasonable  hours  during  the  day.  If  there  be  a  known 
usage  or  custom  of  trade  in  the  town  or  city,  that  will  furnish 
the  proper  rule  to  govern  the  holder,  for  then  the  presentment 
must  be  within  the  hours  limited  by  such  custom  or  usage,  or  if 
there  be  no  such  custom  or  usage,  then  within  the  reasonable 
hours  of  transacting  business.  If.  the  presentment  is  made  at 
unseasonable  hours,  either  too  early  or  too  late,  at  a  bank  or 
banker's  or  at  the  counting-house,  or  at  the  dwelling-house  of 
the  maker,  etc.,  the  presentment  will  be  a  mere  niSlity,  and 
without  any  legal  effect. 

(Chitty  on  Bills,  Ch.  7,  p.  303;  Bayley  on  Bills,  Ch.  7,  p.  224; 
Thompson  on  Bills,  420-424;  Burridge  v.  Manner,  8  Camp. 
193;  *Moline,  ex  parte,  19  Ves.  216;  Bank  of  Alexandria  v.    [630] 
Swan,  9  Pet.  33.)    See  a  collection  of  the  modem  cases, 
English  and  American,  in  the  notes  to  Stoiy  on  Prom.  Notes, 
Sec.  226. 

About  this  position  there  is  no  conflict  of  authority,  and  about 
the  reasonableness  and  soundness  of  the  rule  there  is  no  room 
for  argument. 

The  same  authorities  governing  the  last  question,  decide  also 
the  question  of  notice  as  to  time;  this  is,  however,  unimportant, 
as  the  Court,  upon  sufficient  testimony,  found  the  notice  given 
after  sunset. 

It  is  insisted,  by  appellants,  that  a  certified  copy  of  the  entry 
of  the  notaiy,  in  his  notarial-record,  that  he  had  served  notice 
of  protest  on  Pico,  was  inadmissible.  It  is  not  correct,  as  as- 
sumed, that  the  Court  below  held  this  entry  as  conclusive.  It 
was  held  competent,  and  no  testimony  was  introduced  to  rebut 
it;  indeed,  the  entire  testimony  of  defendant  goes  to  establish 
the  fact  of  notice,  the  controversy  being  over  the  question  of 
time.  The  point  made  is  a  criticism  of  the  provisions  of  the  act 
concerning  notaries.     (Comp.  Laws,  902,  903.) 

In  reply  to  this  criticism,  it  is  thought  sufficient  to  call  tl}e 
attention  of  the  Court  to  the  clear  and  obvious  intent  and  mescn- 
ing  of  the  act.  The  whole  object  of  protest  and  notice  is  to 
charge  the  endorsers,  and  to  make  the  certified  copy  of  one  half 
of  the  record  evidence,  and  the  other  half  ifot,  was  certainly 
never  contemplated,  and  is  as  certainly  not  the  meaning  of  the 
law  ;  and  more  than  this,  the  testimony  introduced  by  the 
defense  is  a  substantial  admission,  sufficient  to  justify  a  Court 
or  jury  in  finding  in  the  fact. 

It  is  contended  that  there  is  no  sufficient  proof  of  the  form 
of  notice. 

In  reply,  we  say,  no  form  of  notice  is  required.  It  may  be 
either  verbal  or  written,  and  it  is  sufficient  if  it  advise  the  party, 
with  reasonable  certainty,  that  the  note  had  been  dishonored. 
(2  Greenleaf,  Sec.  196,  and  cases  cited;  Mdh  v.  Bank  of  U,  S,, 
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6  Cond.  376;  Bank  of  Alexandria  v.  Sioan,  9  Pet.  33;  Edbert  y. 
Dennis,  3  Met.  500;  Beedy  v.  Seixes,  2  John.  Cas.  337.) 

The  question  in  this  case  was,  whether  or  not  there  was  eTi- 
dence  of  notice  to  Pico,  that  the  note  was  dishonored;  and, 
upon  the  testimony  before  the  Court,  there  could  not  have  been 
any  reasonable  doubt;  the  time,  in  fact,  being  the  only  matter  in 
dispute. 

Field,  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court — Terry,  C.  J.,  and  BuR>'EPr,  J.,  concurring. 

In  support  of  the  position,  that  the  demand  and  notice  were 
premature,  the  defendant's  counsel  cites  the  case  of  Toothaker  v. 
Cornwall,  4  Cal.  28.  In  the  opinion  delivered  in  that  case, 
[631]  *the  Court  say,  that  when  a  note  is  payable  in  bank,  no- 
tice of  non-payment  may  be  given  to  an  endorser  on  the 
evening  of  the  day  on  which  the  note  is  payable  after  the  close 
of  banking-hours;  and  when  the  note  is  not  payable  in  bank, 
notice  may  be  given  on  the  evening  of  the  day  it  is  payable  at 
the  close  of  the  usual  hours  of  commercial  business;  and  in 
places  where  there  are  no  regular  hours  of  business,  the  notice 
may  be  given  after  sunset.  There  is  no  doubt  that  notices  may 
be  given  at  the  times  mentioned,  if  presentment  and  demand 
have  been  made,  but  the  inference  from  the  language  of  the 
opinion  is,  that  notices  given  at  an  earlier  period  of  the  day, 
would  be  premature;  and  this  is  what  the  Court  intended  to 
decide,  for  in  that  case,  notice  given  at  from  four  to  four  and  a 
half  o'clock  p.  m.  ,  of  the  day  on  which  the  note  was  payable, 
was  held  insufficient,  not  on" the  ground  urged  by  counsel,  that 
there  had  been  no  demand  and  refusal,  but  on  the  ground  that 
the  record  did  not  disclose  that  the  time  was  after  the  expiration 
of  the  usual  hours  of  business,  and  the  Court  necessarily  knew 
that  in  midsummer  the  hour  was  far  from  sunset. 

The  rule  thus  laid  down  would  be  conclusive  of  the  present 
appeal,  if  that  case  were  held  binding  upon  us.  We  would  not 
disregard  a  decision  of  this  Court,  deliberately  made,  unles3 
satisfied  that  it  was  clearly  erroneous.  But  the  highest  regard 
for  the  doctrine  of  stare  decisis  does  not  require  its  observance 
when  a  plain  rule  of  law  has  been  violated.  The  decision  in 
Toothaker  v.  Cornwall^  is  in  direct  conflict  with  the  law,  as  to 
presentation  and  notice,  as  settled  by  all  the  authorities,  both 
of  England  and  the  United  States.  And  besides,  the  rule,  as 
laid  down  in  that  case,  is  one  of  great  inconvenience  to  holders 
of  commercial  paper,  and  of  no  possible  benefit. 

The  general  rule  as  to  the  presentment  and  demand  of  com- 
mercial paper  having  days  of  grace,  is  this:  the  presentment  and 
demand  must  be  made  within  reasonable  hours  during  the  last 
day  of  grace.  For  the  purpose  of  fixing  the  liability  of  endors- 
ers, the  note  or  bill  is  payable  on  demand  at  any  time  during 
those  hours.  What  are  reasonable  hours,  will  depend  upon 
the  question,  whether  or  not  the  note  or  bill  is  payable  at  a 
place  or  bank,  where,  by  the  established  usage  of  trade,  business 
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transactions  are  limited  to  certain  stated  hours.  If  there  are 
such  stated  hours,  where  the  note  or  bill  is  payable,  the  present- 
ment and  demand  must  be  made  wiihin  those  hours;  but  if  there 
are  no  stated  hours,  and  no  place  of  payment  is  designated  in 
the  note  or  bill,  the  presentment  and  demand  may  be  made 
either  at  the  place  of  business,  or  residence  of  the  maker  or  ac- 
ceptor; if  at  his  place  of  business,,  it  must  be  wUhin  the  usual 
business  hours  of  the  city  or  town;  if  at  his  residence,  then, 
within  those  hours  when  the  maker  or  acceptor  may  be 
presumed  *to  be  in  a  condition  to  attend  to  business.  [632] 
Story  in  his  Treaties  on  Promissory  Notes,  section  226, 
says: 

''Having  thus  ascertained  the  time  when  a  promissory  note 
becomes  due,  and  payable,  *  *  *  let  us  now  pass  to  the  consid- 
eration of  the  time  and  mode  in  which  payment  is  to  be  demanded 
on  the  day  of  the  maturity  of'  the  note;  and  in  the  first  place, 
within  what  hours  of  the  day  the  presentment  for  payment  is 
proper  and  allowable.  The  general  answer  to  be  given  to  such 
an  inqury  is,  that  it  must  be  wiihin  reasonable  hours,  during  the 
day  *  *  *.  If  there  is  a  known  custom  or  usage  of  trade  in  the 
town  or  city,  that  will  furnish  the  proper  rule  to  govern  the 
holder,  for  then  the  presentment  must  be  wiJthin  the  hours  limited 
by  such  custom  or  usage  *  *  *." 

In  Parker  v.  Gordon,  7  East,  385,  an  inland  bill  was  accepted, 
payable  at  a  banker's  in  London.  On  its  maturity,  it  was  pre- 
sented at  the  banker's,  after  the  usual  banking-hours,  when  the 
bank  was  closed,  and  it  was  held  that  the  presentation  was  too 
late.  Lawrence,  J.,  said:  ''  But  where  a  bill  is  accepted  in  this 
manner,  it  must  be  understood  by  all  parties  concerned  that  it 
is  to  be  presented  for  payment  at  the  banker's,  vnlhin  the  usual 
hours  of  business;  and  not  having  been  so  presented  in  this  case, 
there  was  no  evidence  of  the  dishonor  of  it  in  order  to  charge  • 
the  drawer."  In  Elford  v.  Teed,  (1  Maule  &  S.  28,)  a  similar 
decision  was  made,  andLord  Ellenbobough,  C.  J.,  said:  "  There 
was  not  any  text-writer  upon  whose  authority  a  presentment  of 
a  bill  by  a  notary  at  a  house  of  business  after  it  was  closed,  could 
be  sustained.  It  is  laid  down  in  Marius,  2  Eldw.  187,  that  it 
must  be  made  during  times  of  business,  at  such  reasonable  hoiirs 
as  a  man  is  bound  to  attend,  by  analogy  to  the  horce  juridiccB  of 
the  Courts  of  Justice." 

In  Staples  v.  Franklin  Bank,  (1  Met.  43,)  the  note  was  pre- 
sented and  payment  demanded  bsfore  eleven  o'clock  in  the  fore- 
noon of  the  last  day  of  grace,  and  upon  a  refusal  of  payment, 
suit  was  immediately  commenced,  and  the  Court  held  that  the 
maker  of  the  note  was  bound  to  pay  it  upon  demand  at  any  rea- 
sonable hour  of  the  last  day  of  grace,  and  may  be  sued  immedi- 
ately after  default.  The  doctrine,  so  far  as  authorizing  a  suit  on 
the  last  day  of  grace,  is  not  uniform  in  the  different  States;  but 
on  the  point  that  a  presentment  and  demand  may  be  made  at  any 
reasonable  hour  on  the  last  day  of  grace,  there  is  no  conflict  of 
authorities.    In  the  case  cited.  Chief  Justice  Shaw  says:    *'In- 
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deed,  the  rule  seems  to  be  settled  bj  all  the  authorities,  English 
and  American,  that  a  demand  must  be  made  on  the  maker,  or 
acceptor,  within  reasonable  hours  on  the  day  of  maturity,  and  ^rhen 
ihe  bill  or  note  is  in  bank,  which  has  certain  fixed  and  kno-wn 
hours  for  being  open  for  business,  those  will  be  construed  to  be 
reasonable  hours." 

If  the  presentment  be  made  at  unreasonable  hours,  too 
[633]  early  or  *  too  late,  it  will  be  insufficient  and  unavailing. 
In  Barclay  v.  Bailey,  (2  Camp.  527,)  the  presentment  ^ras 
made  at  the  drawer's  residence  at  eight  in  the  evening,  and  it 
was  argued  that  being  so  late  it  was  insufficient  to  charge  tbe 
drawer,  but  Lord  Ellenborouoh  said:  '*  I  think  this  presentment 
sufficient.  A  common  trader  is  different  from  bankers,  and  has 
not  any  peculiar  hours  for  paying  or  receiving  money.    If  the 

E resentment  had  been  during  the  hours  of  rest,  it  would  have 
een  altogether  unavailing,  but  eight  in  the  evening  cannot  be 
considered  an  unreasonable  hour  for  demanding  payment  at  the 
house  of  a  private  merchant  who  has  accepted  a  bill."' 

In  WiUdm  v.  Jadis,  (1  Bam.  &  Aid.  188),  Lord  Testebdest 
said:  ''  As  to  bankers,  it  is  established  with  reference  to  a  well 
known  rule  of  trade,  that  a  presentment  out  of  the  hours  of 
business  is  not  sufficient;  but  in  other  cases  the  rule  of  law  id, 
that  the  bill  must  be  presented  at  a  reasonable  hour.  A  pre- 
sentment at  twelve  o'clock  at  night,  when  a  person  has  retired 
to  rest,  would  be  unreasonable;  but  I  cannot  say  that  a  present- 
ment between  seven  and  eight  in  the  evening,  is  not  a  present- 
ment at  a  reasonable  time." 

In  MiLTvt  V.  Adams,  (17  M.  230),  the  presentment  was  made  and 
payment  demanded  at  eight  o'clock  in  the  morning  of  the  last 
day  of  grace,  aud  they  were  held  to  have  been  made  at  an  un- 
reasonable hour.  In  Dana  v.  Sawj/er,  (22  M.  244,)  the  present- 
ment and  demand  were  made  a  few  minutes  before  twelve  at 
night,  after  the  maker  had  retired  to  rest,  and  they  were  also 
held  to  have  been  made  at  an  unreasonable  hour,  and  therefore 
insufficient  and  unavailing. 

And  notice  may  be  given  to  the  endorser,  or  other  parties 
entitled  to  notice,  immediately  after  presentment  of  the  note  or 
bill  is  made  to  the  maker,  and  payment  refused,  although  it  is 
not  necessary  that  such  notice  should  be  given  until  the  follow- 
ing day.  In  Burridge  v.  Manners,  (3  Camp.  103,)  the  note  was 
presented  for  payment  in  the  forenoon  of  the  day  it  became  due, 
and,  in  the  afternoon  of  the  same  day,  the  plaintiff  caused 
notice  of  its  dishonor  to  be  sent  to  the  defendant.  It  was 
urged,  on  the  trial,  that  this  notice  was  premature,  that  the 
maker  of  the  note  had  the- whole  of  the  day  it  became  due  to 
pay  it,  and  till  the  last  minute  of  that  day  it  could  not  be  con- 
sidered as  dishonored.  But  Lord  Ellenborough  said:  "  I  think 
the  note  was  dishonored  as  soon  as  the  maker  had  refused  pay- 
ment on  the  day  when  it  became  due,  and  the  notice  sent  to 
the  defendant  must  have  answered  all  the  purposes  for  which 
notice  in  such  cases  is  required.     The  holder  of  a  bUl  or  note 
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gives  notice  of  its  dishonor  in  a  reasonable,  time,  the  day  after 
it  is  due;  but  hie  may  give  such  notice  as  soon  as  it  has  been 
dishonored  the  day  it  becomes  due,  and  the  other  party  cannot 
jcomplain  of  the  extraordinary  diligence  used  to  give  him 
information,"  (See  Chitty  *on  Bills,  387;  Moline,  ex  parte,  [634 
19  Ves.  216;  CorpY.  McComb,  1  Johns.  Cas.,  329;  Bussard 
V.  Levering,  6  Wheat.  102;  Lindenberger  v.  Beall,  Id.  104; 
Farmers'  Bank  of  Ilaryland  v.  DuvaU,  7  Gill,  and  Johns.  79; 
Smith  V.  LilUe,  10  'N.  H.,  526;  Coleman  v.  Carpenter,  9  Barr, 
178;  King  v.  Holmes,  1  Jones457;  Shed  v.  Brett,  1  Pick.  401.) 

In  this  last  case.  Chief  Justice  Parkeb  says,  **  The  principle 
adopted  in  England  and  in  this  commonwealth,  in  relation  to 
negotiable  securities,  is,  that  after  refusal  ^  pay  on  demand, 
made  on  the  day  when  the  money  is  due  according  to  the  con- 
tract, the  note  or  bill  is  dishonored,  and  notice  may  be  imme- 
diately given  to  the  drawer  or  endorser;  though  it  is  not  neces- 
sary it  should  be  giv^n  'until  the  day  after,  or,  if  the  endorser 
is  in  another  town,  by  the  next  mail  after  the  day  on  which  the 
demand  is  made.  The  earliest  possible  notice  of  the  fact  which 
renders  the  endorser  liable,  is  the  most  advantageous  to  him,  as 
the  object  of  the  notice  is  to  enable  him  to  secure  himself." 

But  it  is  urged  by  the  defendants'  counsel  that  Carpenter  had 
the  entire  day  in  which  to  pay  the  note,  and,  therefore,  any 
demand  previous  to  sunset  was  premature,  and  he  cites  Wil- 
combe  v.  Dodge,  3  Cal.  260.  The  case  only  decides  that  the 
mak^  of  a  note  has  the  entire  day  on  which  it  falls  due,  within 
which  to  pay  it,  and  that  a  suit  brought  on  the  last  day  of  grace 
is  premature;  there  is  nothing  in  this  decision  in  conflict  with 
the  views  expressed  in  this  opinion.  For  the  purpose  of  fixing 
the  liability  of  an  endorser,  or  other  party  entitled  to  notice, 
the  holder  of  a  note  must  see  that  a  due  presentment  and  de- 
mand of  payment  are  made  of  the  maker,  and  notice  thereof  ' 
given  to  the  endorser.  When  this  is  done,  the  liability  of  the 
parties  becomes  fixed.  The  holder  can  then  remain  passive.  If, 
however,  the  maker  chooses  after  this  torseek  out  the  holder 
and  pay  his  note,  he  can  do  so,  and  thus  save  himself  from  the 
liability  to  suit  on  the  following  day.  The  rule  is,  that  for  the 
purpose  of  fixing  the  liabilities  of  an  endorser,  the  note  is  pay- 
able, on  demand,  at  any  time  during  reasonable  hours  on  the 
last  day  of  grace;  but  for  the  purpose  of  sustaining  an  action, 
the  holder  must  wait  until  the  following  day,  as  the  maker  has 
the  whole  day  to  make  payment.  In  Osbom  v.  Mbncure, 
(3  Wend.  170,)  Mr.  Justice  Scndebland  says:  ''Notice  to  the 
endorser,  en  the  third  day  of  grace,  after  a  demand  upon  the 
maker,  and  his  default  of  payment,  is  good,  although  it  need 
not  be  given  until  the  following  day.  It  being  earlier  than  is 
required,  cannot  form  any  objection  on  the  part  of  the  endorser. 
The  demand  upon  the  maker  should  be  made  on  the  third  day 
of  grace,  and  within  a  reasonable  time  before  the  expiration  of 
the  day,  and  if  he  then  refuses  payment,  the  holder  has 
done  all  that  is  incumbent  upon  him  to  do,   and  may  treat 
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it  as  a  dishonored  bill,  so  far  as  immediately  to  give 
[635]    notice  *to  the  endorser;  but  still  I  apprehend  the  maker 
has  the  whole  day  to  pay  it,  if  he  thinks  proper  to  seek 
the  holder." 

In  Coleman  v.  Carpenter,  9  Barr,  179,  Chief  Justice  Gil§on 
says:  "  The  contract  of  the  acceptor  is  to  pay  on  demand,  and 
that  it  is  broken  if  the  bill  be  not  paid  the  instant  it  is  presented; 
from  which  it  results  that  notice  may  be  given  the  same  day. 
True,  an  action  cannot  be  brought  till  the  "next  day,  from  the 
anomalous  reason  that  thtB  acceptor  may  pay  after  refusal,  if  he 
take  the  trouble  to  seek  the  holder.  "A  better  one  would  be, 
that  as  there  are  no  fractions  of  a  day  but  such  as  are  made  by 
statute,  or  the  custom  of  merchants,  the  impetration  of  a  writ 
is  an  act  which  covers  the  whole  day." 

The  notarial  certificate  was  admissible.  Section  four  of  the 
act  concerning  notaries  public,  passed  in  1853,  authorizes  nota- 
ries public  to  demand  acceptance  of  and*  payment  of  foreign 
bills,  and  to  protest  the  same  for  non-acceptance  or  non-pay- 
ment. Section  five  of  the  same  act  authorizes  them  to  demand 
acceptance  of  inland  bills,  and  payment  thereof,  and  of  promis- 
pory  notes,  and  to  protest  the  same  for  non-acceptance,  or  non- 
payment, as  the  case  may  require.  Section  seven  requires  them 
to  keep  a  record  of  their  official  acts,  with  certain  exceptions, 
specified  in  section  six,  and  to  give  a  certified  copy  Ci  any 
record  in  his  office,  to  any  person,  upon  the  payment  of  the  fees 
thereof;  and  by  section  ten,  the  original  protest,  under  th^  seal 
of  the  notary,  stating  the  presentment  of  the  bill,  or  note,  for 
acceptance,  or  payment,  and  the  non-acceptance,  or  non-pay- 
ment, and  the  service  of  notice  on  any  or  all  of  the  parties,  to 
puch  bill  or  note,  specifying  the  mode  of  giving  such  notice, 
and  the  reputed  place  of  residence  of  the  party  to  whom  given, 
etc.,  is  prima  facie  evidence  of  the  facts  contained  therein;  and 
a  certificate  of  the  notary,  drawn  from  his  record,  stating  the 
protest  and  the  facts  therein  contained,  is  made  evidence  of 
those  facts,  in  like  manner  as  the  original  protest.  It  is  evident 
that  the  tenth  section  contemplates  an  insertion  in  the  protest 
of  the  notary,  of  the  fact  of  servicb  of  notice,  with  specifications 
of  mode,  manner  and  place,  and  that  both  the  original  protest 
and  a  certificate  from  the  record  of  the  notary,  shall  be  held 
equally  admissible  in  evidence.  The  whole  object  of  the  record 
was  to  preserve  in  a  permanent  form  the  evidence  of  the  protest, 
and  notice  by  which  the  liabilities  of  parties  had  become  fixed; 
and  it  could  never  have  been  intended  that  a  certified  copy  of 
one  half  of  the  record  shoidd  be  evidence,  and  not  of  the  other 
half. 

But  it  is  urged  that,  if  the  certificate  of  the  notary,  from  his 
record,  was  admissible,  it  did  not  show  the  service  of  any  notice 
sufficient  to  charge  the  defendant  Pico.  The  objection  is  that 
the  certificate  does  not  disclose  the  form  of  the  notice  given, 
but  simply  states  that  notice  of  protest,  was  served  upon  Pico 
by  letter,  addressed  to  him  at  his  residence,  and  delivered  to  a 
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person  *there  in  charge,  of  proper  age  and  capacity,  Pico  [636] 
being  at  the  time  absent.  No  precise  form  of  words 
is  necessary  to  constitute  the  notice.  It  will  be  sufficient  if  it 
inform  the  party  to  whom  it  is  given,  either  in  express  terms  or 
necessary  implication,  that  the  note  has  been  duly  presented  at 
its  maturity,  and  dishonored.  It  was  at  one  time  held  essential 
that  the  notice  should  also  state  that  the  holder  looked  to  the 
party  notified  for  payment,  but  this  is  no  longei;  requisite,  the 
liability  being  a  legal  consequence  of  the  dishonor,  which  the 
party  must  be  aware  of,  from  the  fact  of  receiving  the  notice. 
(Story,  Sec.  353;  Solarte  v.  Palmer,  SBligh,  N.  S.,  874;  Furse  v. 
Sharwood,  2  Adol.  &  Ell.  N.  S.  388.) 

The  statute  of  1853  provides  that  a  certificate  from  the  nota- 
ry's record  shall  be  prima  fade  evidence  of  the  facts  therein 
contained.  The  certificate  shows  thai  "  notice  of  protest "  was 
given  to  Pico.  "What,  then,  is  the  import  of  the  words  "  notice 
of  protest  ?  "    Of  wh"at  facts  are  they  prima  facie  evidence  ? 

There  is  no  necessity  for  protesting  a  promissory  note;  a  de- 
mand of  payment,  and  upon  neglect  or  refusal,  notice  to  the 
endorser  is  all  that  is  requisite.  A  formal  protest  is  only  neces- 
sary with  foreign  bills  of  exchange,  but  in  practice,  which  is 
sanctioned  by  the  statute,  it  is  customary  for  notaries  to  form- 
ally protest  notes  upon  a  demand  of  the  maker  and  his  refusal 
of  payment;  and  the  idea  conveyed  by  the  word  protest,  both  in 
the  mercantile  community,  and  among  gentlemen  of  the  legal 
profession,  is  not  merely  that  a  formal  instrument  has  been 
drawn  up  by  a  notary  public,  but  that  the  paper  in  question  has 
been  dishonored  upon  due  presentation  and  demand.  The  mer- 
chant who  states  that  he  has  received  notice  of  protest  of  cer- 
tain paper,  and  the  lawyer  who  offers  to  prove  that  notice  of 
protest  has  been  given  to  the  endorser  of  the  paper  in  suit,  both 
knean  the  same  thing,  that  the  necessary  steps  have  been  taken 
to  fix  the  liability  of  the  endorser — ^namely,  presentment,  refusal 
of  payment,  and  notice  given. 

The  same  view  is  taken  of  the  meaning  of  the  term  *'  protest " 
by  the  Supreme  Court  of  New  York,  in  Goddington  v.  Davis, 
In  this  case,  Mr.  Justice  JewiAt  says:  "  I  think  that  in  mercan* 
tile,  as  well  as  in  legal  language,  the  term  '  protest,"  used  in. 
connection  with  a  promissory  note  endorsed,  as  the  defendant 
used  it,  is  understood  to  mean  the  taking  of  such  steps  as  by  law 
are  required  to  charge  an  endorser — that  is,  demand  and  notice." 
(3  Den.  25.)  In  Cayuga  County  Bank  v  Hunt,  2  Hill,  635, 
the  notarial  certificate,  which  was  drawn  up  nearly  two  years 
after  the  presentment  and  protest,  stated  that "  notice  of  protest" 
of  the  bill  in  question  (which  was  an  inland  bill)  was  duly  given 
to  the  defendants  on  the  third  day  of  grace,  and  it  was  objected 
that  it  did  not  state  the  presentment  was  made  during  office- 
hours,  to  which  the  Court  said,  Mr.  Justice  Cowen  deliver- 
ing *the  opinion:  "  We  think,  therefore,  that  the  certifi-  [637] 
cate,  in  fair  construction,  imports  a  presentment  during 
the  proper  hours  of  business.     These,  except  when  the  paper  is 
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due  from  a  bank,  range  through  the  whole  day  down  to  bed- 
time, in  the  evening.  It  would  be  quite  a  forced  presumption 
on  the  words  of  an  officer  saying  he  presented  on  such  a  day,  to 
fix  the  hour  either  before  or  after  that  when  business  is  usually 
transacted."  In  Flatt  t.  Drake y  (1  Doug.  296,)  a  notice  that  a 
note  had  been  protested  for  non-payment  was  held  insufficient 
to  charge  an  endorser,  on  the  ground  that  no  protest  was  nec- 
essary to  a  promissory  note,  and  that  the  term,  therefore,  refer- 
red only  to  the  instrument  drawn  up  by  the  notary,  but  in  Spies 
V.  Newberry y  (2  Doug.  428,)  the  same  Coiu't  held  that  notice  to 
the  endorser  of  a  foreign  bill  of  exchange  that  the  bill  had  been 
protested  for  non-payment  was  a  sufficient  notice  of  dishonor, 
and  that  the  term  protested,  when  thus  used,  implied  that  pay- 
ment had  been  demanded  and  refused. 

In  this  last  case,  the  Court  say:  ''A  protest  is  a  constituent 
part  of  a  bill  of  exclumge,  indispensably  necessary  to  be  made, 
to  entitle  the  holder  to  recover  the  amount  from  the  other  par- 
ties to  the  bill;  and  is,  by  law,  made  evidence  of  presentment 
and  dishonor.  The  words,  protested/or  non-payment^  in  this  way, 
have  come  to  have  a  technical  meaning  in  matters  of  this  nature. 
In  them  is  included,  not  only  the  idea  that  the  bill  is  past  due, 
but  that  payment  of  it  has  been  demanded,  and  not  being  paid, 
it  is,  therefore,  dishonored.  They  mean,  that  the  process  neces- 
sary to  dishonor  the  bill:  to  wit,  demand,  refusal  of  payment, 
and  the  drawing  up  of  a  formal  protest,  has  been  gone  through 
with.  All  this  is  included  in  and  meant  by  the  term  protested. 
The  meaning  of  this  word,  as  applied  to  bills  of  exchange,  is  well 
known,  well  understood,  and  as  the  main  object  of  the  notice  is 
to  put  the  party  upon  inquiry,  upon  his  guard,  it.  seems  to  me 
this  is  all  that  is  necessary  for  that  purpose." 

In  this  State,  the  statute  provides  for  the  protest  of  foreign 
bills  of  exchange,  inland  bills  and  promissory  notes.  It  requires 
the  same  record  in  all  cases,  and  gives  to  the  certificate  of  pro- 
test of  a  promissory  note,  the  same  effect  as  to  the  certificate  of 
a  protest  of  a  foreign  bill,  and  if  in  one  case  such  certificate 
would,  by  necessary  implication,  import  a  demand  of  payment 
and  refusal,  so  it  vnll  in  all  cases.  •  We  hold,  therefore,  that  the 
certificate  that  notice  of  protest  has  been  given  by  fair  intend- 
ment, imports  a  notice  of  such  facts  as  are  sufficient  in  law  to 
charge  an  endorser.  The  certificate  states  all  the  facts  required 
by  the  statute,  and  to  it  we  must  give  the  effect,  also  prescribed 
by  statute,  of  prima  facie  evidence  of  the  facts  stated.  In  the 
present  case,  there  was  no  opposing  evidence,  and  ih^  prima  facie 
evidence  thus  became  conclusive,  so  far  as  fixing  the  liability  of 

Pico. 
[638J  *  We  have  intentionally  avoided  noticing  the  position 
taken  by  the  plaintiff's  counsel,  and  urged  with  great 
force  of  argument,  that  no  demand  or  notice  were  necessary  to 
fix  the  liability  of  the  defendant,  Pico,  as  its  consideration  was 
not  essential  to  the  detennination  of  the  case. 

Judgment  affirmed. 
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ACCEPTANCE. 
See  B11J4S  Am>  Notes,  10. 

ACKNOWLEDGMENT. 

1.  AcKNOwiiEDOMENTS,  WHO  MAY  Take. — The  recorder  of  the  city  of  San 
Francisco  is  authorized  by  law  to  take  acknowledgments  of  mortgages 
and  conveyances.     Hopkins  v.  Delaney,  85. 

2.  Idem. — Sufficient  Ckrtificate. — Where  the  officer  taking  an  acknowl- 
edgment certifif-s  that  the  parties  *'were  known  to  him,"  and  omits  the 
word  ** personally,"  it  is  valid.     Id. 

3..  AcKNowLKDOMKNT — Cebtificatk  Iksufficiknt. — A  Certificate  of  acknowl- 
edgment to  a  deed,  in  effect  as  follows:  *'  Personally  appeared,  etc.,  A. 
B.,  known  to  me  to  be  the  person  described  iu,  and  who  executed  the 
same,  freely,  voluntarily,  and  for  the  uses  and  purposes  therein  men- 
tioned," is  insufficient.    Bryan  y,  Bamirez,  461. 

4.  Idem. — Such  a  certificate  does  not  state  *' the  fact  of  acknowledgment." 
Id, 

5.  Acknowledgments — what  Certificate  should  Show. — Acknowledg- 
ments to  a  deed  should  show  that  the  officer  knew  the  person,  and  that 
such  person  acknowledged  to  him  that  he  executed  the  deed.  Henderson 
Y.GreiDeU,5iil, 

See  Ejectment,  1 ;  Beplevin,  1-3. 

ACT  OF  CONGRESS. 
See  Land. 

ACTION. 
See  Bills  and  Notes,  26;  Consignor  and  Consignee,  5;  County,  3;  Eject- 
ment; Fobciblk  Entry  and  D^ainkb,  3;  Uomestead,  3;  Judgment,  5, 
6,  7;  Land,  28-33;  ^Ialicioub  Prosecution,  2;  \Vateb  Kigh3»,  1. 

ADJOURNMENT. 
See  Judgment,  8. 

ADMINISTRATOR. 
Administrator  Entitled  to  Possession  of  Propebty. — In  this  State,  all  the 
proptTty,  both  real  and  personal,  belonging  to  the  estate  of  a  deceased 
person,  goes  into  the  possesKion  of  the  administrator,  who  is  therefore  a 
necessary  party  to  all  suits  affecting  it.     Ilaricood  v.  Marye,  580. 

ADMISSIONS. 
See  Instbuotions,  6. 

AGENCY. 

1,  Agent,  when  Principal  Responsible  fob  Acts  of. — Where  the  agent, 
on  bthalf  of  his  principal,  performs  an  unauthorized  act — yet  if  the 
principiil  has  put  the  agent  in  a  })08ition  ^  mislead  innocent  parties,  he 
IS  responsible  to  them.     Uaridscm  v.  haUas,  2_7. 

2.  Idem. — And  a  subsequent  general  power  from  the  principal  ta4he  agent. 
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to  sue  for  all  soma  dae  the  principal,  and  to  execute  all  instraments 
nt'cessary  to  carry  the  power  into  full  effect,  will,  as  to  innocent  thinl 
parties,  bind  the  principal  for  obligations  incurred  in  the  collection  of  a 
loan,  which  was  unauthorized  as  between  the  principal  and  of^ent.     Td. 

3.  Idrm. — An  indemnity  bond  to  the  sheriff  to  retain  property  seized  under 
attachment,  is  an  instrument  necessary  to  carry  to  power  to  sue  into 
effect.     Id. 

4  Idkm. — Ratification  of  IJNAnTHOBizBD  Acts  of. — A  ratification  of  the 
unauthorized  acts  of  an  agent,  can  only  operate  after  full  knowledge  of 
those  acta.     Id. 

5.  Agent,  Ratification  of  Acts  or.— Ratification  by  a  principal,  of  the 
acts  of  his  agent,  depends  upon  the  knowledge  of  those  acts  on  tha  part 
of  the  principal,  and  where  the  knowledge  is  partial,  so  will  be  the  ratifi- 
cation.    Marziou  v.  Pioche,  522. 

6.  Accent,  Powebs,  when  Ibbetocable. — Where  a  principal  expressly  gives 
a  power  to  collect  debts  for  the  purpose  of  providing  the  means  to  return 
advances  made  by  the  agent,  there  would  seem  to  be  no  doubt  of  the  ir- 
revocable character  of  the  power.    Id. 

7.  Idi  m. — PowEB  TO  Sue. — The  power  being  irrevocable,  the  agent  has  an 
indisputable  right  to  institute  an  action  to  recover  the  debts  due  to  his 
principal,  even  against  the  objection  of  his  principal.     Id. 

8.  Idem. — Extent  of  Powkb. — But  where  the  debts  due  exceed  the  ad- 
vances due  the  agent,  the  principal  has  a  right,  if  his  debtor  do  not  ob- 
ject, to  limit  the  agent's  rip;ht  of  recovery  to  the  amount  due  him  for 
advances;  the  power  being  irrevocable  only  to  the  extent  of  the  agent's 
interest.    Id. 

9.  Idem. — Power  of  PniNCiPAii. — But  if  the  debtor  object,  the  principal 
has  no  right  to  subject  him  to  the  costs  and  expenses  of  more  suits  than 
the  parties  originally  contemplated.     Id. 

10.  Idem. — The  fact  that  the  first  advance  was  made  by  express  agreement 
to  bear  more  than  legal  interest,  raises  no  implication  that  subsequent 
advances  should  do  so.    Id. 

11.  Idem.— And  where  particular  property  was  pledged  to  secure  the  first 
advance,  the  proceeds  from  a  sale  thereof  must  be  applied  to  the  pay- 
ment of  that  advance.     Id. 

12.  Pleading — Insufficient  Aixeoation  of  Fbaud. — ^A  complaint,  alleging; 
that  the  defendant  collected  and  received  certain  money,  as  the  agent,  or 
attorney  in  fact,  of  the  plaintiff,  and  had  embezzled  and  converted  the 
money  to  his  own  use,  and  praying  that  he  be  adjudged  guilty  of  fraud, 
and  for  judgment  and  execution  against  his  person  and  property,  is  in> 
sufficient  to  sustain  a  verdict  convicting  the  defendant  of  fraud.  Porter 
V.  Iltrmann,  619. 

13.  Idem. — Constbuciion. — The  allegation  is,  in  substance,  that  the  defend- 
ant collected  the  money  as  agent,  or,  if  not  as  agent,  then  as  attorney  iu 
fact.    M. 

14.  Idem. — Capacity  to  be  DisriNorLT  Avbbbed. — ^Where  the  character  or 
capacity  in  which  a  party  is  alleged  to  have  acted  is  essential  to  the* 
charge  of  fraud,  that  character  or  capacity  must  be  averred  iu  direct  and 
positive  terms,  or  the  charge  must  fall.    Id. 

15.  Vebdict,  Ebbob  not  Cubed  bt. — A  charge  in  the  alternative  cannot  be 
cured  by  verdict,  nor  by  a  judgment  by  default.     Id. 

16.  Attorney  in  Fact  and  Agent  DEFiNED.—The  words  **  attorney  in  fact  •* 
are  not  synonymous  with  the  term  "agent."    Id. 

17.  Idem. — Attorneys  in  fact  act  under  a  special  power  created  by  deed;  the 
term  agent  includes  all  classes  of  agents,  and  an  agent  is  not  necessarily 
an  attorney  in  f net,  thoHgh  an  attorney  in  fact  is  an  agent.    Id. 

18.  Fbaud— Notice  in  Summons.— Per  BumneUt  J. — Where  judgment  by 
default  is  entered,  in  an  action  against  a  party,  for  fraudulently  convert- 
ing money  of  the  plaintiff,  the  summons  must  have  apprised  the  defend- 
ant that,  on  failure  to  answer,  judgment  would  be  taken  against  him  for 
the  fraud;  a  mere  notice  in  the  summons  that  a^money  judgment  would 
be  taken  will  not  support  a  judgment  for  fraud. '  Id. 

19.  Idem. — Such  a  proceeding  is,  in  its  essential  character,  a  quasi  criminal 
proceeding,  and  the  defendant  should  be  distinctly  apprised  of  the  facts 
intended  to  be  proved  against  him.    Id, 
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20.  Idem.— What  Complaint  should  Stats. — Tho  complaint  should  state 
the  facts  that  coustitate  the  fidaciary  capacity,  as  well  as  its  nature  and 
extent.    Jd. 

21.  Idem. — EssKimAL  Avebments.— It  is  necessary,  in  such  a  case,  to 
charge'not  only  that  defendant  received  the  money  as  agent,  but  that  he 
converted  it  in  the  course  of  his  employment  as  such.    Id. 

See  Attaohment,  8;  Attobitet,  1;  Gontbaot;  Taxes. 

'      ALCALDE  GRANT. 

See  Land. 

AMENDMENTS. 
See  Attachment,  1. 

APPEAL. 

1.  Undebtakinq  on  Appeal,  Amendment  op. — Where  a  motion  is  made  in 
the  County  Court  to  dismiss  an  appeal,  on  the  ground  that  the  undertak- 
ing filed  is  insufficient,  and  before  the  determination  thereof  the  other 
party  offers  to  amend  his  undertaking:  Ueld,  that  it  is  error  to  refuse 
to  allow  him  so  to  do.     Cunningham  v.  IloplcinSt  33. 

2.  Obdeb  Defined. — An  order  is  the  judgment  or  conclusion  of  the  Court 
or  Judge,  upon  any  motion  or  proceeding,  and  includes  cases  where 
affirmative  Relief  is  granted,  or  relief  denied.  An  appeal  will  lie  from 
an  order  refusing  to  quash  an  execution.  Oilman  v.  Contra  Costa 
County,  52. 

3.  Appeal,  Undebtasino  Neoessart  to  Perfect. — Appellants  must  show, 
in  their  transcripts,  the  necessary  bond  to  affect  the  appeal,  or  else,  by 
the  certificate  of  the  clerk  in  the  Court  below,  that  the  undertaking  hns 
been  filed,  and  the  time  of  nling  tho  same.    Bryan  v.  Berry,  130. 

4.  Idem. — Objections,  when  to  be  Taken. — Parties  intending  to  take  ad- 
vantage of  the  failure  to  file  the  requisite  undertaking,  must  do  so  be- 
.fore  the  case  is  submitted.    Id. 

6.  Idem. — Stat  of  Pbocebdinqs. — Notice  of  a  motion  to  set  aside  an  exe- 
cution and  a  levy  made  tiiereunder,  will  not  operate  as  a  stay  of  pro- 
ceedings.   Id. 

6.  L>EM. — Effect  of  Takinq. — ^Where  a  judgment  is  rendered,  and  an  ap- 
peal taken  to  this  Court,  the  Court  below  loses  control  over  the  judg- 
ment, and  an  order  amending  the  judgment  is  erroneous.    Id. 

7.  Idem. — ^When  will  Lie. — ^An  appeal  will  lie  from  an  order  of  the  Court 
below,  changing  the  judgment.    Jd. 

8.  Appeal — ^Power  of  Leoislatube. — The  Le^slatture  has  not  the  power 
io  impair  or  take  away  the  appellate  jurisdiction  of  this  ^ourt,  but  it 
has  the  power  to  prescribe  the  mode  in  which  appeals  may  be  taken. 
JIaight  v.  Gay,  297. 

9.  Idem. — Bemedt,  when  Ezglubtve.— In  all  cases  where  an  appeal  is  given 
by  the  Statute,  th&i  remedy  is  exclusive  and  must  be  pursued.    Id. 

10.  Writ  OF  Ebbob,  when  it  Lies.— A  writ  of  error  will  only  lie  in  cases 
where  no  appeal  is  given  by  the  Act  of  our  Legislature.     Id. 

11.  Appeal,  who  may. — A  party  aggrieved  by  a  judgment  has  a  right  to  ap^ 
peal,  although  he  is  not  a  party  to  the  record.    Adams  v.  Woods,  306. 

12.  Idem. — Party  Aogbieved,  who  is. — The  rule  in  reference  to  writs  of 
error,  would  seem,  by  parity  of  reasoning,  to  apply  to  the  right  of  appeal; 
and  as  to  the  question,  who  is  the  party  aggrieved,  the  testis  found  in  the 
question — "*"Would  the  party  have  had  the  thing,  if  the  erroneous  judg- 
ment had  not  been  given  V"  li  yea,  then  he  is  the  party  aggrieved.  But 
his  right  to  the  thing  must  be  immediate,  and  not  the  remote  conse- 
quence of  the  judgment,  had  it  been  differently  given.    Id, 

13.  Appeal,  what  Tbanscbipt  must  Show. — Transcripts  used  on  appeal  to 
this  Court  must  show  that  an  undertaking  has  been  filed  in  due  time, 
and  that  a  notice  of  the  appeal  has  been  duly  served  upon  the  other 
side.    Franklin  v.  Bciner,  340. 

14.  Appeal — Motion  to  Dismiss,  when  too  Late. — A  motion  to  dismiss  ap- 
peal, on  the  ground  that  the  transcript  was  not  filed  within  the  time  re- 
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quired  by  the  third  rale  of  this  Court,  is  too  late  after  the  case  has  been 
Bubm itted .     Coifk  v .  Clink^  347 . 

15.  Appeax, — CoNFLicTiNQ  Th^TiMoxT.— Where  the  testimony  is  conflicting, 
tho  Appellate  Coart  will  not  disturb  a  verdict.  White  y.  Todd's  I'aL 
Water  Co,,  443. 

16.  APPKAii  FBoM  Obdbb  aftkb  Jfdgmsivt. — After  appealing  from  a  judgment 
alone,  a  party  may  appeal  from  an  order  overruling  a  motion  for  a  new 
trial  in  the  Rame  case,  provided  the  latter  appeal  is  taken  in  time.  Miir- 
gi^Ai  v.  Pioche,  522. 

17.  iDEU.^DisTDiCT  Appeals. — Talcing  distinct  appeals  may  affect  the  ques- 
tion of  costs;  but  subject  to  this  coudiiion,  a  party  may  take  them,  pro- 
vided no  dblay  is  thereby  occasioned.     Id, 

See  Bond,  1-3.  County  Court;  Equttt,  1;  Fnn>iXG,  3,  4;  HoxBSTBJko,  8,  9; 
bTTENDMENTs;  New  Trtat.,  1,  5;  l^BAOnCE,  1-5. 

APPEARANCE. 
See  Judgment,  11;  Pbagtice,  7. 

APPROPRIATION. 
See  Bills  and  Notes,  17;  Revenue;  Wateb  Rzoht. 

ARREST  AND  BAIL. 
X.  Abbest  and  Bail — Subbendkb  bt  Subeties. — The  sureties  on  the  bail 
boud  of  a  defendant,  arrested  in  a  civil  action,  are  not  bound  to  sur- 
render the  defendant  within  ten  days  after  jiid:?ment  ajc^ailist  him,  unless 
the  plaintiff  takes  such  measures  as  would  authorize  the  officer  to  hold 
defendant  in  custody.  Allen  v.  Breslauer,  552. 
2.  Idem. — A  surrender  within  ten  days  after  execution,  is  a  sufficient  com- 
pliance with  the  Statute.    Id. 

See  Agenct,  12-31. 

ASSAULT. 
See  Cbiminai.  Law,  11-13,  19,  31-33. 

ASSIGNMENT. 
See  Bills  and  Notes,  12;  Contbact,  10,  11,  12. 

ATTACHMENT. 

1.  Attachment— Amendment  op  Rbtubnb.— The  return  on  an  attachment 
cannot  be  amended  so  as  to  postpone  the  rights  of  creditors  attaching 
subsequently,  but  before  the  collection.     Webster  v.  IlavDorth,  21. 

2.  Attachment,  Claim  of  Thied  Paety. — Where  property  was  seized  under 
two  attachments,  and  the  property  was  claimed  by  a  third  party,  where- 
upon both  attaching-creditors  indemnified  the  sheriff,  who  went  on  and 
sold  it,  and  paid  the  proceeds  to  the  first  attaching  creditor,  the  nmount  ^ 
not  equaling  his  judgment — and  afterwards,  the  party  claiming  the  prop- 
erty, obtained  judgment  against  the  sheriff  for  the  value  of  tho  property: 
Held,  that  the  recourse  must  be  had  against  the  first  attaching-creditor, 
for  whose  benefit  the  property  was  sold.     Davidson  v.  Dallas,  227. 

3.  Idem. — In  such  case,  the  attaching-creditors  do  not  stand  in  the  position 
of  joint  trespassers,  the  seizure  of  the  second  being  subject  to  the 
first.    Id,        • 

4.  Idem. — Shebifp  as  Agent. — The  sheriff  was  the  separate  agent  of  both 
attaching  creditors,  but  in  tho  order  stated,  and  as  he  disposed  of  the 
property  to  the  benefit  of  the  first  alone,  he  must  look  to  him,  and 
not  the  second  attaching-creditor.    Id, 

5.  Judgment,   Conclusiveness  of   Recobd. — ^A  judgment-record  is  only   - 
conclusive  between  the  parties  and  their  privies,  except  in  some  cases 
for  specific  purposes.    Id, 

6.  Idem. — When  a  judgment-record  is  used  in  evidence,  it  can  only  be  con- 
sidered as  conclusive  evidence,  where  its  operation  is  mutual,  and  con- 
cludes both  parties.     Id, 

7.  Attachment— Trial  op  Claim  to  Propebtt. — Where  property  attached 
is  claimed  by  a  third  person,  the  sheriff  may  protect  himself  before  a 
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jniy  of  six  persons,  and  if  the  verdict  be  in  favor  of  the  claimant,  he  may 
relinqnish  the  levy,  unless  indemnified.  If  he  givps  the  bond  of  in- 
demnity, it  will  only  inure  to  the  beuefitr  of  the  owner  of  the  property, 
so  far  as  the  consequences  which  result  from  his  own  acts  are  concerned. 
Id. 

8.  Idem. — Shbbzff  as  Aoent. — ^When  the  sheriff  attaches  property  of  the 
defendant,  he  does  ifc  as  the  officer  of  the  law.  If  it  is  not  the  property 
of  the  defenduit,  he  is  the  agent  of  the  attaching  cr|ditor.    Id, 

9.  Pledge,  when  a  Mobtoaob.— A  pledge  of  personal  property  is  a  "  mort- 
gage," within  the  meaning  of  the  Attachment  Act;  the  word,  being  there 
used  in  its  most  general  signification,  meaning  "security."  Payne \, 
Bensley,  260. 

10.  Attachment,  iBBEouiiABirr  in  Issuance  op. — ^Where  an  attachment  was 
issued  on  a  complaint,  which  was  a  printed  form,  with  the  blanks  filled 
up  by  the  clei^,  at  the  tequest  of  plaintiff,  but  no  name  signed  to  it 
till  next  day,  and  after  other  attachments  on  the  same  property,  when  it 
was  signed  by  the  clerk,  with  the  name  of  plaintiff's  attorney:  Held, 
that  the  action  of  the  clerk,  though  not  correct,  was  only  an  irregularity, 
and  the  complaint  was  not  void.    Dixey  v.  PoUock,  670. 

11.  Idem. — ^Who  cannot  Complain. — In  a  contest  between  the  attaching  cred- 
itors, all  the  equities  are  in  favor  oi  the  most  diligent,  and  an  irregular- 
ity cannot  be  taken  advantage  of  by  a  stranger*  to  the  action  in  which 
it  occurs.    Id. 

12.  Creditors,  Biorts  of. — ^The  application  of  an  attaching-creditor^  to  com- 
pel the  sheriff  to  pay  over  the  proceeds  of  goods  attached,  there  being 
conflicting  claims  between  several  attaching-creditors,  may  be  made  by 
motion.  If  notice  of  the  motion  is  not  given,  by  the  party  moving,  to 
the  other  attaching-creditors,  it  is  the  duty  of  the  sheriff  to  do  so,  if  he 
wishes  the  decision  to  bind  them.    Id. 

See  Bills  and  Notes,  18. 

ATTOBNEY. 
ArroBNET  in  Fact — ^Bestbiction  as  to  Powkbs.— An  attorney  in  fact,  not 
being  at  the  same  time  an  attorney  at  law,  cannot  sign  a  complaint  for 
his  principal,  as  "plaintifTs  attorney;"  and  all  proceedings  under  a 
complaint  so  signed,  are  void.    Dixey  v.  Pollock,  5/0. . 

Bee  Agenct,  16, 17;  Criminal  Law,  28,  29;  Fabtnebship,  13. 

BAILMENT. 
See  Agency,  12,  19;  Criminal  Law,  1-3. 

BILLS  AND  NOTES. 

1^  Pbomxbboby  Note— Endobsebs'  LiABiLiTT.-^'Where  F.  sued  on  a  note 
which  had  two  endorsements,  signed  by  the  payee;  the  first  a  receipt  from 
F.  for  the  amount  due;  the  second,  in  the  words  "without  recourse  to 
me:"  Held,  that  there  was  no  presumption  that  the  endorsements  were 
made  at  diiSferent  times,  or  that  the  payment  was  a  voluntary  uncondi- 
tional payment.    Frank  v.  Brady,  47. 

2.  Idem. — In  such  case,  it  was  proper  for  the  Court  to  instruct  the  jury,  as 
a  matter  of  law,  to  find  for  the  plaintiff,  in  the  absence  of  evidence  show- 
ing a  legal  or  moral  obligation  on  the  part  of  plaintiff  to  pay  the  debt  of 
the  defendant.    Id, 

3.  Pbomissoby  Note — ^Endobseb,  when  Unconditionally  Liable  .—When  a 
party,  in  consideration  of  a  conveyance  of  land  to  him,  agrees  to  pay  an 
outstanding  note  of  his.vendor,  and  writes  his  name  on  the  back  of  the 
note  as  a  memorandum  of  said  agreement,  at  the  same  time  acknowl- 
edging his  liability:  Held,  that  the  liability  thus  assumed  is  not  the  con- 
ditional liability  of  an  endorser,  but  a  primary  and  unconditional  ob- 
ligation to  pay  the  note,  for  which  he  had  received  a  full  consideration. 
Palmer  v.  Tripp's  Admr,,  95. 

4.  Idem. — Considbbation,  Pboof  op. — In  such  case,  parol  eviden  ce  of  the 
deed  is  admissible  to  prove  consideration  for  the  agreement  to  pay  the 
note.    Id, 

5.  Negotiable  Insibument,  what  is. — A  draft  or  order  by  A.  on  B.,  to  pay 
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0.,  or  order,  the  balance  dae  A.  by  B.,  is  not  a  negotiable  secoiity,  not 
being  for  an^  fixed  sam,  but  if  endorsed  by  B.,  ''balance  due,  one  thou- 
sand two  hundred  and  ninety-three  dollars  and  seyenty-fiTo  cents,"  over 
his  signature,  it  becomes  a  promise  by  B.  to  pay  C,  or  his  order,  that 
sum,  and  is  negotiable.    Garwood  v.  Simpson^  101. 

6.  Idem. — Liabilitt  of  ^bootiatob. — ^Where,  in  such  a  case,  B.  was  gam- 
isheed  in  a  suit  against  C.  the  day  before  he  made  the  endorsement, 
but  failed  to  inform  G.  thereof,  and  C,  for  a  valuable  consideration, 
sold  the  order,  \a  endorsed,  to  D.,  an  innocent  purchaser:  Ildd^  that  B., 
having  made  the  order  negotiable,  and  put  the  same  in  circulation,  is  es- 
topped from  setting  np  against  it,  any  antecedent  matter,  and  is  liable  to 
D.  for  the  full  amount  thereof.    Id, 

7.  Idem  .  — Endobsbment  bt  Pabtneb. — And  where  the  order  was  on  a  firm, 
and  such  an  endorsement  was  made  by  one  of  the  firm,  it  operated  as  a 
release  of  the  firm,  by  the  holder,  and  as  an  accepti^oe  by  the  partner 
endorsing,    id. 

8.  AocBPTANOB,  WHAT  DOES  NOT  GoNBTiTDTB. — PtT  Muiray,  C,  J,,  disst^nU 
ing. — Such  an  endorsement  does  not  constitute  an  acceptance,  under  the 
circumstances,  but  only  a  memorandum  of  the  amount  due  the  drawer 
of  the  order.    Id. 

9.  Pbomibbobt  Note  Dbawn  in  Blank. — Where  a  note  is  given  with  the 
rate  of  interest  in  blank,  and  the  holder  inserts  therein  a  sum  for  inter- 
est without  the  knowledge  or  consent  of  the  maker,  it  does  not  become 
thereby  void.     Viaher  v.  Webber,  109. 

10.  Idem. — ^Filunq  Bla2«s. — To  fill  a  blank  in  a  note  is  not  an  alteration 
thereof,  within  the  meaning  of  the  rule.    Id, 

11.  Pbomissobt  Note,  Intebest  on. — Where  a  promissory  note  is  payable 

three  months  after  date,  with  interest  at  the  rate  of per  month,  the 

interest  runs  from  the  date  of  the  note.    Dewey  v.  Bowman,  145. 

12.  Neootiablb  Instbument  as  SEocTBrrr  fob  Debt. — ^Where  a  negotiable 
promissory  note,  not  yet  due,  is  taken  bona  Jide,  as  collateral  security  for 
a  pre-existing  debt,  it  is  not  subject  to  any  defense  existing  at  the  date 
the  assignment  between  the  original  parties.    Payne  v.  Ben^ey,  260. 

13.  Pebjtibt,  what  does  not  Constitutb. — ^Where  a  defendant  executed  his 
promissory  note,  and  the  holder  thereof  brought  suit  upon  it,  and  set  it 
out  in  his  complaint,  and  the  defendant,  in  his  answer,  wMch  is  sworn 
to,  says  :  "That  the  note  set  out  in  the  complaint  was  not  his  note  ; 
that  he  admitted  that  about  the  date  of  the  note  sued  on  he  made  a -note 
for  the  same  amount  to  the  plaintiff,  but  that  note  the  defendant  was 
confident,  and  so  charged  the  truth  to  be,  was  not  for  '  value  received,'  " 
and  so  the  defendant  denied  the  note  set  out  in  the  complaint  of  the 
plaintiff:  Held,  not  to  be  perjury,  although  the  averment  was  in  fact  un- 
true.   People  V.  McDermoU,  288. 

14.  Pbomissobt  Notb,  Legal  Effect  of. — ^The  legal  effect  of  a  promissory 
note  is  the  same,  with  or  without  the  words  "  value  received."    Id, 

15-  Pbomissobt  Note,  Patment  on  Conditions. — "When  the  payment  of  a 
promissory  note  is,  by  agreement  of  parties,  made  conditional  upon  the 
payment,  by  the  payee,  of  a  certain  debt  of  the  payor,  such  payment  is 
a  condition  precedent  to  plaintifl's  right  to  recover,  and  must  be  averred 
in  the  complaint.    Rogers  v .  Cody,  824. 

16.  Acceptance,  Conditional. — Where  a  draft  is  accepted  conditionally,  to 
be  paid  upon  the  happening  of  a  contingenc**,  whether  the  contingency 
has  happened,  is  a  question  for  the  jury.    Nagle  v.  Homer,  353. 

17.  Idem.— Deaft,  when  Due.— A  draft  payable  in  terms,  out  of  an  "appro- 
priation "  for  work  done  by  the  acceptor,  becomes  due  on  payment  for 
the  work  by  government.     Id, 

18.  Insolvknct — Pbiobitt  of  Attachments. — ^Where  G.  &  Co.,  concealing 
their  insolvency,  obtained  an  extension  from  their  creditor  B.,  and  be- 
fore the  maturity  of  the  notes,.  B.  apprehending  that  G.  &  Co.  would  fail 
before  their  paper  became  duo,  and  that  the  other  creditors  of  G.  &  Co 
would  exhaust  their  assets  by  attachment — obtained,  by  an  arrangement 
with  O.  &  Co.  an  antedated  note  for  the  amount  due  him  at  the  date 
thereof  by  G.  &  Co,,  on  which  suit  was  commenced  by  attachment,  and  a 
levy  made  upon  the  property  of  G.  &  Co. :  lldd,  that  B.'s  attachment  and 
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claim  were  yalid  against  Babseqnent  attaching  creditors,  the  case  not  be- 
ing one  either  of  actual  or  constructive  fraud.    Brewster  v.  Bours,  501. 

19.  Payment  BY  Note,  Etfeof  of.— Giving  a  promissory  note  payable  at  a 
future  time  for  a  pre-existing  debt,  does  not  discharge  it.  Its  only  effect 
is  to  suspend  the  right  of  recovery  upon  the  maturity  of  the  note.    Id. 

'20.  Negotiable  Instbumemts,  Pbesentmemt  akd  D^uamd,  when.— The  pre- 
sentment and  demand  of  commercial  paper  having  days  of  grace,  must 
be  made  within  reasonable  hours  on  the  last  day  of  grace.  For  the  pur- 
pose of  fixing  the  liability  of  endorsers,  the  note  or  bill  is  payable  on 
demand  at  any  time  withm  those  hours.     McFarland  v.  PicOf  626. 

21.  Idem.— Reasonable  Houbs.  what  abe.— What  are  reasonable  hours,  will 
depend  on  the  question,  whether  or  not  the  bill  or  note  is  payable  at  a 
bank,  or  place  where,  by  the  established  usage  of  trade,  business  trans- 
actions are  limited  to  certain  stated  hours,    id. 

22.  Idem. — Time  and  Plage  of  Payment.— If  there  are  such  stated  hours, 
where  the  note  or  bill  is  payable,  the  presentment  and  demand  must  be 
made  within  those  hours.    But  if  there  are  no  stated  hours,  and  no 

Slace  of  payment  is  designated  in  the  note  or  bill,  the  presentment  and 
emand  may  be  made  either  at  the  place  of  business  or  residence  of  the 
maker  or  accei)tor.    Id. 

23.  Idem.— If  at  his  place  of  business,  it  must  be  within  the  usual  business 
hours  of  the  city  or  town ;  if  at  his  residence,  then  within  those  hours 
when  the  maker  or  acceptor  may  be  presumed  to  be  in  a  condition  to 
attend  to  business.    Id. 

24.  Idem.— NoncB  to  Endobseb,  when. — Notice  may  be  given  to  the  en- 
dorser, or  other  parties  entitled  to  notice,  immediately  after  presentment 
io  the  maker  or  acceptor,  and  refusal  by  him  to  pay,  although  it  is  not 
necessary  that  notice  should  be  given  until  the  following  day.    Id. 

25.  Idem. — Liabihty,  when  becomes  Fixed. — After  due  presentment  and 
demand,  the  liability  of  the  parties  becomes  fixed.  If,  however,  the 
maker  of  the  note  choose  after  this  to  seek  out  the  holder,  and  pay  his 
note,  he  can  do  so,  and  thus  save  himself  from  the  liability  to  suit  on 
the  following  day.    Id. 

26.  Idem. — Action,  when  it  Lies.— For  the  pujpose'of  fixing  the  liability  of 
an  endorser,  the  note  is  payable  on  demand  at  any  time,  during  reason- 
able hours,  on  the  last  day  of  grace;  but,  for  the  purpose  of  sustaining 
an  action,  the  holder  must  wait  until  the  following  day,  as  the  maker 
has  the  whole  day  to  make  payment.    Id. 

27.  NoTABY,  Gebtifioate  of,  as  Evidekcb.— a  notarial  certificate  of  present- 
ment and  demand,  and  of  protest  for  nonpayment  of  a  promissory  note, 
taken  from  the  record  of  the  notary,  is  admissible,  and  is  prima  facie 
evidence  of  the  facts  contained  therein,  in  like  manner  as  the  original 
protest.    Id. 

28.  Idem. — It  is  not  necessary  that  the  certificate  should  state  the  form  of 
notice  given;  any  notice  is  sufficient  if  it  inform  the  party  to  whom  it 
was  given,  either  in  express  terms  or  by  necessary  implication,  that  the 
note  has  been  duly  presented  at  its  maturity,  and  dishonored.    Id. 

29.  Pbomissoby  Note,  Demand  and  Notice  Stjffioient. — There  is  no  neces- 
sity for  protesting  a  promissory  note;  a  demand  for  payment,  and,  upon 
neglect  or  refusal  to  pay,  notice  to  the  endorser,  aro  all  that  is  re- 
quired    Id, 

BOND. 

1.  Appeal — ^IJNDEBTAKiNa  Conbtbded.— An  appeal-bond  will  oe  so  con- 
strued as  to  oarry  out  the  obvious  intention  of  the  parties.  Sioain  v. 
Gravfs,  549. 

2.  Id^m. — To  support  the  condition  of  a  bond,  the  Court  will  transpose  or 
reject  insensioie  words,  and  conbtrue  it  according  to  the  obvious  intent 
of  the  parties.    Id. 

8.  Idem.— But,  conceding  that  there  is  a  necessary  discrepancy  between  the 
condition  and  the  penul  portion  of  the  bond,  it  cannot  be  set  up  by  the 
obligors,  as  the  bond  would  be  single,  and,  in  a  suit  thereon,  the  piaint- 
ifi^  would  be  entitled  to  the  full  amount.    Id. 

See  Appeal,  1-4;  Beplevin,  1. 
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burden  op  pi^oof. 

Pleading — Apfirmativk  Matteb  in  Anbweb  to  bk  Pboved. — ^Affirmative 
mutttT  alleged  by  defendant  in  his  answer,  must  be  proved.  Osbom  v. 
Hendrickaon,  31. 

See  Fbaub,  2. 

BURGLARY. 
See  CBDCZNAJi  Law,  30. 

CASES  APPROVED. 

Appeal^-BryoxL  v.  Berryi  130,  in  Franklin  v.  Reiner,  340. 

Bond  on  ^ppccU— Bryan  v.  Berry,  6  Cal.  394,  in  Cunningham  ▼.  Hawkins, 

33. 
£!8<oppW~Pierce  v.  Mintnm,  1  Cal.  470,  in  Walker  v.  Sedgwick,  402. 
FratLdulent  6'a/e— Stewart  v.  Scannell,  8Q,  in  Vance  v.  Boynton,  561. 
JIoniesUad—lie\eL\k  v.  Kraemer,  C6,  in  Kraemer  v.  Revalk,  75;  lleTalk  v. 

Eraemer,  CG;  Dorsey  y.  McFarland,  7  Cal.  342,  in  Van  lieynegan  v. 

Revalk,  76. 
Indictment— Veople  v.  Roberts,  6  Cal.  214,  in  People  v.  Bntler,  439. 
/n/uHC(ic»n— Rickett  v.  Johnson,  34,  in  lievalk  y.  Kraemer,  71:  Chipman  v. 

Hibbard.  271,  and  Phelan  v.  Smith,  521. 
Inaolveucy — Cohen  y.  Barrett,  5  Cal.  196,  in  Meyer  y.  Kohlman,  47;  Adams 

Y.  Huckett,  7  Cal.  187.  in  Adams  y.  Woods,  158,  and  Naglee  y  Miutorn, 

644;  Ueyneman  v.  DanDenberg,  6  Cal.  376,  in  Walker  y.  Sedgwick,  403. 
Jurisdiction — Carpenter  y.  Hart,  5  Cal.  406,  in  Shaw  y.  McGregor,  521. 
Mortgage  on  Homestead — Revalk  v.  Eraemer,  66,  and  Eraemer  y.  Revalk,  74, 

in  Cook  v.  Eliuk,  353. 
Oral  C'/ian/c— People  v.  Beeler,  6  Cal.  246,  in  People  y.  Payne,  344,  and 

People  Y.  Demint,  424. 
Personal  Property— Bailey  v.  The  New  World,  2  Cal.  373,  in  Goodwin  v. 

Garr,  617. 
Sheriff  *s  Deed— Wilson  v.  Roach,  4  Cal.  362,  in  People  v.  Boring,  411. 
iSummons— State  v.  Woodlief,  2  Cal.  211,  in  Porter  v.  Hermann,  625. 
Tenants  in  Conmion^Throckmorton  y.  Burr,  5  Cal.  400,  in  Parke  v.  Eilham, 

79. 
Vendor  and  Vandee — Salmon  v.  Hoffman,  2  Cal.  141,  in  Walker  y.  Sedgwick, 

402. 
Vendor's  iicn— Truebody  y.  Jacobson,  2  Cal.  269,  in  Walker  y.  Sedgwick, 

402. 
Water  /??yW— Crandall  v.  Woods,  136.  in  Leigh  Co.  v.  Independent  Co.,  324; 

B.  R.  &  A.  W.  &  M.  Co.  v.  New  York  Co.,  327,  in  Hill  v.  Eing,  339. 

CASES  CITED. 
ilcfcnoio?C(f^^<— Kelsey  v.  Dnnlap,  7  Cal.  160;  Welch  v.  SuUivan,  165,  and 

Bryan  v.  Ramirez,  461,  in  Henderson  v.  Grewell,  584 . 
Alcalde  Grants— Bewey  v.  Lambier,  7  Cal.  347,  in  Welch  v.  Sullivan,  201. 
^j)j>earanoc— Whitwell  v.  Barbier,  7  Cal.  54,  in  Deidesheimer  v.  Brown,  3iO, 

and  Deidesheimer  v.  Brown,  310,  in  Gray  v.  Hawes,  568. 
Assignment— Dev.'ey  v.  Bowman,  145,  in  Payne  v.  Bensley,  267,  and  Osbom 

v.  Hendrickson,  7  Cal.  282,  in  Cal.  Stm.  Nav.  Co.  v.  Wright,  591. 
Attachment  on  P'ipssc/— Averill  v.  The  Hartfoid,  2  Cal.  422,  and  Meigga  y. 

Scannell,  7  Cal.  405,  in  Fisher  v.  White,  422. 
Challenge— F^o^Ae  v.  Cottle,  6  Cal.  227,  and  People  v.  Stewart,  7  Cal.  140,  in 

People  V.  Gehr,  361. 
Contract — Tuaflfe  v.  Josephson,  7  Cal.  352,  in  Swartz  v.  Hazlett,  128,  and 

Riddel  1  v.  Blake,  4  Cal.  266,  in  Walker  v.  Sedgwick,  402. 
CounUcs— Price  v.  Sacramento,  6  Cal.  254,  and  Oilman  v.  Contra  Costa  Co., 

6  Cal.  676,  in  Placer  Co.  v.  Astin,  305. 
Criminal  Procedure — People  v.  Moore,  90,  in  People  v.  Butler,  441. 
Deed  as  JJortgage—Ahe\i  v.  Calderwood,  4  Cal.  90,  in  Lee  v.  Evans,  433. 
£jectment—t:\iiH  v.  Jeans,  7  Cal.  409,  in  Walker  v.  Sedgwick,  402. 
^rror— Smith  v.  Compton,  6  Cal.  24,  in  Winans  v.  Hardenbergh,  293,  and 

Turner  v.  Mcllhane}',  575,  in  Marziou  v.  Pioche,  534. 
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Estoppel— B.oen  v.  Simmons,  1  Cal.  120,  in  Walker  v.  Sedgwick,  402. 
Execution— AdamH  v.  Haskell,  C  Cal.  113,  in  Adams  v.  Woods  158,  and  Smith 

V.  Morse,  2  Cal.  524;  Smith  v.  Kandall.  6  Cal.  47,  in  Welch  v.  SulUvan, 

186. 
Fraitd— Landecker  v.  Honghtalinp,  7  Cal.  391,  in  Visher  v.  Webster,  113. 
Fraudulent  Sale—TaAffe  v,  Josepbson,  7  Cal.  352;  Alvarez  v.  Brannon,  7 

Cal.  503,  in  Seligman  v.  Etilkman,  215,  and  Vance  v.  Boynton,  554,  in 

Whitney  v.  Stark,  517. 
iZowcsteocJ— Sargent  v.  Wilson,  5  Cal,  504;  Morse  v.  McCarty,'6  Cal.  71; 

Selover  v.  American  C.  Co.,  7  Cal.  2G6,  in  Revalk  v.  Kraemer.  71,  and 

Revalk  v.  Kraemer,  66;  Taylor  v.  Hargous,  4  Cal.  273,  in  Estate  of 

Buchanan,  509. 
Insolvency — Adams  v.  Woods,  152,  in  Naglee  v.  Mintnrn,  544. 
Instructions — Davin  ▼.  Walker,  not  reported,  in  People  v.  Hurley,  392. 
Judgment— Steams  v.  Aguirre,  6  Cal.   176,  in  Bryan  v.  Berry,   135,  and 

Whitwell  V.  Barbier,  7  Cal.  54,  in  Gray  v.  Hawes,  568. 
Jurisdic/ion— Suydam  v.  Pitcher,  4  Cal.  2:^0,  and  Kobb  v.  Bobb,  6  Cal.  21,  in 

Shaw  V.  McGregor,  521. 
Master  and  Serrant—Jjedley  v.  Hars,  1  Cal.  161,  in  Goodwin  v.  Grarr,  617. 
ifoW7a<7e— Benham  v.  Bowe,  2  Cal.  387;  Godeffroy  v.  Caldwell,  2  Cal.  492; 

Peters  v.  Jamestown  Bridge  Co.,  5  Cal.  334,  and  Guy  v.  Ide,  6  Cal.  99, 

in  Payne  v.  Bensley,  267. 
2Tegotiable  Listrument— Fisher  v.  Dennis,  6  Cal.  577,  in  Visher  v.  Webster, 

112. 
Office— P^o^le  V.  Fitch,  1  Cal.  519,  in  People  v.  Langdon,  15. 
Fleading—Devrey  v.  Bowman,  145,  in  Thompson  t.  Lee,  280,  and  Selkirk  v. 

Sacramento,  3  Cal.  323,  and  Merced  M.  tfo.  v.  Frement,  7  Cal.  3l7,  in 

Tuol.  W.  Co.  V.  Chapman,  397. 
Pledge— Ryfdt  v.  Argenti,  3  Cal.  151,  in  Dewey  v.  Bowman,  150,  151. 
Posscssio7i— Conger  v.  Weaver,  6  Cal.  548,  in  Thompson  v.  Lee,"  280;  Bird  v. 

Dennison,  7  Cal.  297,  in  Bryan  v.  Kamirez,  407. 
Poiccrs— Posten  v  Kassette,  5  Cal.  409,  in  Marzion  v.  Pioche,  536. 
Principal  and  Agent— BilVmf^  v.  Morrow,  7  Cal.  171;  Sayre  v.  Nichols,  7  Cal. 

535,  in  Davidson  v.  Dallas,  247. 
Pueblo  iands— Leonard  v.  Darlington,  6  Cal.  123,  in  Welch  v.  Sullivan,  201. 
^rf-o^— Walker  v.  Sedgwick,  5  CiU.  192,  in  Still  v.  Saunders,  286. 
Tenant  in  Common — De  Johnson  v.   Sepulbeda,  5  Cal.   149,  in  Parke  v. 

Kilham,  79. 
TruiZ— Smith  v.  Rowe,  4  Cal.  6,  in  Still  v.  Saunders,  286. 
miter  night— ConfieT  v.  Weaver,  6  Cal.  548,  in  Hill  v.  King,  338. 
IVitness — Gates  v.  Nash,  6  Cal.  192;  Lucas  v.  Payne,  7  Cal.  92,  in  Turner  v. 

Mcllhaney,  579. 
Written  Instrument — Grewell  v.  Henderson,  7  Cal.  290,  in  Henderson  v. 

Grewell,  584. 

CASES  COMMENTED  ON. 

Contrad—^lXirAock  v.  Murdock,  7  Cal.  511,  in  Swartz  v.  Hazlctt,  123. 

Judgment — Kiekerson  v.  Chatterton,  7  Cal.  568,  in  Ginaca  v.  Atwood,  448. 

New  Trial— Gray  v.  Eaton,  5  (iil.  448,  in  Still  v.  Saunders,  286. 

0/^— People  V.  Reid,  6  Cal.  283;  People  v.  Mizner,  7  Cal.  519,  in  People 
V.  Lan^'don,  11,  15. 

Possession— Irwin  v.  Phillips.  5  Cal.  140,  in  Crandall  v.  Woods,  141. 

Pueblo  iwnds— Clarkson  v.  Hanks,  3  Cal.  47;  Cohas  v.  Raisin,  3  Cal.  443,  in 
Welch  V.  Sullivan,  198. 

Statute  of  Frauds— Fitzgerald  v.  Gorham,  4  Cal.  289,  in  Stewart  v.  Scannell, 
83,  and  Vance  v.  Boynton,  6G1. 

Taxes— De  Witt  v.  Hays,  2  Cal,  4G3;  Robinson  v.  Gaar,  6  Cal.  273,  in  Pal- 
mer V.  Boling,  3S8. 

CASES  DISTINGUISHED. 

^pj>€aZ -Baker    v.   Rosenthal,  not  reported,   in  Oilman  v.  Contra  Costa 

Co.,  57. 
Alcalde  Grants— heene  v.  Chirk,  3  Cal.  17,  in  Welch  v.  SulUvan,  198. 
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CASES  EXPLAINED. 
Appeal— Kenly  v.  HaatinpR,  3  Cal.  341 » in  Oilman  v.  Contra  CostA  Co.,  57. 
KegotiabU  ImUrumentr-  Wilcombe    v.  Dodge,   3  Cal.  2G0,  in  McForland  ▼. 
Pico,  634. 

CASES    OVERRULED. 
Alcalde  (7ran<5-Woodworth  v.  Fulton,  1  CrI.  295.  in  Welch  ▼.  Sullivan,  187. 
Appeal— Devrej  v.  Bowman.  April  Term,  1857,  in  Garwood  v.  Sampson,  108- 
Certiorari— People  v.  Hester,  6  C'lil.  679,  in  People  v.  El  Dorado  Co.,  61. 
ConstUatUmal  Law — People  v.  Whitman,  6  Cal.  659,  in  Price  v. "  Whitman, 

415. 
Ifegotiahk  Instrument— Tooihfkkei  v.  Cornwall,  4  Cal.  28,  in  McFarland  ▼. 

Price,  630. 

CASE  QUALIFIED 
Homestead— TajIot  y.  Hargous,  4  Cal.  373.  in  Revalk  y.  Eraemer,  73. 

CERTIORARI. 

L  CEBnoBAEi,  WHEN  WILL  NOT  LiE. — A  writ  of  certioraH  will  lie  in  the  Dis- 
trict Court,  to  review  the  action  of  the  board  of  supervisors;  otherwise 
their  oction  would  he  beyond  control.    People  v.  El  Dorado  Co.,  58. 

2.  SxTPBBvmoBS,  PowEBS  OF. — From  the  necessity  of  the  case,  supervisors 
exercise  judicial,  legislative  and  executive  powers,  in  maters  relating 
to  the  poUce  and  fiscal  regulations  of  counties.    Id. 

CHALLENGES. 
See  CliMiNAL  Law,  11, 15,  16. 

COMMERCE. 
See  Ships,  1. 

CONDITIONS  PRECEDENT. 
See  Bills  and  Notes,  15« 

CONGRESS. 
See  Ships. 

CONSIDERATION. 
See  Bilis  Ain>  Notes,  3, 4;  Contbact,  1,  2;  Deed;  Pabent  asd  •CezlDi  1,  6 

CONSIGNOR  AND  CONSIGNEE. 

1.  Consignee,  Liabiutt  of. — ^The  liability  of  a  consignee  to  his  principal, 
for  the  proceeds  of  sales  made,  accrues,  in  the  absence  of  original  in- 
structions to  remit  proceeds  on  sale,  on  demand,  or  instmctiona  to  re- 
mit, and  not  upon  receipt  of  proceeds  by  the  consignee.  Kane  v.  Cook, 
449. 

2.  Idem. — When  it  Attaches. — And  where  instructions  to  remit  are  orii^in- 
ally  given,  but  the  consignee  forwards  no  account  of  sales,  the  right 
of  action  of  the  principal  only  accrues  *upon  his  knowledge  of  the 
sales,  and  of  receipt  of  the  proceeds  b^  the  consignee.    Id, 

3.  Idem. — Nor  does  the  fact  that  the  principal  had,  at  an  earlier  period, 
commenced  an  action  in  another  State,  where  he  resided,  against  the 
consignee  to  recover  the  proceeds,  averring  in  his  complaint,  upon  in- 
formation and  belief  that  a  sale  had  been  made,  fix  that  as  the  time 
when  the  liability  accrued.    Id, 

4.  Idem. — Duty  of  Consignee. — It  was  the  duty  of  the  consignee  not  only 
to  inform  his  principal  of  the  sales,  but  to  remit  the  proceeds.  His  neg- 
lect not  only  deprived  his  principal  of  his  funds,  but  kept  him  in  igno- 

,  ranee  of  his  rights.  Id, 
5. '  Limitation  of  Action  Against  Consignee. — To  hold  that  the  Statute  of 
Limitations  ran  against  the  principal  under  such  circumstances,  would  be 
to  permit  the  consignee  to  take  advantage  of  hifi  own  wrong,  and  to  sus- 
tain a  defense,  of  which,  in  conscience,  he  ought  not  to  be  permitted  to 
evail  himbell     Id, 
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6.  Statutb  of  LnciTAXXONs,  Constbuotion  of.— Statates  of  Limitations  are 
intended  to  prevent  the  assertion  of  stale  claims,  which  it  may  be  diffi- 
cult, or  impossible,  to  defeat  bj  furnishing  the  requisite  proof,  owing 
to  the  lapse  of  time;  and  also  proceeding  upon  the  presamption  of  pay- 
ment* They  are  not  intended  to  protect  a  party  who,  by  a  fraudulent 
.  concealment,  has  delayed  the  assertion  of  a  right.    Id, 

CONSOLIDATION  ACT. 
See  San  Fbakoiboo. 

CONSTITUTIONAL   LAW. 

Bee  Affial,  S;  Coustt,  4,  6;  Office  and  Offiobb,  1-6;  KKVEinrB,3;  Shifs 

AND  ShIppino,  1-3;  Statute,  3-6. 

CONSTBUCTION. 
See  Bond,  1,  2,  3;  Statute,  1,  2^ 

CONTINUANCE. 
OouTiNUANCB— What  must  bm  Shown.— Affidavits  for  continnance  should 
show  that  the  facts,  expected  to  be  proved  by  the  absent  witnesses,  can- 
not otherwise  be  proved.    People  t.  Quincyt  ^9« 
See  Pbactice,  1. 

CONTBACT  AND  CONTBACTOE. 

1.  CoNsiDEBATiON,  SuFFiciKNGT  OF  FOB  EzFBESB  Pbomisi.  —  Where  an  in- 
solvent, after  his  discharge,  expressly  promises  his  <  reditor  to  pay  his 
debt,  it  can  be  enforced,  the  debt  being  a  sufficient  consideration  to 
support  the  subsequent  promise.    Feeny  v.  DcUy,  H4. 

2.  Idem. — A  verbal  promise  is  sufficient,  as  our  statute  has  not  changed 
the  common  law  rule.    Id. 

3.  Masteb — ^When  NOT  LiABiiE  FOB  Neolioencb  OF  Sebvant. — Where  par- 
ties employed  architects,  reputed  to  be  skilled  in  their  profession,  to 
construct,  at  a  designated  point  on  a  creek,  a  dam,  or  emoaukment,  of 
certain  specified  dimensions,  capable  of  resisting  all  floods,  and  freshets 
of  the  stream  for  the  period  of  two  years,  and  to  deliver  it  completed  by  a 
given  time;  and  before  the  embankment  was  completed  it  was  broken  by 
a  sadden  freshet,  and  a  large  body  of  water,  confined  by  it,  rushed  down 
the  channel  of  the  stream,  carrying  away  and  destroying,  in  its  course, 
the  store  of  plaintiffs,  with  their  stock  of  merchandise.  The  employers 
exercised  no  supervision,  gave  no  directions,  furnished  no  materials,  nor 
had  they  accepted  the  work.  Plaintiff  having  brought  suit  to  recover 
the  damage  sustained  by  them,  against  the  employers  and  contractors: 
Held,  that  the  latter  alone  were  liable.    JiosweH  v.  Xaird,  469. 

4.  Idem  — Respondeat  Sufebiob,  when  not  to  Apply.— The  relation  of  the 
parties  is  that  of  independent  contractors;  the  relation  of  master  and 
servant,  or  superior  and  subordinate,  did  not  exist  between  them,  and 
therefore  the  doctrine  repondeat  supericr  does  not  apply  to  (he  case.    Id, 

6.  Idem. — Oontbaotob's  Liabilitt. — The  architects  alone  were  responsible 
to  third  parties,  the  defective  construction  which  caused  the  injunr  not 
being  inherent  in  the  original  plan  contracted  for.  If  the  plan  of  this 
work  had  been  devised  by  the  owners,  and  the  builders  simply  engages 
to  carry  it  out,  and  the  defects  from  which  the  injuries  resulted  had 
been  inherent  in  the  plan,  then  the  former  would  have  been  liable  to 
plaintiffs.    Id. 

6r  Idem.— A  person  who  undertakes  the  erection  of  a  building,  or  other 
work,  for  his  own  benefit,  is  not  responsible  for  injuries  to  third  per- 
sons, occasioned  b^  the  negligence  of  a  person,  or  his  servants,  who  are 
actually  engaged  m  executing  the  whole  work,  under  an  independent 
contract.     Id. 

7.  Idem.— Bight  of  Seleotion  Nboebsabt  to  fix  Liabujty.— The  right  of 
selection  is  the  basis  of  the  responsibility  of  a  master  or  principal  for 
the  acts  of  his  agent.  No  one  can  be  held  responsible,  as  principal, 
who  has  not  the  right  to  choose  the  agent  from  whose  act  the  injury 
flows.    Id, 
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8.  Mabtkb  Liable  afteb  Aoceptancb  of  Wobk.— After  the  acceptance  of 
the  work,  or  construction,  by  the  person  for  whom  it  was  built,  he  be- 
comes liable  for  subnequent  injuries,  baving  thus  assumed  the  responsi- 
bility of  its  sufficiency;  and  the  liability  of  the  contractors  ceases.     Id. 

9.  Idem. — Where  the  enterprise  undertaken  is  a  lawful  one,  and  ill  entmsted 
to  competent  and  skillful  architects,  the  mere  fact  that  the  improve- 
ments are  erected  upon  the  laud  of  the  proprietor  is  no  just  reason  why 
liabilitjT  should  attach  to  him,  during  its  progress,  any  more  than  if  such 
enterprisH  be  executed  elsewhere.    Id, 

10.  CovKNANT,  WHKN  BiNDiNo. — Where  the  defendant  being  the  owner,  in 
whole  or  in  part,  of  certain  steamers,  in  consideration  of  a  sum  of  money 
paid  to  him,  covenanted  that  he  would  not  run,  or  suffer  to  be  run,  or 
employed,  those  steamers  on  certain  waters  of  the  State:  Htld,  that  he 
was  not  released  fr6m  his  covenant  by  a  sale  of  the  steamers,  or  of  his 
interest  therein.    California  Stram  JVou.  Co.  v.  Wright,  535. 

11.  Idkm. — A  voluntary  promise  by  the  holder  of  defendant's  agreement,  that 
he  would  not  assign  it,  was  not  binding;  and  where  the  contract  was  in 
fact  made  for  the  benefit  of  a  company  in  which  the  obligee  held  stock, 
with  knowledge  of  that  fact  on  the  part  of  the  defendant,  such  promise 
was  in  fraud  of  the  company's  rights,  and  the  defendant  could  not  avail 
himself  of  it.     Id, 

12.  IDKM.—Nor  if  the  fact  is  that  defendant  was  kept  in  ignorance  by  the  ob- 
ligee of  the  contract,  that  he  was  acting  for  the  company,  can  the  de- 
fendant avail  himself  of  the  fact  as  a  defense,  no  fraud  being  alleged, 
while  he  retains  the  consideration  paid  for  his  contract.  He  cannot  re- 
tain Xhe  consideration  on  the  ground  of  fraud,  and  resist  the  payment 
of  the  penalty  of  an  infraction  of  his  contract  on  the  same  ground.    Id. 

See  Land,  26. 

CONVERSION. 
See  Cbiminal  Law,  1. 

CONVEYANCE. 
Bee  Deed;  Houestbad;  Land,  26, 27;  PABitrr  and  Child,  1--6. 

COSTS. 
Bee  Appeal,  17. 

COUNTY. 

L  Comnr,  Liability  or. — ^At  common  law,  an  action  did  not  lie  against  a 
county ;  and  this  was  the  law  of  this  State,  until  the  18th  of  May,  1854. 
The  law  passed  May  1st,  1854,  exempting  the  property  of  counties  from 
a  forced  sale  under  execution,  did  not  affect  the  obligation  of  })laintiff^s 
contract  with  the  county,  for  it  was  but  an  affirmance  of  the  common 
law.    Gilniany,  Contra  CosUi  County,  52. 

2.  Idem. — Pbopkbty  Exempt  fbom  Execution.— An  execution  levy  upon  a 
county*s  revenues  in  the  hands  of  the  treasurer,  is  illegal  and  void    Id, 

3.  Counties  as  Pasties  to  Action. — Under  the  Act  of  April,  1834,  counties 
have  the  right  of  prosecuting  and  defending  actions  ia  the  same  man- 
ner as  individuals.    Placer  Co.  v.  Asiin,  303. 

4.  County  Seat,  Change  of.— The  Legislature  can  delegate  the  power  to 
the  voters  of  a  county  to  select  a  couiity  seat  therein.  Upham  v.  Su- 
pervis'trs,  378. 

5.  Leoislatubb  Cannot  Delkoatk  its  Powkbs. — The  Legislature  cannot 
delegate  its  g'^nerul  legislative  powers,  but  it  can  authorize  others  to  do 
those  things  which  it  cannot  understandingly  or  advantageously  do  it- 
self.   Id, 

6.  Idem.—  Admitting  that  the  Legislature  must  directly  select  the  places 
for  holding  the  District  Court,  it  does  nr)t  follow  that  the  right  to  select 
a  county  seat  may  not  be  conferred  by  law  upon  the  people,  as  the  Con- 
stitution does  not  require  that  the  District  Court  shall  be  held  at  a 
county  seat.    Id. 

See  Hevenue;  Supesvisobs;  Taxes. 


Digitized  by 


Googk 


Index.  623 

COUNTY  COURT. 
Appeal  pbom  Jttbtiob'b  Coctbt. — On  appeal  from  a  Justice's  Court  to  the 
County  Court,  on  questions  of  law  alone,  if  a  new  triul  be  ordered,  it 
should  take  place  in  the  County  Court.    PeopU  v.  Freelon,  517. 

COUNTY  SEATS. 
See  CouNTT,  4. 

COURT. 
See  JuDOMXzrr,  8. 

COVENANT. 
See  CoMTRACT,  10;  Landlobd  and  Tenant,  2. 

CREDITOR. 
Bepleyin,  Estoppel  op  Claimant.  —  To  estop  a  party  from  claiming 
goods  as  against  the  creditor  of  a  third  party,  it  must  appear  that  he 
stated  to  the  creditor  himself  that  he  had  sold  the  article  to  the  third 
party,  and  that  the  creditor  parted  with  some  right  or  advantage,  on 
the  faith  of  the  information.    Ooodale  v.  Soanncll,  27. 

See  Attachment;  Pabtnebship,  5-7,  14-16;  Sale,  2-4. 

CRIMINAL  LAW. 

1.  ConVebsion  bt  Bailee. — All  conversions  of  money  or  property  by  a 
bailee,  are  not  **ip80  facto  unlawful,  or  felonious,  under  our  statute. 
The  word  'bailee,'  under  our  statute,  must  be  constnied  in  a  limited 
sense,  as  designating  'bailees*  to  keep,  ti-ausport  and  deliver."  People 
V.  Cohen,  42. 

2.  Idem.—Indictments,  what  shodld  Skt  Fobth.—  Indictments  under  the 
statute  against  **  bailees  "  should  distinctly  set  forth  the  character  of  the 
bailment,  the  mode  of  conversion,  the  description  of  the  property,  and 
its  value.     Id. 

3.  Idem. — When  iNsiJFFiciKNT. — An  indictment  which  charges  the  defend- 
ant  iftith  converting  moneys,  goods,  and  chatties,  of  the  value  of  four 
hundred  thousand  dollars,  without  any  particular  specification  of  the 
different  articles,  is  bad.    Id, 

4.  MnEi>KB,  IN  FiBST  DEOBKE.—On  a  trial  for  murder  it  is  not  error  to  in- 
struct the  jury  that  if  the  killing  was  the  result  of  deliberation,  no  matter 
for  how  short  a  period,  it  would  be  murder  in  the  fii'st  degree,  under  our 
statute;  where  the  evidence  was  sufficient  to  waiTant  the  jury  in  finding 
the  fact,  that  the  killing  was  deliberate  and  premeditated.  People  y. 
Moore,  90. 

5.  Idem. — Malice  Essential. — There  can  be  no  murder  without  malice, 
either  express  or  implied.     Id. 

6.  New  Trial— Insufficient  Grounds. — Where  the  Court  erroneously  de- 
fined the  crime  of  murder  in  the  first  degree,  in  its  charge  to  the  jury, 
but  in  a  subsequent  instruction  clearly  and  correctly  defined  it,  che  erro- 
neous ruling  is  not  a  sufficient  ground  for  a  new  trial.    Id. 

7.  Krbob  in  Instructions. — A  mere  want  of  perspictity  in  an  instruction 
to  a  jury,  which  does  not  injure  the  prisoner,  if  erroneous,  is  not  suf- 
cient  ground  for  a  reversal  of  tbe  judgment.  The  objection  must  go  to 
this  extent,  that  the  instruction  is  wiiolly  erroneous,  or  susceptible  of 
different  and  doubtful  construction^.    Id. 

8.  Pebjubt,  what  Essential  to. — A  conviction  for  perjury  cannot  be  sus- 
tained without  the  false  oath  be  material  to  the  issue,  and,  therefore, 
prejudicial  to  some  one,  otherwise,  however  willful,  it  cannot  be  per- 
jury.   People  V.  McDemioit,  288. 

9.  Criminal  Law,  Rioht  to  Sepabate  Trial. — A  defendant,  in  a  joint- 
indictment,  has  the  right  to  demand  a  separate  trial,  or  to  waive  this 
right,  and  be  tried  jointly.     Ptop'e  v.  31cCalla,  301. 

10.  Idjcm.— -Severance  op  Challknqes. — ^Whero  several  defendants  are  tried 
toj,'ether,  they  are  not  aUowed  to  sever  their  challenges,  but  all  must 
join  therein.  This  applies  as  well  to  peremptory,  as  to  challenges  for 
cause.    Id. 


Digitized  by 


Googk 


624  Index. 

11.  TBKsPiaB — FoBCK  MAT  BB  vssD  TO  RESIST.— The  owcer  of  property  in  the 
posseBsion  of  the  Baiue,  hiw  a  right  to  um  bo  much  force  as  is  necessary 
to  prevent  a  forcihle  tresi^ass.    PeopU  v.  Poj/nff  341. 

12.  Idem. — Fobce  Repei<led  bt  Foece. — Where  a  trespasser  goes  with  the 
iuteut  and  with  the  means  to  commit  a  felony,  if  necessary  to  accom- 
pliHh  the  end  intended,  the  owner  of  the  property  may  repel  force  by 
force.    Id. 

13.  GsiMiNAii  Pbogbdobe — Instbuctiomb  to  bk  in  Wbitino. — The  instrao- 
tions  of  the  Court  must  be  in  writing.  They  should  place  the  real 
points  arising  under  the  testimony  fully  before  the  jury.  Id. 

14.  Idem. — Yebbai*  Modification  Erboneous. — A  verbal  modification  of  a 
written  instruction  asked,  is  erroneous.    Id. 

15.  Chalucnob  fob  Causb.-tA  challenge  for  cause  is  warranted  where  the 
juror,  on  his  voir  dire,  states  that  it  would  require  proof  to  change  the 
opiuiou  then  existing  in  his  mind.    People  v.  Gehr,  359. 

16.  Idi>jc.— The  fact  that  the  juror  says  that  he  could  try  the  cause  impar- 
tiully,  will  not  make  him  competent.  The  life  or  liberty  of  a  citizen  is 
not  to  be  committed  to  the  decision  of  those  whose  prejudices  and  pride 
of  opinion  are  enlisted  against  him.    Id. 

17.  iNSTuucnoM,  WHEN  PBOPE11I.T  REFUSED. — An  instmction  asked  for  is 
properly  refused  when  there  is  no  evidence  on  the  question  of  fact  em- 
braced m  it.    People  v.  Hurley.  390. 

18.  Homicide,  what  not  Sufficient  Justification. — On  a  trial  for  murder^ 
weakness  of  mind,  fear,  and  exciteineut,  of  the  defendant,  produced  by 
the  violence  of  the  deceased,  will  not  justify  the  homicide.    Id. 

19.  Iqem. — Nor  is  an  assault  and  the  infliction  of  great  bodily  harm  upon  the 
defendant  by  the  deceased,  a  justification,  unless  it  appear  that  it  was 
necessary  to  take  the  life  of  the  deceased  to  prevent  such  bodily  harm. 
Id. 

20.  Idem. — ^The  impression  of  the  defendant  at  the  time  of  the  killing,  that 
a  great  bodily  harm  was  about  to  be  inflicted  upon  him  by  the  deceased, 
cannot  be  submitted  to  the  jury  as  a  justification,  if  they  believe  such 
an  impression  existed  in  the  defendant's  mind.     Id. 

21.  Idem.— The  impression  must  have  been  produced  by  circumstances  suf- 
cient  to  excite  the  fears  of  a  reasonable  person.    Id. 

22.  Idem.  — ^What  Sufficient  Justification. — If  the  attempt  to  inflict  bodily 
injury  be  made  with  a  deadly  weapon,  then  the  reasonable  fear  and 
actual  belief  would  justify  the  killing;  but  when  the  attempt  does  not 
constitute  felony,  there  must  exist  the  absolute  necessity  of  taking  life 
to  prevent  the  bodily  harm,  in  order  to  excuse  the  killing.    Id. 

23.  Instbuctions,  Pbactice  on  Givino  and  Rkfubino.— Where  equivalent  in- 
structions are  given  and  refused,  the  Court  should  place  its  refusal  on 
the  ground  that  equivalent  instructions  were  given.  Unless  this  is  done 
in  the  presence  of  the  jury,  they  may  be  misled  by  the  refusal.    Id. 

24.  Obiminai.  pBAcncE — OsAii  Chabgb,  when  Ebboneous. — In  criminal 
cases  it  is  error  to  charge  the  jury  orally,  without  the  consent  of  par* 
ties.    People  y.  i)eminf,  423. 

25.  Gband  Jubt,  how  LsoALLt  Constituted.-- Where  a  grand  jury  con- 
sisted of  twenty-three  persons,  nine  of  whom  were  challenged  lor  cause 
by  a  prisoner,  and  the  charge  was  sustained  by  the  Court,  and  nine 
jurors  excluded  from  the  investigation  of  the  case,  and  an  indictment 
was  found  by  the  remaining  fuurteen:  Held,  that  the  indictment  was 
found  by  a  legally  constituted  grand  jury,    People  v.  Bviler,  435. 

26.  Tbial,  Examination  of  Witnesses. — Where  the  prosecuting  attorney 
was  allowed  by  the  Court  to  ask  a  witness  on  a  tnal  for  murder,  what 
was  the  business  of  the  prisoner,  under  the  objection  of  the  latter,  on 
the  ground  of  irrelevancy:  Held,  that  where  the  record  did  not  contain 
all  tbe  evidence  given,  the  question  must  be  presumed  to  be  relevant,  as 
such  might  often  be  proper.    Id. 

27.  Idem. — Answeb  of  Witness  Cohstbued. — Nor  can  the  answer  of  the 
witness  that  the  prisoner  was  a  gambler,  be  considered  as  an  injury  to 
the  prisoner,  at  a  time  when  gambling  was  licensed  by  law.    Id. 

28.  iDisM. — Duty  of  Pbosecutino  ArroRNEY. — Prosecuting  attorUfys,  how- 
ever, should  do  their  duty  faithfully,  but  no  more.  They  should  never 
act  as  employed  counsel,  nor  take  advantage  of  temporary  public  excite- 
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-:  ment  against  the  prisoner,  or  of  any  prejudice  against  him,  arising  from 

0  any  cause  whatever.    Id. 

29.  Homicide,  what  Peovocation  Insutficient. — ^No  words  of  reproach, 
c  how  grievous  soever,  are  sufficient  provocation  to  reduce  the  offense  of 
f  an  intentional  homicide  with  a  deadly  weapon,  from  murder  to  man- 
B  slaughter.    Id. 

30.  Indiotment  fob  Bubolabt,  what  to  Specift. — An  indictment  for  bnr- 
f  glary,  chaiging  an  intent  to  steal  certain  goods,  must  specify  the  value  of 
i.  the  goods  intended  to  be  stolen;  as  burglary,  under  our  statute,  can  only 

be  committed  with  intent  to  commit  a  ielony.    People  v.  Murray^  519.. 

,j  31.  Ceiminaij  Tbial— Examination  of  PBOsEcuTiNa  Witnkss. — In  a  prosecu- 

tion for  assault  with  intent  to  commit  murder,  where  the  prosecuting  wit- 

,.  ness  was  asked,  on  cross-examination,  if  he  did  not,  preyious  to  the  as- 

\\  suit,  buy  a  pistol  to  use  upon  the  defendant;  to  which  ne  answered  in  the 

affirmative;  it  was  competent  for  the  prosecuting-attomey  to  ask  the  wit- 

.  ness  to  state  his  reasons  for  so  doing;  and  his  answer  that  he  wasin- 

J  duced  to  do  so  by  "what,  he  was  informed  by  a  third  person,  the  de- 

fendant had  said,"  was  competent  to  nhow  the  motive  of  the  witness. 
People  V.  Shea,  538. 

,  82.  AssAUiiT,  WHAT  CONSTITUTES.— The  drawing  of  a  pistol  on  another,  ac- 

•companied  by  a  threat  to  use  it  unless  the  other  immediately  leave  the 

spot,  is  an  assault,  although  the  pistol  is  not  pointed  at  the  person 

threatened.    People  v.  McMaJcin,  547. 

33.  Idem. — Intent  to  Commit  Bodilt  Injtjbt. — ^The  drawing  the  weapon, 

'  accompanied  by  a  threat  to  use,  is  sufficient  to  justify  the  jury  in  finding 

an  intent  to  commit  a  bodily  injury.    Id. 

1  Bee  Aqenct,  19-21. 

PEBTOB. 
Be&  Pabtnebship,  14,  15, 16. 

PEED. 

Bee  AoKNOWLESQMEzrr;  Evtoenoe,  1;  Land,  26;  Mobtoaob,  1-6;  Pabxhtind 

Child,  1-6;  Shebiff,  1-4. 

DELIYEEY. 

Bee  Sale. 

DEPOSITIONS. 
Bee  Evidence,  12. 

DISCHARGE, 
Bee  Insolvency,  3. 

DITCHES  AND  CANALS, 

Bee  Wateb  Eight. 

DISTRICT  COURT. 
Bee  County,  6;  Injunction,  L 

DRAFT. 
Bee  Bills  and  Notes. 

EJECTMENT. 
1.  Ebtofpel— Objections  to  Deeds.— The  objection  that  the  deeds,  through 
which  the  plaintiff  in  ejectment  deraigns  title,  are  not  properly  acknowl- 
edged, cannot  be  maintained  by  one  who  has  no  privity  with  the  plaint- 
iff's grantors.  Welch  v.  SuUivan,  165. 
%.  Ejectment — Impbovembnts,  Set-off.— Where  the  defendant  in  ejectment 
occupied  and  improved  the  land  bona  fide,  under  color  of  title,  the  im- 
provements erected  by  him  constitute  an  equitable  set-off  to  the  extent 
of  their  value,  to  the  damages  recovered  by  the  plaintiff  for  the  with- 
holding of  possession,    id.  511. 

See  Land,  15. 
Vol.  Vin.— 40 
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EQUITY. 

1.  Appeaii — Review  in  Equitt  Cabeb. — Chancery  cases  come  before  this 
Court  upon  the  pleadings,  teKtimony,  and  decree,  and  we  must  look  to 
tho  vhok»  record,  and  see  if  there  is  any  error  in  the  final  decree.  iSiiil 
V.  SaunderSf  281. 

2.  Idem. — The  verdict  of  a  jury  in  a  chancery  case  is  only  advisory  to  the 
Cbaucellor,  or  this  Court.     Id. 

3.  Tbial  of  Special  Issues  in  Chancebt  Cases. — Special  issues,  framed  by 
tho  Court  according  to  the  established  rules  of  chancery  practice,  may 
be  tried  by  a  jury  in  equity  cases.     JUrevster  v.  Bours,  5Ul. 

See  CoNTBACT,  12;  Homestead,  15;  Laiii),  27-36;  Mobtoaob,  1-6;  New  Tblai^ 

2;  Sauc,  1. 

ERBOE. 

See  Aoenct,  15;  Appeai<,  10,  Cbiminal  Law,  7;  Exegution,  2;  Judomeut, 

11;  Pbactiojb,  2,  7. 

ESTATES  OF  DECEASED  PERSONS. 
See  Admimistbatob. 

ESTOPPEL. 

See  Cbeditob,  1;  Ejectmekt,  1;  Land,  25,  34,  40;  Landlobd  akd  Tehamt, 

5;  Pabtnebship,  1-4;  Taxes;  Wateb  Right,  3. 

EVIDENCE. 

1.  Secondabt  Evidence,  when  Admissible.  —  Secondary  evidence  of  the 
contents  of  a  deed  or  grant  is  admissible  where  the  possession  of  the 
orig  nal  is  traced  to  the  possession  of  a  party  not  in  the  State.  Gordon 
V.  Sealing,  49. 

2.  Tbial — DiscRETioNABT  PowERS  OE  CouBT.— The  ordcT  in  which  testi- 
mony shall  be  admitted  is  within  the  discretionary  powers  of  the  Court 
before  whom  the  cane  is  tried.     Id, 

3.  Pbesumption  of  Life,  when  it  Ceases. — In  the  case  of  an  absent  per- 
son, from  whom  no  tidings  are  received,  the  presumption  of  life  ceases 
at  the  end  of  seven  years.    Ashbury  v.  Sanders^  62. 

4.  Idem. — To  shorten  this  time,  there  must  be  evidence  of  some  specific 

Eeril  to  the  life  of  the  individual.  Id, 
DEM. — What  Insufficient. — The  fact  that  a  fugitive  from  justice  had 
not  been  heard  of  for  sixteen  months,  and  that  he  was  a  pnssenger  on  a 
particular  vessel  bound  for  a  specified  port,  and  that  neither  the  vessel 
nor  crew  had  ever  been  heard  from,  is  not  sufficient  to  raise  a  legal  pre- 
sumption of  his  death.    Id. 

6.  Witness,  Assionob  Incompetent. — ^The  assignor  of  a  claim  is  incompe- 
tent as  a  witness  in  ftivor  of  the  claim,  when  his  assignee  is  a  formal 
party  to  the  record,  and  equally  so  when  the  suit  is  prosecuted  for  the 
immediate  benefit  of  his  assignee,  though  not  a  party.  Adams  v.  Woods, 
325. 

7.  Witness — Vendor  cannot  Impeach  his  own  Sale. — As  a  general  rule, 
the  vendor  of  ffoods  is  not  a  competent  witness  to  impeach  the  sale  made 
by  himself.     Uowe  v.  5canneZ/,  325. 

8.  Idem—  Exception  to  Rule. — But  where  evidence  is  introduced  showing 
a  collusion  between  vendor  and  purchaser  to  defraud  the  creditorp  of  the 
former,  the  declarations  of  the  vendor  are  admissible,  and,  a  fortiori, 
his  sworn  statement.    Id. 

9.  Exceptions  to  Evidence,  when  to  be  Taebn. — Objections  to  evidence 
must  be  stated  in  the  Court  below;  they  cannot  be  taken  in  this  Court  for 
the  first  time.    Potter  v.  Carney,  574. 

10.  New  Trial,  when  Gbantkd.— Where  the  evidence  is  insufficient,  a  new 
trial  should  be  granttrd.    Id, 

11.  Evidence— "Defect  of  Proof,  how  Cubed. — Defect  of  proof  may  be 
cured  by  testimony  introduced  by  the  adverse  party.  Turjier  v.  Mc- 
llhaney,  575. 

12.  Idem.— Deposition,  when  Admissible. — ^A  deposition  of  on^  of  the.de- 
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fendants,  introduced  by  plaintiff,  on  trial,  may  be  introdnced  by  the  de- 
fendants on  a  new  trial.    Id, 

13.  Idem. — Imcompstknct  or  Witnesb  Waivbd. — ^Thepartywho  calls  on  an 
adverse  party  to  testify,  makes  him  a  witness,  and  waives  his  incompe- 
tency to  be  heard  for  lumBelf,  or  for  his  co-defendant,  or  co-plaintiff.   Id. 

See  ArPEAi«,  15;  Bills  and  Notes,  3, 4;  Fsaud,  1-3;  Cbiminii<  Law,  26, 27,  31; 
MoBTOAOE,  1,  2;  Pabent  and  Child,  1-6;  Pabtnebshzp,  17,  18;  Plead- 
iNo,  1;  Possession,  1;  Bale,  1;  Wateb  Bight,  10. 

EXCEPTION. 
See  Evidence.  9. 

EXECUTION. 

1.  ExEonnoN — When  cannot  be  Set  Asidb. — Where  third  parties  have 
purchased,  at  an  execution  sale,  it  is  too  late  to  move  to  set  aside  the 
execution.    Bryan  v  Berry,  130. 

2.  Execution— Wbit  of  Venditioni  Exponas.— The  writ  of  Tjendiiwni  exponas 
is  a  simple  order  of  the  Court  to  sell  property  already  levied  on  under  ex- 
ecution. It  confers  no  power  to  levy,  and  a  recital  in  the  return  that  the 
sherifi  had  levied  and  sold  by  virtue  of  the  writ  is  an  unimportant  error, 
when  it  appears  that  the  levy  had  been  previously  made  under  execu- 
tion.    Welch  V.  SvUivariy  165. 

3.  Idem. — Shebiff's  Betubn. — A  description  in  a  sheriff's  return,  of  city 
lots,  by  numbers,  referring  to  the  official  city  map,  is  sufficient.    Id. 

Bee  Appeal,  5;  County,  1,  2;  Judoment,  1-3,  10;  Justice  of  the. Peace,  1-3 > 
Land,  8,  13,  14,  17,  29;  L^j^lobd  and  Tenants,  6,  7;  Pabtnebbhip,  1; 
Shebiff,  1-4;  Shsbpf's  Sale,  1-3. 

EXPBESS  PI^OMISE. 
See  Contbact,  2. 

FEDEBAL  COUBT. 
See  Injunction,  3. 

FINDING. 

1.  Findings,  when  not  Necessabt.— There  is  no  necessity  of  a  finding  as 
to  a  fact  admitted  by  the  pleadings.  A  finding  is  only  required  when 
the  allegation  of  a  material  fact  in  the  complaint  is  converted  by  the  an- 
swer, so  as  to  raise  an  issue.    Svnfi  v.  Muygridge,  445. 

2.  Findings  must  Suppobt  Judgment. — The  finding  of  a  Court,  like  a 
special  verdict  of  a  jury,  must,  taken  in  connection  with  the  pleadings, 
support  the  judgment.    Id. 

3  Findings,  how  Authenticated.— The  finding  of  a  Court,  like  the  ver- 
dict of  a  jury,  is  a  matter  of  record,  and  copies  thereof  may  be  suffi- 
ciently authenticated  by  the  certificate  of  the  clerk.  BeynMs  v.  Harris, 
617. 

4.  Idem.— It  follows  that  the  finding  need  not  be  embodied  in  a  statement 
or  bill  of  exceptions.    Id, 

See  New  Tbial,  1. 

FOBCIBLE  ENTBT  AND  UNLAWFUL  DETAINEB, 

1,  Statutes,  how  Constbued.— The  Statute  concerning  forcible  entry  and 
unlawful  detainer  must  be  strictly  construed.    House  v.  A'eiacr,  499. 

2.  Idem. — What  Possession  Kequisite.  —  A  mere  scrambling  or  inter- 
rupted possef^sion  is  not  sufficient  to  maintain  the  action,  but  it  must  be 
actual,  pi^aceable,  and  exclusive.     Id. 

3-  Idem.— Action,  by  Whom.— This  action  can  only  be  maintained  by  the 
person  ousted;  his  grantee  cannot  maintain  the  action.*  Id. 

FOBECLOSUBE. 
See  Homestead,  10;  Land,  28-31;  Landlobd  and  Tenant,  6. 
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FBAUD. 

1.  Fbaud,  fbom  what  hat  be  lNFKBBBD.--FraTid  may  consist  in  the  mis- 
representation, or  the  concealment  of  material  facts,  and  may  be  inferred 
from  the  circumstances  and  condition  of  the  parties  contracting.  Belden 
V.  Jlenriques,  87. 

2.  Idsm. — What  must  be  Pboved. — In  order  to  sustain  the  allegations  of 
Iraud  and  deceit  in  contracting  a  debt,  it  is  necessary  to  prove  that  the 
representations  alleged  to  have  been  fraudulent  and  deceitful  were  not 
true.    Id. 

3.  Evidence — Declabations  of  Ybndob. — ^The  declarations  and  acts  of  a 
vendor  before  sale,  are  competent  testimony  to  show  a  fraudulent  intent 
on  his  part,  in  a  suit  to  impeach  the  sale  on  the  ground  of  fraud.  Visher 
V.  Webster,  109. 

4.  Fbaud,  of  Pubchasbb  Vitiatks  Sale.  —  Wnere  a  person,  clearly  in- 
solvent, purchases  goods  from  another  on  credit,  and  conceals  the  fact  of 
his  insolvency  from  the  vendor,  he  is  guilty  of  such  fraud  as  vitiates  the 
sale.    Selignian  v.  Kalkman,  207. 

5.  Idem. — Bskedies. — A  party  wishing  to  avoid  such  sale,  on  the  ground  of 
fraud,  has  no  right  to  sue  upon  the  contract  at  the  same  time.  The 
latter  suit  may  be  pleaded  in  bar  to  the  former.    Id. 

See  Aobnct,  12-21;  BiUiS  ani>  Notes,  18,  19;  Coittbact,  11-12;  Evidenck, 
7,  8;  HoMESTBAD,  15;  Land,  34-36;  Pabbnt  and  Chiz«d,  1-6;  iSAUfi,  2-4. 

GBAND  JXJKY. 
Bee  Gbimxnaii  Law,  25. 

HOMESTEAD. 

1.  HoMKBTEAD,  WHAT  Pbopebty  HAT  Beoomx. — The  Separate  property  of 
the  husband  acquired  before  marriage,  may  become  the  homestead,  as 
well  as  the  common  property  of  the  husband  and  wife.  BevalJc  v. 
Kraemer,  66. 

2.  Idem. — As  to  the  separate  property  of  the  wito—gucBre.    Id. 

3.  Homestead,  Pabties  Necessabt  in  Action  fob. — Where  the  homestead 
was  claimed  by  the  husband,  on  an  action  in  which  he  was  alone  de- 
fendant, to  foreclose  a  mortgage  made  by  him  alone,  since  marriage, 
neither  the  rights  of  the  husband  or  wife  could  be  affected  by  the  pro- 
ceedings in  that  case,  the  wife  not  being  a  party.  Legal  proceedings, 
to  be  conclusive  against  either,  must  embrace  both.    Id. 

4.  Idem.— Mobtgaob  by  Husband,  when  Void.— A  mortgage  of  a  home- 
stead, signed  by  the  husband  alone,  is  absoltttely  void  where  its  value 
does  not  exceed  five  thousand  dollars.  When  a  husband  ceases  to  be 
^e  head  of  a  family,  the  right  to  a  homestead  also  ceases.    Id. 

5.  Idem. — A  mortgage,  void  because  it  was  upon  a  homestead,  will  not  be- 
come valid,  by  reason  of  the  homestead  right  being  lost  by  the  death  of 
the  wife  of  the  mortgagor  without  children;  the  debt  which  the  mortgage 
was  intended  to  secure,  is  not  impaired,  but  it  is  placed  on  the  same 
level  with  the  other  debts  of  the  mortgagor,  and  mus^  be  enforced  in 
the  same  manner.    Id. 

6.  Ides. — Who  Entitlbd  to  IIioht  of. — Any  individual,  whether  married 
or  not,  may  be  the  head  of  a  family,  and  as  such,  entitled  to  a  home- 
stead right.    Id. 

7.  Idem. — Hioht,  whbn  Lost. — But  when  this  relation  ceases,  the  right 
also  ceasea     Id. 

8.  Homestead  Bight,  Pabties  to  Action  on. — In  an  action  against  the 
husband  alone,  the  homestead-right  cannot  be  determined.  Both  parties 
must  be  before  the  Court.    Kra&mer  v.  RevxUk.  14t. 

9.  Idem. — Right  of  Appbaij. — The  husband  has  not  even  the  right  of  ap- 
peal in  such  a  case,  as  the  judgment  could  not  affect  the  question  of 
homestead.    Id. 

JLO.  Homestead,  Fobeclosube  of  Mobtoaoe  on. — Where,  after  judgment  of 
foreclosure  had  been  taken  in  an  action  against  the  husband  solely,  on 
a  mortgage  on  the  homestead  premises,  executed  by  him  alone,  the  hus- 
band and  wife  joined  in  a  mortgage  to  a  third  party:    Held,  that  the 
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foreclosure  bound  no  one  as  to  the  homestead,  and  that  the  second 
mortgage  was  absolute  as  against  the  homestead.  Van  Htynegan  v.  Re- 
vcUk,  75. 

11.  Idem. — Efteot  or  Wife's  Deokasb. — The  wife's  decease  before  the 
second  mortgage  was  recorded,  does  not  impair  it  as  against  a  void 
mortgage.    Id. 

12.  Homestead,  wheh  Subject  to  Mobtoaqe. — ^Where  A.  who  is  a  married 
man,  is  occupying  premises  as  the  tenant  of  B.,  and  concludes  to  pur- 
chase the  same,  and  to  do  so  borrows  the  whole  of  the  purchaise  money 
from  C,  and  to  secure  the  payment  thereof  to  C,  mortgagesthe  premises 
to  him,  but  the  wife  does  not  sign  the  mortgage:  Held,  that  the  home- 
stead rigbt  was  subject  to  the  mortgage.    Lassen  v.  Vance,  271. 

13.  Idem. — Deed  and  Mobtoaob,  when  one  Tbansagtiom. — The  deed  and 
mortgage  being  simultaneous,  were  but  parts  of  the  same  transaction.  Id, 

14.  Idem. — It  would  seem,  under  the  circum;$tanceB,  that  neither  fhe  hus- 
band nor  his  wife,  had  either  legal  or  equitable  right  to  the  premises. 
Id, 

15.  Equity — When  wim^  Compel  Cancellation  of  Deed. — ^Where  husband 
and  wife  execute  a  conveyance  of  their  homestead,  which  the  husband 
delivers  to  the  purchaser,  before  the  purchase-money  therefor  is  paid, 
which  is  afterwards  fraudulently  attached,  in  a  suit  brought  by  the  real, 
though  not  the  ostensible  purchaser,  against  the  husband  alon^ :  Held, 
that  equity  will  compel  a  cancellation  of  the  deed  so  obtained.*  StUl  v. 
Saunders,  281. 

16.  Homestead,  Not  Affected  by  Mobtqaqb  of  Husband. — The  homestead 
right  is  not  affected  by  the  foreclosure  of  a  mortgage  signed  by  the  hus- 
band alone.     Cook  v.  Ktink,  347. 

17.  Idem. — Eight,  when  Cannot  bk  Tbied. — The  homestead  right  cannot  be 
tiled  on  a  motion  to  set  aside  a  sale  under  a  mortgage.  The  husband 
and  wife  should  have  filed  a  cross  bill  in  the  foreclosure  suit,  or  brought 
an  ejectment  suit  for  the  property.     Id. 

18.  Idem.  -  Bight  to  bk  Jointly  Asskbted.— The  homestead  right  cannot  be 
individually  asserted;  bolh  parties  must  join.     Id. 

19.  Homestead,  Right  of  Survivobship.— The  homestead  being  held  in  a 
sort  of  joint-tenancy,  passes,  on  the  death  of  the  husband,  to  the  wife, 
by  right  of  survivorship.    Buchanan^s  Estate,  607. 

HOMICIDE. 
See  Cbiminal  Law,  18-22. 

HUSBAND  AND  WIFE. 

1.  Husband  and  Wife,  Common  Pecpebty  of. — Property  in  this  State, 
acquired  by  the  husband  alter  marriage,  but  before  the  passage  of  the 
Act  of  April  17th,  1850,  is  common  property  under  the  Mexican  law,  as 
that  so  acquired  subsequently  is  by  the  statute,  and  cannot  be  disposed 
of  will.    JSuchaJian's  Estate,  507. 

2.  Descent,  Posthumous  Child. — A  posthumous  child,  for  whom  no  pro- 
vision is  made  in  the  will  of  the  father,  is  entitled  to  one  half  of  the 
separate  and  common  property,  where  no  express  intention  of  the  tes- 
tator to  the  contrary  appears.     Id. 

See  Homestead. 

IMPROVEMENTS. 
See  Ejectment.  2. 

INDICTMENT. 
See  Cbiminal  Law,  2,  3»  25>  30. 

INDORSEIL 
See  BiLUi  AND  Notes* 
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injunction. 

1.  Injunction,  not  to  Besttbain  Ooubtb  of  Co-obdinate  Jubisdzction. — 
One  District  Court  cannot,  by  injunction,  restrain  the  execation  of  the 
orders  or  decrees  of  another  COurt  of  co-ordinate  jurisdiction.  Anthony 
Y.  DurHap.  26;  RichettY.  Johnson,  34;  RevcdkY,  iiraemer,  66;  CIdpman 
▼.  Hibbard.  268. 

%  iDEM.—BKZiiEF,  WHEBE  OBTAINABLE. — The  Court  in  whioh  the  objec- 
tionable order  or  decree  exists,  is  the  one  to  apply  to  for  relief.  Rickett 
V.  Johnson,  34. 

3.  Injitnction,  when  wilii  NOT  Lie. — A  State  Court  cannot  enjoin  the  pro- 
ceedings of  a  Federal  Court.    Phelan  v.  Smith,  620. 

4.  Idem.— One  Court  cannot  restrain  the  proceedings  of  another  Court  of 
co-ordinate  jurisdiction.    Id. 

See  JuBisDicnoN,  1,  2;  Wateb  Right,  16,  17,  21-24. 

INSANE  ASYLUM. 
See  Office  and  Offices,  2. 

INSOLVENCY. 

1.  Insolvent  Act,  Applications  undeb,  Void. — A  joint  application  of  two 
partners  for  the  benefit  of  the  Insolvent  Act  is  void,  there  being  no  au- 
thority for  such  applications  in  the  Act.     Meyer  v.  Kohlman,  44. 

2.  Idem.— Schedule.— A  schedule  attached  to  such  a  petition,  showing  a  sur- 
render of  all  the  joint  property  of  the  partners,  is  not  a  compliance  with 
the  Act,  which  requires  a  surrender  of  all  the  property  of  the  insol- 
vent.   Id. 

3.  Idem. — Dischabob,  when  a  Bab. — A  discharge  under  the  Insolvent  Act, 
to  be  a  bar  to  actions  on  indebtedness  mentioned  in  the  petitioner's 
schedule,  must  be  in  strict  conformity  with  the  various  provisions  of 
the  law,  otherwise  it  is  void.     Id. 

See  Bms  and  Notes,  18;  Contbaot,  1,  2;  Fbaud,  4;  Land,  28,  29. 

INSTBUCTION. 
Instbuctionb,  when  mat  be  Befubed. — Instructions  to  the  jury  are  prop- 
erly refused  when  not  warranted  by  the  pleadings.     Thompson  v.  Z«e, 
275. 
See  Bills  and  Notes,  1,  2;  Cbiminal  Law,  4,  6,  7,  13,  14,  17,  23,  24;  Pbao- 

ncE,  2. 

INTENDMENT. 
Appeal,  Legal  Intendmknts  on.— In  the  absence  of  testimony  taken  in  the 
case,  every  legal  intendment  is  in  favor  of  the  action  of  a  Court  of 
Becord.    Peojple  v.  Quincy,  89. 

INTEBEST. 
See  Bills  and  Notes,  9—11;  JuDOMrasx,  4. 

ISSUES. 
See  Equitt,  3;  Malicious  Pbobeootion,  3, 

JOINT  TENANT. 
See  Homestead,  19. 

JUDGMENT. 

1  Execution  Levy  a  Satisfaction  of  Judgment.— A  levy  under  execution, 
on  sufficient  property  lo  satisfy  it,  is  a  satisfaction  of  the  judgment. 
Feople  V.  ChisLlm,  29, 

2.  Idem. — Satisfaction  of  Mortgage. — ^Where  a  judgment  is  rendered 
against  A.  and  his  sureties,  and  A.  and  a  poition  of  his  sureties,  in  order 
to  secure  the  payment  of  said  judgment,  mortgage  their  property,  subse- 
quent to  which  an  execution  under  the  judgment  is  levied  upon  sufficient 
property  of  B.,  a  surety  not  joining  in  the  mortgage,  to  satisfy  the 
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judgment,  and  afterwards  is  voliintarily  released:  Held,  tbat  no  action 
can  be  maintained  ou  the  mortgage,  for  the  levy  satisfying  the  judg- 
ment, the  mortgage,  as  an  incident  thereto,  must  also  be  thereby 
satisfied.    Id. 

3.  Idem. — OsLioATioirNOT  Betiyed  by  Release  of  Pbopebtt. — The  volun- 
tary release  of  the  property  levied  on  by  the  plaintiff  in  execution, 
could  not  revive  the  obligation  on  the  mortgage  given  to  secure  the 
judgment.     Id, 

4.  Judgment,  Imtebest  on. — A  judgment  rendered  for  use  and  occupation 
should  not  draw  any  interest  whatever.     Ot>bom  ,v.  Rendrickson^  31. 

6.  JuDOMKNT,  ON  CoNSTBDCTiVB  Skbvicb  OP  Pbocess. — A  judgment  obtained 
by  publication  of  summons  against  a  defendant  then  out  of  the  State  in 
which  the  judgment  is  rendered,  though  it  may  be  enforced  against  his 
property  in  that  State,  has  no  binding  force  in  personam,  and  is  a  mere 
nullity  when  attempted  to  be  enforced  in  another  State.  Kane  v.  Cook, 
449. 

6.  Idem. — How  fab  Ineffbctual. — As  a  recovery  cannot  be  had  upon  such 
a  judgment  in  another  State,,  it  is  equally  uuavailiug  when  offered  in 
support  of  a  plea  of  former  recovery  in  an  action  upon  the  original  de- 
mand.    7(2. 

7.  Idem. — VAiiiDirr,  on  what  Dkpends. — To  hold  otherwise  would  be  to 
hold  that  the  validity  of  the  judgment  depends  not  upon  the  jurisdi(;tion 
of  the  Court,  but  upon  the  manner  in  which  it  is  pleaded.     Id, 

8.  CouBTs,  Effect  of  Adjoubnmbnt  on  Powkbs  op. — After  the  adjournment 
of  the  term,  a  Court  loses  allconirol  over  its  judgments,  unless  its  juris- 
diction is  Siived  by  some  motion  or  proceeding  at  the  tinie.  Shuw  v. 
McOregrtr,  521. 

9.  Judgment,  when  mat  br  Set  Aside. — The  only  exception  is  when  ser- 
vice of  summons  has  not  been  made,  in  which  case  the  party  against 
whom  it  is  entered,  may  move  to  set  it  aside.    Id. 

10.  Execution  Sale  undeb  Void  Judgment. — A  sale  under  a  void  judgment 

g asses  no  title.    If  the  judgment  is  merely  voidable,  the  sale  is  good. 
ray  v.  //awes,  562. 

11.  Appb^ancb,  Ebbobs  not  Cubed  by.— A  judgment,  void  for  want  of  per- 
sonal jurisdiction,  is  not  cured  by  the  appearance  of  the  party  for  the 

yurpose  of  vacating  it.    Id. 
UDGMENT,  JuBisDicnoN  TO  SUSTAIN.— To  sustalu  a  personal  judgment, 
the  Court  must  have  jurisdiction  of  the  subject-matter,  and  of  the  per- 
son.   Id, 

13.  JuBisDicTioN  NOT  CoNFEBBED  BT  CoNBENT. — Where  the  jurisdiction  of  the 
Court,  as  to  the  subject-matter,  has  been  limited  by  the  Constitution  or 
by  statute,  the  consent  of  parties  cannot  confer  jurisdiction.     Id. 

14.  Idem. — But  when  the  limit  regards  certain  persons,  they  may,  if  compe- 
tent, waive  their  privilege  and  this  will  give  the  Court  jurisdiction.    J-d. 

15.  Judgment,  Effect  of  Want  of  Jubisdiction.— The  f)resumption  in  favor 
of  the  judgment  of  a  Court  of  general  jurisdiction,  is  overthrown  when 
the  record  of  the  entire  case  discloses  a  want  of  jurisdiction.    Id. 

See  Attaghmsnt,  5;  Jubibdioixon,  3;  Justice  of  the  Peace,  1-3.  Shebdtf's 

Sale,  4.  ^ 

JUDICIAL  SALE. 
See   Shebiff's   Sai<e. 

JUBISDICTION. 

U  Injunction,  not  to  Bestbain  Co-obdinate  Tbzbxtnaia. — Courts  have  on 
power  to  interfere  with  the  judgments  and  decrees  of  other  Courts  of 
concurrent  jurisdiction.    Anthony  y.  Dunlap,26, 

2,  Idem. — When  AijLowed. — The  only  case  iu  which  it  will  be  allowed,  is 
where  the  Court  in  which  the  action  is  pending,  is  unable  by  reason  of 
its  jurisdiction,  to  afford  the  relief  sought.    Id. 

3.  Judgment  bt  Confession,  wh.  n  yoiD.*---Judgment,  by  consent  or  confes- 

sion, for  over  two  hundred  dollars,  in  a  Justice's  Court,  is  void.    Con- 
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sent  of  parties  cannot  give  jurisdiction  which  the  Constitation  denies. 
FeiUeU  v.  Engkr,  76. 

Bee  iNJUMcnoN,  1-4;  Juxx^mbni:,  5-15. 

JUBOR  AND  JUBY. 
Bee  Instbuotioms;  Cbiminal  Law,  15,  16;  Eqititt,  2,  3. 

JUSTICE  OF  THE  PEACE. 

1.  Execution,  wrrHiN  what  Timk  to  Issue. — An  execution  can  only  be  is- 
sued upon  a  judgment  obtained  before  a  justice  of  the  peace  within  five 
years  after  the  entry  of  the  judgment.  In  contemplation  of  the  statute, 
there  is  no  judgment  after  that  time.     White  v.  Clark,  512 

2.  Idem. — Statute  Oomstbued. — Section  two  hundred  and  fourteen  of  the 
Practice  Act  applies  only  to  judgments  of  Courts  of  record.    Id, 

3.  Idem.— Loss  of  Docket. — The  loss  of  the  docket  of  the  justice  will  not 
prevent  the  statute  from  running.    Id. 

Bee  County  Coust;  JuBisDionoN,  3. 

LAND. 

1.  Pueblo  Lands. — ^Under  the  laws  of  the  Indies,  whenever  a  pueblo  was 
formed  by  a  grant  to  a  founder,  or  the  union  of  ten  or  more  families, 
or  the  foundation  of  a  presidio,  or  the  secularization  of  a  mission,  each 

Sueblo  was  entitled  in  property  to  certain  tracts  of  land  within  the 
mits  of  the  town  to  be  set  apart  by  them,  called  commons,  pasture- 
grounds  and  municipal  lands,  by  virtue  of  their  organization  as  pu^los. 
Welch  V.  Sxdlivan,  165. 

2.  Idem. — ^The  republic  of  Mexico,  after  the  revolution  of  1824,  fully  rec- 
ognized the  rights  of  the  towns  in  their  commons,  pastures  and  munici- 

£al  lands,  id. 
DEM. — Whether  the  Mexican  Government  retained  any  power  to  make 
grants  within  the  limits  of  a  pueblo,  or  not,  the  right  of  the  pueblo  to 
nave  the  municipal  and  common  lands  assigned,  was  an  acknowledged 
equity,  charged  with  which  the  United  States  Government  succeeded  to 
the  fee.     Id, 

4.  Idem. — Conobbssional  Gbants. — The  Act  of  Congress  of  1851,  operates 
as  a  grant  to  the  pueblos  of  all  lands  within  their  limits,  vacant  and  un- 
granted,  on  the  7th  of  July,  1846.    Id. 

5.  Idem. — Such  f^  confirmation  is  higher  evidence  of  title  than  a  patent, 
because  it  is  a  direct  grant  of  the  tee,  by  the  sovereign,  through  the  leg- 
islative department,  while  a  patent  is  only  a  mmisterial  act.     Id, 

6..  Pueblo — Bight  to  Dispose  of  Lands.— The  pueblos,  under  the  laws  of 
Spain  and  Mexico,  had  the  right  to  dispose  of  certain  lands  within  their 
limits,  to  defray  municipal  expenses.    Id. 

7*  Alcalde  Gbants,  Validity  of.  —  The  municipal  law  remained  un-> 
changed  after  the  conquest,  until  1850,  and  grants  of  pueblo  lands  by 
American  alcaldes,  were  grants  by  the  pueblo  of  its  own  property,  which 
it  had  a  right  to  transfer.     Id. 

8.  Idem. — ^Execution,  Lands  Liable  to. — ^^Vhether  the  municipal  lands  of 
a  pueblo  could  be  sold  at  forced  Bale,  or  not,  under  Mexican  law,  the  Act 
of  Congress  of  1851  creates  a  new  tenure,  and  operates  a  confirmation  of 
the  fee  in  the  town  or  citv,  and  by  the  adoption  of  the  common  law,  in 
1850,  its  lands  became  liable  to  exeoution-eale.    Id, 

9.  San  Fbanoisoo  as  a  PuEBLo.~The  place  called  Punta  Terba  Buena,  on 
which  the  city  of  San  Francisco  now  standi,  seems  never  to  have  been 
a  pueblo  separately  from  the  presidio,  which  was  founded  in  1776.    Id, 

10.  Idem. — Gbant  to  City  of  Vacant  Lands. — The  Act  of  Congress  of  1851, 
operates  as  a  grant  to  the  city  of  San  Francisco  of  all  the  vacant  lands 
within  her  limits,  and  the  confirmation  of  the  U.  S.  Land  Commission 
is  final  as  to  the  boundaries  therein  laid  down,  the  appeal  therefrom 
having  been  dismissed.    Id. 

11.  Gbant,  Title. — Pernons  who  now  contest  a  grant  by  competent  author- 
ity within  the  city  limits,  must  rely  on  a  sufficient  title,  issued  by  com* 
petent  authority,  prior  to  .July  7,  18-46.    Id, 
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•^  12.  AZiCAiiDE,  PowEB  TO  Makk  Giu.ntb.~- Under  the  laws  of  Mexico,  and  the 

S^  decrees  of  the  Departmental  Assembly  of  California,  the  ayuntamiento 

^*-  and  the  alcaldes  had  power  to  grant  limited  portions  of  the  mnnicipal 

lands  of  the  pueblo.  The  American  alcaldes,  appointed  after  the  con- 
quest, had  the  same  authority,  as  the  municipal  law  remained  un- 
changed until  1 850.  Id . 
13.  ExKCCTioN,  Sale  of  Pueblo  Laihm. — Whether  under  the  Mexican  law  the 
municipal  lands  of  the  pueblo  could  be  sold  at  forced  sale  or  not,  the  Act 
of  Confess  of  1851,  Tested  the  city  with  the  fee  of  the  land,  and  by  the 
common  law,  adopted  1850,  it  became  liable  to  execution-sale.  Id, 
•  14.  Idem. — A  sale  of  the  municipal  land  of  the  city  in  January  and  February, 

1832,  on  an  execution  issued  under  a  judgment  against  the  city,  ren- 
dered Septediber  18,  1851,  conveyed  a  legal  title  to  the  laud,  upon  which 
ejectment  can  be  maintained.     Id, 

15.  Ejectment,  OursTANoiNa  Title  as  a  Defense.  —An  outstanding  title  in  a 
third  person  will  defeat  plaintiff's  recoveiy  in  ejectment,  although  the 
defendant  does  not  connect  himself  with  it.     Id. 

16.  Idem.— Set-off.— The  value  of  improvements  on  land  may  be  set-off 
against  the  rents  and  profits  thereof.    Id, 

17.  Execution,  Shebiff's  SaiiE. — Ptr  Burnett,  J, — The  Act  of  Cohgress  of 
1851,  vested  the  title  of  the  ungranted  lands  within  the  city  limits,  in  the 
city  of  San  Francisco,  and  a  sheriff's  sale  in  185*2,  under  a  judgment 
against  the  city,  entered  in  September,  1851,  passed  the  title  of  the  city 
in  the  purchaser.    Id, 

18..  Stabb  Decisis. — Ptr  Terry,  J, — Considerations  of  public  policy  and 
justice,  as  well  as  regard  for  individual  rights  acquired  under  the  law, 
as  announced  by  the  highest  judicial  tribunal,  imperatively  demand  a 
strict  adherence  to  the  doctrines  of  the  case  of  Cohas  v.  Eaisin.    Jd, 

19.  Alcalde  Gbantb,  when  Void. — Alcalde  grants  of  beach  and  water-lots  in 
San  Francisco,  not  recorded  on  or  before  the  3d  of  April,  1850,  in  some 
book  of  record,  in  the  possession  and  under  (ho  control  of  the  recorder 
of  San  Francisco,  are  void.     Chapin  v.  Bourne^  294. 

20.  State  Lands,  Wateb-pbopebty. — On  the  formation  of  this  State,  the  title 
to  water-property  passed  to  this  State.     Id, 

21.  San  Fbancisoo  Beach  and  Wateb-lot  Act. — The  Act  of  the  26th  of 
March,  1851,  granted  to  the  city  of  San  Francisco,  certain  beach  and 
water-Jot  property  in  San  Francisco,  for  ninety-nine  years.  The  sale  to 
defendant  of  a  portion  thereof,  by  the  State  Board  of  Land  Commis- 
sioners, under  the  act  of  May  18,  1853,  passed  nothing  but  the  State  re- 
versionary interest.    Id, 

22.  Idem — ^not  Affected  by  Alcalde  Gbants. — ^The  Leavenworth  alcalde 
grants  could  not  pass  title,  or  affect  the  beach  and  water-lot  property  of 
Ban  Francisco,  except  as  fares  conceded  by  the  Act  of  March  26,  1851, 
and  upon  a  compliance  with  the  requisitions  thereof.     ]d, 

23.  Taxation — Assessment,  Sufficiency  op. — Where  a  claim  to  a  tract  of 
land  under  a  Mexican  grant,  somewhere  within  a  certain  larger  tract,  was 
ascertained,  and  the  land  segregated  by  a  survey,  under  a  decree  of  con- 
firmation by  the  U.  8.  Supreme  Court:  Held,  that  the  land  became  imme- 
diately taxable,  and  that  an  assessment  thereof  will  be  presumed  to  have 
been  made  after  the  Survey,  where  the  time  allowed  by  law  for  the 
assessment  extended  to  a  day  four  days  after  the  survey.  Palmer  v.  Bol^ 
tn(7,  384. 

24.  Idem.— Pbesumftions  of  Keoulabity. — The  acts  of  the  officer  making 
the  assessment  must  be  presumed  to  be  in  conformity  with  law,  until 
the  contrary  is  shown.    Id. 

25.  Estoppel — Geantob  and  Gbantee.— A  party  entering  into  the  possession 
of  the  land  of  another,  and  in  subordination  to  his  title,  is  estopped  from 
denying  his  grantor's  title.     Wallcer  v.  Sedgwick,  398. 

26.  Contract  Rescission  of When  a  purchaser  of  land  does  not  obtain  the 

title  which  the  deed  purported  to  convey,  and  the  covenants  embrace, 
and  he  goes  into  and  retains  possession  under  the  deed;  and  (he  failure 
of  the  title  goes  to  the  entire  consideration  paid,  or  to  bo  pniil,  for  the 
land,  then  he  must  seek  his  remedy  by  a  rescission  of  the  contract,  elleg- 
ing  a  paramount  title  in  another,  and  offering  to  re-deliver  possession. 
And  account  for  the  rents  and  profits.    /(/. 
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27.  Vendor's  Lien — ^not  Lost  by  Taking  Notes. — The  vendor's  lien  on  the 
land  conveyed  is  not  lost  by  his  taking  the  notes  of  the  purchaser  for  the 
purchuse-money.  And  the  lien  equally  exists,  whether  the  instnunent 
amounts  to  a  conveyance,  or  merely  to  an  executory  contract.    Id. 

28.  Idem. — Enpobcement.  of. — In  a  bill  in  equity  to  enforce  the  lien,  it  is 
not  necessary  to  allege  the  issuance  of  execution,  under  a  judgment  at 
law,  previously  obtained  by  the  vendor  against  the  purchaser  for  the 
amount  due,  and  return  of  nuUa  bona  to  sustain  the  allegation  of  insol- 
vency.    Id, 

29.  Execution— Bbtubn  op  NuXiLA  Bona. — Ketum  of  rmlla  bona  on  an  execu- 
tion is  only  one  mode  of  proving  insolvency.  Any  other  competent 
proof  would  be  sufficient.     Id, 

30.  Bemediks,  Legal  and  Equitable,  United. — Where  a  vendor  of  land  has 
taken  the  notes  of  the  purchaser  in  payment,  and  brings  his  action 
thereon  at  law,  he  should,  in  that  action,  if  at  all,  unite  his  equitable 
claim  for  a  foreclosure  of  his  lien — the  same  tribunal  administering  both 
law  and  equity.    Id, 

31.  Idem. — But  in  a  case  where  the  party  brought  his  separate  actions,  first 
at  law  on  the  notes,  and  then  in  equity  for  a  foreclosure,  before  the  iidop- 
tion  of  this  rule:  Iltld,  that  he  be  allowed  both  his  legal  and  equitable 
remedies,  on  payment  of  the  costs  of  the  latter  suit.     Jd, 

92.  Idem. — Offset,  when  may  be  Pleaded. — And  if  the  defendant  has  a 
legal  offset  to  the  notes:  Held,  that  he  may  plead  it  in  the  latter  suit.   Id, 

33.  Idem. — Questions  of  Law  and  Equity  Combined. — The  olyection  that 
the  proceedings  may  become  too  complex  by  permitting  different  ques- 
tions of  law  and  equity  to  be  settled  in  one  suit,  is  not  sufficiently  strong 
to  overcome  the  plain  provisions  of  the  statute,  and  the  substantial  dic- 
tates of  justice.    Id, 

34.  Estoppel  by  Silence.— When  a  person  knowingly,  though  passively, 
looks  on  and  suffers  another  to  purchase  and  expend  money  on  land  un- 
der an  erroneous  opinion  of  title,  without  making  known  his  claim,  he 
shall  not  afterwards  be  permitted  to  assert  his  legal  right  against  such 
person.     Bryan  v.  Bamirez,  4G1. 

35.  Possession  as  Notice  of  Equitable  Title.  —And  a  purchaser  of  the  legal 
title  has  notice  of  the  equity  of  another  in  possession.     Id, 

36.  Idem. — And  where  six  persons  held  in  common  the  legal  title,  one  of 
whom  was  present  and  remained  silent  when  the  holder  of  the  eauitv 
purchased,  under  the  opinion  that  he  was  obtaining  the  title:  lldd, 
that  the  one  sixth  of  the  legal  title,  in  the  hands  of  subsequent  pur- 
chasers, was  subject  to  that  equity  coupled  wiUi  possession  prior  to  their 
purchase.    Id, 

87 .  San  Fbancisco— Title  to  Lands. — The  (Jbnfirmation  of  the  title  of  the 
city  of  San  Francisco,  by  the  Board  of  United  States  Land  Commission- 
ers, and  the  dismissal  of  the  appeal  by  the  Attorney-General,  have  settled 
that  no  title  to  lands,  within  the  limits  of  that  city,  can  hereafter  be  ac- 

?uired  from  the  United  States.     Norton  t. 'Hyatt,  639. 
DEM. — Fbom  whom  Derived. — It  follows,  that  any  title  accruing  to  indi- 
viduals, since  July  7,  1846,  must  have  been  derived  from  the  local  au- 
thonties  of  the  city.    Id, 

39.  Idem. — Eebtriction  as  to  Grants. — ^The  regulation  forbidding  grants  to 
be  made  within  two  hundred  varas  of  the  water-line  of  the  bay,  had  ref- 
erence only  to  a  portion  of  the  present  city  front.    Id, 

40.  Possession,  Entry  into.— Parties  having  the  title,  and  the  present  right 
of  possession,  can  always  enter  j^eaoeably  into  the  possession  of  prem- 
ises, and  cannot  be  held  liable  for  so  doing,  in  trespass  or  ejectment.  If 
he  uses  force,  the  remedy  is  by  forcible  entry  and  detainer.  Henderson  v. 
Gremll,  581. 

41.  Idem.— The  plaintiff  having  entered  into  possession  under  S.  M.  H., 
and  in  subordination  to  his  title,  cannot  question  S.  M.  U.'s  right  to 
execute  the  mortgage  or  agreement,  which  conferred  the  right  of  re-entry 
upon  defendant.    Id, 

See  Deed;  Homsbtead;  Husbant  and  Wife;  Shebift,  1-4;  Wateb  Bioht, 

6-9, 
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LANDLOBD  AND  TENANT. 

1.  Landlobd  and  Tenant— Tenants,  tthkn  vat  Remoyb  Buildinos. — Ten- 
ants have  a  right  to  remove  buildings  erected  by  them,  at  any  time  be- 
fore the  expiration  of  their  leases.     Wliipley  y.  Dewey ^  36. 

2.  Idem. — When  may  not. — Tenants  have  no  right  to  remove  buildings 
erected  by  them,  after  a  forfeiture^  or  re-entry,  for  convenant  broken. 
Id. 

3.  Idem.— SuBBENDEB  ob  Fobfeitubk,  Effbot  op. — Where  a  landlord  agreed 
to  allow  his  tenant  a  reasonable  time,  after  the  expiration  of  his  lease,  to 
remove  his  buildings,  and  the  tenant  surrendered  or  forfeited  his  lease 
before  the  expiration  thereof,  the  intention  of  the  parties  must  be  con- 
fined to  its  legal  expiration,  and  not  to  the  wrongful  act  of  the  lessee, 
in  terminating  it,  and  the  lessee  can  claim  no  rights  under  the  contract. 
Id, 

4.  Idem. — There  is  no  moral  obligation,  under  such  circmnstances,  suffi- 
cient, as  a  consideration,  to  suppoit  a  subsequent  promise  of  the  land- 
lord, to  allow  the  tenant  to  remove  his  buildings.    Id. 

6.  Landlobd,  Title  of,  when  may  be  Denied  by  Tenant.— A  tenant  may 
show  that  his  landlord's  title  has  terminated,  or  that  his  attornment  was 
made  under  mistake  of  fact,  or  by  fraud.    McDevitt  v.  bvUivan,  592. 

6.  FOBEC2L08CJBE  Salb— RiOHTS  OF  PuBCHASEB.— Whtre  the  owner  of  mort- 
gaged premises  leases  the  same  for  a  term  of  years,  and  the  rent  is  paid 
m  advance  by  the  tenant:  Held,  that  the  purcnaser,  under  the  mortgage- 
sale  can  require  the  tenant  to  pay  the  rent  over  again  to  him.    Id. 

7.  Idem. — Bioht  to  Bents. — After  sale,  and  before  the  term  of  redemp- 
tion has  expired,  the  pur9ha8eris  entitled  to  collect  the  rents.     Id. 

8.  Idem. — Duty  of  Tenant. — Where  a  tenant  finds  that  there  are  adverse 
cliiimanta  to  the  property,  he  should  file  a  bill  of  interpleader,  making 
all  the  adverse  claimants  parties  thereto,  and  offer  to  pay  the  rents  into 
Ck)urt,  to  abide  the  ultimate  decision  of  the  case.    Id. 

LEASE. 
See  LANDI.OBD  and  Tenant;  Pledge,  1. 

LEGISLATURE. 
See-  ApPEAiiy  8;  County,  4-6;  Offics  and  Officeb,  3,  6;  Bevende,  3. 

LEVY. 
See  County,  2;  Execution, 

LIEN. 
See  Land,  27-33;  Mechanics'  Lien;  Mining  Claim,  1,  2;  VESSELSr  1»  2. 

LIMITATIONS. 

See  CONBIQNOB  AND  CONBCONXE,  5. 

MALICE. 
See  Cbiminal  Law,  5;  Malicious  Pbobecution.    , 

MALICIOUS  PBOSECUTION. 

1.  Malicious  Pbosecution — Pboteotion  from  Civil  Liability. — Public 
policy  and  security  require  that  prosecutors  should  be  protected  by  the 
law  for  the  civil  liabilities,  except  in  those  cases  where  tne  two  elements 
of  malice  in  the  prosecutor,  and  want  of  probable  cause  for  the  prosecu- 
tion, both  occur.    FoUer  v.  iSeo/e,  217. 

2.  Idem.— When  Action  Fails. — Though  malice  be  proved,  yet  if  there 
was  probable  causes,  the  action  must  fail.    Id. 

3.  Idem. — Pbobablb  Cause  Defined. — The  question  of  malice  is  one  for 
the'jury  to  decide.  Probable  cause  is  a  mixed  question  of  law  and  fact 
The  latter  may  be  defined  as  a  suspicion  founded  upon  circumstances 
sufficiently  strong  to  warrant  a  reasonable  man  in  the  belief  that  the 
charge  is  true.     Id, 

4.  Ii>£M. — ^Defense  in  Action. — ^Where  the  defendant  has  fully  and  fairly 
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laid  his  case  before  coausel,  and  acts  by  advice  thereof,  it  is  a  good  de- 
feDSb  to  the  aotioD,  though,  the  question  whether  the  defendant  act*  d 
bona  fide  under  such  advice,  is  a  question  of  intention  to  be  determined 
by  the  juiy.    Id. 

MASTER  AND  SERVANT. 
See  Coktract;  MiMiMa  Claim,  1,  2. 

MECHANICS'  LIEN. 

1.  Mechanics'  Lien — Notice  Inkuffioient.— The  following  notice  of  mo- 
'  chanics'  lien  does  not  contain  such  a  description  of  the  premises  as  the 

statute  contemplates  :  *'A  dwelling-houHe,  hit^-ly  erected  by  me,  for  J. 
W.  Conner,  situated  on  Bryant  street,  between  Second  and  Third  streets, 
in  the  city  of  San  Francisco,  on  lot  No. ."    JIfonirose  v.  Conner ,  344. 

2.  Ipem. — ^Ihe  fact  that  Conner  owned  no  other  building  on  that  street, 
would  not  cure  the  defect.    Id. 

MEXICAN  LAW. 
See  Husband  and  Wipe,  1;  Land. 

MINING  CLAIM. 

1.  Mining  Claim — ^Titlb  of  Pubohaaeb. — Where  the  owner  of  a  mining 
claim  contracts,  verbally,  wiih  J.,  for  the  working  thereof,  and  agrees  to 
pay  him  a  certain  sum  oat  of  the  proceeds  of  the  mine,  and  J.  goes  into 
possession  thereof,  and  while  he  i.s  working  it  the  owner  selLi  it  to  a 
third  party,  who  takes  without  notice  of  J.*b  contract:  Held,  that  his 
claim  IS  not  subject  or  liable  to  J.*s  contract.    Jenkins  v.  Bedding,  598. 

2.  Idem. — Possession  ^y  Empix>yee. — The  possession  of  J.  being  that  of 
his  employer,  was  not  notice  to  the  purchaser.    Id. 

See  Wateb  Rioht« 

MORTGAGE. 

1.  Deed  as  MoBTOAaE— Pabol  Evidence,  when  not  Admissible. — Where 
the  plaintiff  filed  a  bill  in  equity,  setting  forth  that  he  held  a  deed  of 
land,  absolute  on  its  face,  from  the  defendant,  but  averring  that  it  was  in 
fact  a  mortgage,  made  to  secure  a  loan  payable  in  six  months,  with  in- 
terest: Ileld,  that  he  could  not  introduce  parol  evidence  to  prove  that  the 
deed  was  only  intended  as  a  mortgage.    Lee  v.  Evans,  424. 

2,  Idem. — Except  in  oases  of  fraud  or  mistake,  it  is  no  more  competent 
to  prove  by  parol  that  a  conditional  deed  was  intended  as  a  mortgage, 
than  that  a  mortgage  was  intended  aa  a  conditional  deed.    Id. 

3«  Answeb,  Admissions  by  Failctbh  to  Dkny. — Where  the  answer,  while 
averring  that  the  deed  was  a  conditional  deed,  admits  that  the  money  was 
received  by  defendant,  on  the  understanding  that  if  the  money  was  re- 
paid in  six  months,  with  interest,  plaintiff  was  to  re-convey,  and  does 
not  specifically  deny  that  the  money  was  loaned:  Held,  that  it  virtually 
admitted  the  loan.    Id, 

4.  MoRTOAOE,  FoBM  OF. — The  allegation  in  the  answer  that  unless  the 

money  was  returned,  the  property  should  remain  in  the  plaintiff,  does 

-  not  change  the  nature  of  the  contract.    This  is  the  usual  form  of  a  mort- 

gge.    id. 
EM.— If  a  mortgage  at  the  beginning,  the  instrument  always  remains 
a  mortgage.    Id. 
6.  Admissions,  Effect  of. — The  intent  of  the  statute  is  fully  earned  out  by 
excluding  parol  testimony;  but  where  parties  admit  the  real  facts  of  the 
transaction  in  their  pleadings,  those  admissions  are  to  be  taken  as  mod- 
ifications of  the  instrument.     Id. 
See  Homestead-,  4.  5,  10-13,   16;  Judgment,  1-3;  Landlobd  and  Tenant, 
6-^;  Ships  AND  Shipping,  1-3.* 


MURDER. 
See  Cbiminax.  Law. 
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Bee  CoKTSAOT,  10-12. 

NEGLIGENCE. 
See  GoNTBACT,  3. 

NEW  TRIAL. 

1.  FmBiNGB  NOT  Rbtibwablb,  EXCEPT  ON  MoMON  FOB  Nbw  Trial.— The 
party  in  wUose  faTor  a  judgment  is  rendered  on  a  special  yerdict,  mnst 
move  for  a  new  trial  if  he  is  not  satisfied  with  the  verdict,  »8  the  latter 
must  otherwise  be  conclusive  upon  the  facts  in  the  appellate  Court. 
OariBOod  v.  Simpson,  101. 

2.  Appkaii — Findings,  when  Conclubive. — In  eqnity  cases,  although  no 
motion  for  a  new  trial  is  made,  this  Court  will  not  hold  the  findings  of 
fact  by  the  Court  below  conclusive.    Dexoey  v.  Bovynian,  145. 

3.  New  Tbiax,  when  Awaedbd. — Where  the  verdict  of  the  jury  is  clearly 
against  the  evidence,  a  new  trial  will  be  awarded.    Bagley  v.  Eaton,  159. 

4.  l^w  TbtaTi,  when  may  be  Bkfused. —Where  the  successful  party  con- 
sents to  a  proper  reduction  of  his  judgment,  it  is  not  error  to  refuse  a 
new  trial.     Chxiprn  v.  Bourne,  294. 

6.   New  Tbial— Motion,  how  Waived. — ^A  notice  of  motion  for  a  new  trial, 
nnaccompanied  by  the  affidavit  required  by  statute,  will  not  entitle  the 
statement  of  the  grounds  of  the  motion  to  be  considered  on  appeal. 
Adams  v.  City  of  Oakland,  510. 
8ee  Appeal,  16,  17;  Coitnty  Coubt,  1;  Cbzhinai*  Law,  6;  Etedenoe,  10. 

NON^OINDEB. 
See  Pabties,  1,  2,  3. 

NONSmT. 
8ee  Eepuevin,  3. 

NOTARY. 
See  Bills  ani>  Notes,  27. 

NOTICE. 
See  Bills  and  Notes,  24;  Mechanics'  Lien;  Watbb  BiOBTy  U. 

NUISANCE. 
See  Wateb  Bight,  1,  4,  5,  18. 

OFFICE  AND  OFFICES. 
1.  Opfice — ^PowiB  TO  Fill  Vacancy. — Power  to  fill  vacancy,  and  power  to 
fill  an  office,  are  distinct  and  substantial  in  their  nature.    People  ex  rel, 
Aylett  V.  Lanrjdon,  1. 

2.  Idem.— Act  BELATiNa  to  Insane  Asylxtm  Constbued. — The  twelfth  sec- 
tion of  the  Act  concerning  the  insane  asylum,  was  not  designed  to  apply 
to  the  nnezpixed  term  of  office,  but  to  the  unexpired  term  of  the  officer, 
and  makes  no  provision  for  a  vacancy  created  by  the  failure  of  the 
Legislature  to  elect  on  the  expiration  of  the  term  of  the  incumbent.  Id. 

3.  Idem. — Powbb  op  Qovebnob  to  Fill  Vacancy. — Power  of  the  Governor 
to  fill  snch  vacancy  in  the  office,  is  not  derived  from  the  statute,  but 
from  article  five,  section  eight,  of  the  Constitution,  and  that  the  ap- 
pointee of  the  Executive  womd  only  hold  until  an  election  by  the  next 

'  Leginlature.    Id. 

4.  Idem. — ^Tebm  of  Office  .'-The  term  of  the  office  of  the  resident-physician 
of  the  asylum  never  runs  apart  from  the  officer,  and  commences  run- 
ning only  from  the  date  of  his  election,  the  Act  only  fixing  the  duration 
of  his  term,  but  not  the  exact  time  of  its  commencement.   Id. 

6.  Idkm.— Vacancy. — The  vacancy  referred  to  in  the  Act,  is  a  vacancy 
occurring  by  death,  or  otherwise,  in  the  term  of  a  particular  officer, 
which  the  Governor  has  the  right  to  fill  for  the  remainder  of  his  unex- 
pired term.    Id. 
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6.  Idkm. — PowKB  TO  Apponrr,  whebb  Vested. — Power  to  appoint  for  the 
fall  term  of  the  office  is  vested  in  the  Legislature,  and  the  Governor  has 
no  right  to  exercise  it.    Id. 

7.  Officsbs  of  Depabtments. — ^The  clerks  of  the  different  departments  are 
officers  within  the  meaning  of  section  six  of  the  Act  of  April  21,  1856, 
reducing  the  salaries  of  officers,  etc.     Vaughn  v.  English,  39, 

See  ACKMOWLEDOMEIIT,  1.  2. 

OBDER. 
See  Appeal,  2;  Execdtion,  % 

PARENT  AND  CHILD, 

1.  Pabbnt  and  Chili>~Deed  op  Pabbkt,  when  VoiD.^'Where  a  parent  exe- 
cutes to  his  infant  son  a  conveyance  of  property  in  consideration  of  ser- 
vices performed,  it  must  be  considered  as  a  voluntary  conveyance  with- 
out legal  consideration,  as  he  is  not  legally  bound  to  pay  for  his  son's 
services.  Such  a  deed  is  therefore  void  against  the  creditors  of  the 
parent,  if  made  when  his  remaining  property  is  insufficient  to  pay  his 
debts.    Susartt,  Adni*r,  v.  Ilazlett,  118. 

2.  Deed  Avoided  bt  Fbaud. — Proof  of  fraudulent  intent  on  the  part  of 
the  donor  is  sufficient  to  avoid  the  deed,  as  against  an  innocent  donee. 
Id. 

3v  Fbaudulent  Intjbnt — Implications. — In  determining  the  question  of 
fraudulent  intent  of  the  donor,  he  must  be  considered  as  knowing  the 
law  and  the  state  of  his  own  afifairs.  Id. 
4.  Fbaudulent  Deed  Void.— ^Vhere  A.,  by  a  joint  deed  grants  to  his  son 
andH.  certain  premises,  for  which  H.  pa^s  a  valuable  consideration,  and 
the  son  pays  nothing,  and  the  fact  of  this  want  of  consideration  on  the 
part  of  the  son,  is  known  to  H.,  the  fraud  in  part  of  the  conveyance 
makes  it  wholly  void,  as  against  the  creditors  of  A.  at  the  date  of  the 
deed.    Id, 

5.  Idem.— If  the  co-grantee,  with  the  son,  was  ignorant  of  the  partial  want 
of  consideration,  whether  the  deed  would  be  good  as  to  him — qucere.  Id, 

PARTIES. 

1.  Pabties,  who  to  Join. — All  the  parties  in  interest  should  join  in  an  ac- 
tion of  trover.     Whitney  v.  Stark,  514. 

2.  Pleadinq,  Abatement. — A  failure  to  join,  may  bo  pleaded  in  abate- 
ment.   Id. 

3.  Idem. — Effect  op  Failubb  of  I*lra. — "Where  a  part-owner  sues,  ex  de^ 
lido,  and  the  objection  of  defect  of  parties  is  not  set  up  in  the  answer, 
Uie  damages  should  be  apportioned  at  the  trial.    Id, 

See  Appeal,  11,  12;  Fobciblb  Entbt  and  Detaineb,  3;  Homestead,  3,  8,  18; 
Landlobd  and  Tenant,  8. 

PARTNERSHIP. 

1,  Pabtnebship,  Liability  of.— Where  an  individual,  doing  business  under 
the  firm  name  of  "D.  W.  &  Co.,"  incurred  obligations  for  professional 
services  to  the  plaintiff,  an  attorney,  and  pending  the  litigation  of  his 
matters,  formed  a  partnership  with  two  others,  under  the  same  firm 
name,  and  one  of  the  new  <nembers  of  the  firm  thus  formed,  subse- 
quently dismissed  the  suit  in  the  firm  name,  and  when  payment  for  the 
services  was  demanded,  did  not  deny  the  liability  of  the  firm,  but  re- 
fused payment  and  disputed  the  amount  charged:  Held,  that  the  firm 
was  estopped  from  denying  their  liability.    BurriU  v.  Dickson,  113. 

2.  Idem.— Though  the  plaintiff  in  such  a  case  knew  at  the  time  he  com- 
menced suit  for  the  original  parties,  that  he  alone  composed  the  firm, 
yet  if  he  do  not  appear  to  have  known  on  what  terms  the  new  firm  was 
formed,  he  could  only  be  guided  by  the  acts  and  statements  of  the  new 
firm     Id. 

3-  Idem. — Pabties  Dealing  with  Fibm. — But  where  it  was  shown  that  the 
plaintiff's  partner  had  drawn  up  the  partnership  articles  of  defend- 
ants: Held,  that  plaintiff  was  bound  to  know  the  terms  on  which  the 
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defendants'  firm  was  formed,  and  that  defendants  had  a  right  to  pr&- 
Bume  such  knowledge,  and  are  not  estopped  bv  the  acts  above  recited 
from  denying  their  liability.     Jd. 

4.  EsTOPPBii,  Whbn  may  be' Urged. — Before  a  party  can  nrge  an  estoppel 
against  another,  he  must  be  miided  by  the  conduct  of  the  other,  as  to 
facts  known  to  the  latter.    Id, 

5.  Pabtnebbhip,  Rights  op  Firm  Cbeditobs. — Creditors  of  a  firm  cah  pur- 
sue their  remedy  at  law,  after  a  bill  for  a  dissolution  is  filed  by  one 
of  the  partners,  and  before  a  decree  of  dissolution;  any  other  rule 
woulJ  permit  the  pnrtDers  indefinitely  to  postpone  the  payment  of  their 
debts.    Adams  v.  Woods,  152. 

6.  Idem. — Creditors  can  attack  the  whole  proceedings  at  any  time  before 
the  distribution  of  the  asnets,  on  the  ground  that  it  was  instituted  to 
delay,  hinder,  and  defraud  creditors.    Id. 

7.  Idrm. — A  bill  tor  a  dissolution  and  the  appointment  of  a  receiver,  can- 
not operate  as  au  assignment  for  the  benefit  of  creditors,  so  as  to  pre- 
vent a  creditor  from  acquiring  a  legal  priority,  because  all  such  assign- 
ments, except  in  insolvency,  are  void  under  the  statute.    Id. 

8.  Bkoeiveb,  Money  in  Hands  op. — A  receiver  is  appointed  in  behalf  of  all 
,  the  piirties  who  may  establish  rights  in  the  cause,  and  the  money  in  his 

bau'ls  is  in  custodia  legis.    Adanis  v.  Woods,  306. 

9.  Idkm. — Appointment  of. — In  a  suit  for  a  dissolution  of  partnership, 
the  appointment  of  a  receiver  is  only  a  means  to  attain  the  end  contem- 
plated by  the  plaintiff;  and  so  is  the  employment  of  counsel  by  the  re- 
ceiver.   Id. 

10.  Pliiadino,  Construction  op. — If  the  complaint  contemplated  a  certain 
en<l,  it  equally  intended  the  use  of  all  the  necessary  means.     Id. 

11.  Eeceivsb,  Rights  op.— -A  receiver  having  the  right  to  stipulate  with  the 
counsel  employed  by  him,  that  the  counsel  shall  rely  upon  the  allow- 
ance made  by  the  Court  for  his  services,  it  is  the  duty  of  the  receiver  to 
report,  among  his  disbursements,  the  claim  of  the  counsel,  leaving  the 
amount  to  be  fixed  by  the  Court;  and  if  the  counsel,  or  any  other  per- 
son employed  by  the  receiver,  feels  aggrieved  by  the  order  of  the  Court 
thereon,  he  can  appeal  therefrom.    Id. 

12.  Idem. — In  such  a  case,  it  would  only  be  necessary  for  the  Court  below  to 
order  the  receiver  to  retain  the  amount  of  the  disputed  items;  and  the  in- 
terest of  all  parties  concerned  is  better  subserved  by  a  single  appeal 
upon  the  entire  allowance.    Id. 

13.  Atpobney  and  Counsel,  Compensation. — Counsel  for  the  plaintiff,  in  a 
suit  for  a  disHolution,  cannot  claim  compensation  as  associate  counsel  for 
tho  receiver.    Id. 

14.  Pabtnebship  Dissolution — Rights  op  Cbeditobs. — Pending  proceed- 
ings for  a  dissolution  between  partners,  and  until  a  dissolution  is  finally 
declared,  and  a  receiver  appointed  to  make  a  pro  rata  distribution  among 
creditors,  th^  latter  are  not  prevented  from  resorting  to  adverse  proceed- 
ings ;  and  when  a  creditor  does  so,  he  may  gain  a  preference  over  other 
creditors.    Nagleev.  Minium,  540. 

15.  Idlm. — Payment  by  Debtor. — ^Therefore  a  debtor  of  the  partnership  is 
justlQed  in  payment  to  the  sheriff,  on  an  execution  held  by  such  a 
creditor.    Id. 

16.  Idem. — Cboss-Demands  op  Debtob. — From  the  same  principle  it  follows, 
that  the  debtor  has  a  right  to  purchase  cross  demands  against  the  part- 
nership, and  to  set  them  up  as  a  defense  to  the  debt  due  by  him  to  the 

Partnership.  Id. 
*autneb8Hip,  Evidence  op,  Common  Repobt. — In  an  action  against  a 
partnership,  and  in  order  to  prove  that  one  of  the  defendants  was  a  part- 
ner, it  is  incompetent  to  ask  a  witness  whether,  from  what  he  saw,  while 
working  for  the  firm,  and  from  the  acts  of  the  particular  defendant 
during  that  time,  ho  was  a  partner.  It  does  not  amount  even  to  evi- 
dence of  common  report.  Turner  v.  Mcllhaney,  575. 
18.  Idlm. — When  Admissible. — Common  report  can  only  be  admissible  to 
prove  a  partnership,  first  in  corroboration;  and,  second,  to  prove  knowl- 
edge of  it  on  the  part  of  the  plaintiff     Id. 
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payaient. 

See  Bills  ahp  Notss,  19,  22. 

PEBJUBY. 
Bee  Bills  and  Notes,  13,  14;  Cbihikal  Law,  8, 

PEBSONAL  PBOPEBTY. 
See  PosBSsaioN.  1. 

PLEADING. 

1.  EvTDKNCE — BuBDEN  OF  Pboof. — The  failure  of  a  defendant  to  deny  the 
charges  in  a  complaint,  making  out  a  prima  fade  case  for  the  plaintiff, 
will  throw  the  onus  on  defeudb&nt  of  proving  his  affiimative  allegations. 
Thompson  v.  i>«,  275. 

2.  Pleading — Complaint  fob  Diybbsiok  of  Watbb. — A  complaint  alleging 
that  plaintiffs  are  the  owners,  and  in  possession  of  certain  mining  claims 
on  a  certain  stream,  and  are  entitled  to  the  natural  flow  of  the  waters  of 
the  stream,  which  had  been  diverted  to  their  injury  by  defendants,  sets 
forth  a  sufficient  cause  of  action.    Leitjh  Co.  v.  Ind.  Ditch  Company,  323. 

8.  Idem. — It  is  not  necessary  that  the  complaint  should  further  allege  -an 
appropriation  of  the  water,  or  an  ownership  thereof.    Id. 

4.  Idem. — Dkmttbbeb,  what  it  Admits. — A  demurrer  admits  the  facts  as 
alleged  iu  the  complaint.     Tuolumne  Water  Co.  v.  Chapman,  392. 

5.  Pleadino — Want  of  Capacitt  to  be  Specially  Pleaded.— The  want 
of  capacity  in  plaintiff  to  sue  should  be  specifically  set  up  in^the  answer. 
The  general  issue  is  not  sufficient.    CcU.  Steam  Navigaiion  Company  t, 

Wright,  585. 
Bee  Aoenct,  12-21;  Attachment,  10;  Bills  ahd  Notes,  13,  15;  Bubden  of 
Pboof;  Contbaot,  12;  Judgment,  4-(>;  Land,  15,  32;  Malicious  Prosecu- 
tion, 4;  Mobtgage,  1-6;  Pabtizs,  2,  3;  Pbactice,  8;  Wateb  Bight,  16, 
17, 

PLEDGE. 

1.  pLitooE  AND  Mobtgage,  Distinguished. — ^Where  a  lease  is  assigned  as 
security  for  a  note,  it  is  a  pledge,  and  not  a  mortgage.  The  *' pledgee  " 
does  not  take  the  legal  title  by  the  assignment,  or  by  failure  of  the 
"pledgor"  to  pay  the  note;  but  he  has  the  right  to  collect  the  rents, 
and  apply  them  on  the  note,  and  is  responsible  for  the  surplus.  Dewey 
V.  Bowman,  145. 

2.  Idem. — A  pledgee  has  no  right  to  sell  nntil  after  demand  and  notice;  and 
if  he  sells  without  demand  and  notice,  to  a  party  having  full  knowledge 
of  his  title,  no  absolute  title  passes,  and  the  property  remains  in  the 
hands  of  the  purchaser,  as  a  pledge.    Id. 

See  Attachment,  9;  Fbaud,  5;  Ships  and  Shipping,  4. 

POSSESSION. 
Pebsonal  Pbopebty — Possession  Evidence  of  Title.  —  Possession  of  per- 
sonal property  is  prima  facie  evidence  of  ownership.    The  possession  of 
the  servant  is  the  possession  of  the  master,     Ooodvnn  ▼.  Garr,  615. 
See  Ejectment,  2;  Fobciblb  Entbt  and  Detaineb,  2;  Land,  35-41;  MiNiNa 
Claims;  Wateb  Bight,  6,  7. 

POSTHUMOUS  CHILD. 
See  Husband  and  Wife,  2. 

PBACTICE. 

1.  Appeal— Obdebs NOT  Beviewable.— This  Court  will  not  review  an  order 
denying  a  continuance,  except  where  there  has  been  an  abuse  of  the  dis- 
cretion vested  in  them  by  the  Court  below.     Frank  v.  Brady,  47. 

2.  Ebbobs,  how  Cubed. — A  failure  on  the  part  of  a  plaintiff  to  miake  out  his 
case,  and  error  in  the  Court  in  refusing  to  instruct  the  jury  as  in  case  of 
nonsuit,  can  be  cured  by  the  testimony  of  the  defense.  Winans  t.  Hard' 
enburgh,  291. 
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3.  AppRAii— BEimrrATKMinrr  of  Case. — ^The  Sapreme  Court  has  the  pover, 
tinder  ita  rules,  to  reinstate  cases  which  have  been  dismissed  at  a  pre- 
Tionsterm.     Uaight  v.  Gay,  297. 

4.  Idem.— MonoK  fob. — A  motion  for  snch  relief  will  only  be  entertained 
npon  a  proper  showing,  and  after  dne  notice  to  respondent.    Id. 

5.  Appeal — Statement,  when  to  be  FiiiED. — Where  a  statement,  to  be  used 
on  appeal,  is  not  filed  within  twenty  days  after  judgment,  it  cannot  be 
regarded,  and  the  case  will  be  determined  on  the  judgment-roll  alone. 
Macomber  v.  Chambtrlaint  322, 

6.  Summons,  when  Retubnable — A  Justice  of  the  Peace  cannot  make  a 
summons  returnable  in  eleven  days  after  service.  DMeshdmtr  ▼. 
Brown,  339. 

7.  Appkabancb,  what  Ebbobs  not  Waived  bt. — ^Where  a  defendant  appears 
for  the  purpose  of  taking  advantage  of  an  irregular  summons  by  a  mo- 
tion to  dismiss,  it  does  not  amount  to  a  waiver  of  his  rights  so  as  to 
cure  the  defect.    Id, 

8.  Idem. — Nor  does  he  waive  hili  rights  by  answering  after  moving  to  dis- 
miss, and  motion  overruled.    Id, 

See  Appeal;   Attachment;   Continuance ;  Cbiminai<  Law;   Execution,   1; 
.  Equity,  2,  3;  EvmENce,  9-13;  FnmiNa,  1,   2;  Instbuction;  Justices  op 
THE  Peace;  Mobioaob,  3,  4;  Pabtibs,  1.  2;  Pabxnbbship,  10,  IC;  New 
Tbtat.. 

PBESUMPTION. 

See  Btlia  and  Notis»  1;  Evidence,  3-5;  Land,  %i\  TAxnoBsajp,  i;  Bkv- 
ejnue,  1;  Replevin,  1-3* 

PRINCIPAL. 
Bee  AoENCT. 

PROmSSORT  NOTE. 
See  Bills  and  Notbeu 

PUEBLO. 
See  Land. 

^KECEIVER. 
Seo  Pabxnebship,  7-18; 

RECORD. 
See  Attachmsnt,  5;  Fnn>niaii^  8» 

RECORDER. 

See  ACXNOWLEDGMBNT.  1. 

REMEDIES. 
Boe  Affbaii,  9;  Fbaud,  5;  Land,  30,  31;  Pabtzubbbip,  6. 

REPLEVIN. 

1.  Rbflbtin  Bond,  Lxabzltty  op  Subbtieb  on.— Where  the  plaintiff  in  re- 
plevin gives  the  statutory  undertaking,  and  takes  possession  of  the  prop- 
erty in  suit,  and  is  afterwards  nonsuited,  and  judgment  entered  against 
him  for  the  return  of  the  property  and  for  costs:  Held,  that  his  surrties 
are  liable  for  damages  sustained  by  defendant,  by  reason  of  a  failure  to 
return  the  goods;  but  not  for  damages  for  the  original  taking  and  deten- 
tion, the  value  of  the  goods  not  haviag  been  found  by  the  jurv.  Qinaca 
Y.  AtiDOod,  U6,  ^        *    J 

2.  Idem.— Statute  Constbubd.— Section  177  of  the  Practice  Act  applies 
only  where  the  issues  of  the  case  have  been  submitted  and  passea  on 
by  the  jury,  and  not  to  a  case  of  judgment  of  nonsuit.    Id, 

3.  Idem.— Nonsuit,  Efpect  op.— The  facts  which  upon  a  trial  by  jury, 
would  have  been  found  in  the  original  replevin  suit,  are,  by  a  nonsuit 

Vol.  Vm.— 41 


Digitized  by 


Googk 


\ 


642  Index. 

therein,  left  to  the  jury  called  in  the  suit  on  the  undertaking,  so  far  ns 
the  conditions  of  the  undertaking  will  authorize  an  inquiry  into  them. 

8ee  Cbxditob. 

EESPONDEAT  SUPEEIOE. 
See  Co»TBAOT,  4. 

BEVENUE. 

1.  Statdtobt  CoNSTBOcnoN — ^Appbopbiations  fbom  CouinT  Funds.— The 
act  authorizing  the  county  recorder  of  Yuba  county,  to  be  paid  out  of 
the  county  treasury,  for  certain  specified  services,  contains  no  words 
which  raise  the  presumption  that  he  was  to  be  allowed  a  preference 
over  other  creditors.     People  y.   W%Uiams,97. 

2.  Idem. — Every  appropriation  in  the  contemplation  of  law,  is  to  be  paid 
in  money.     Id. 

3.  Idem. — Aockdino  Eevknue.— Though  the  Legislature  can  make  such 
disposition  of  accruing  revenue  as  its  deems  proper,  a  construction  of  a 
statute  which  would  impair  the  rights  of  third  parties,  will  always  bo 
unwillingly  adopted,  in  the  absence  of  Express  words  to  that  effect.    Id» 

SACRAMENTO. 
See  Statutk,  1,  2. 

SALARIES, 
Boe  OvnoB  akd  Ofbioeb,  7;  San  FBANGnoo,  2* 

SALE. 

1.  Box  OF  SAiiE,  HOW  Ajltebed. — Parol  evidence  is  inadmissible  to  show 
that  a  bill  of  sale  included  property  not  described  therein.  Where  a 
bill  of  sale  is  defective  in  such  particular,  it  can  only  be  altered  by  a 
direct  proceeding  in  chancery  for  the  purpose  of  reforming  it  Osbom 
V.  UenUrickson,  31. 

2.  Statute  of  Fbauds — Possession  Remaining  in  Yendob. — ^A  sale  of  mer- 
chandise by  bill  of  sale,  the  goods  remaining  in  the  possession  of  the 
vendors,  as  warehousemen,  at  a  regular  charge,  and  their  receipt  given 
for  the  goods  on  storage,  the  Tendors  doing  business  as  commission 
merchants,  and  sometimes  receiving  goods  on  storage,  is  void  as  to  the 
creditors  of  the  vendors.    Stevoart  v.  Soannell,  80. 

3.  Idem.—Chanob  of  Possession  Requisite.— The  absence  of  any  fraudu- 
lent intent  will  not  take  the  case  out  of  the  Statute.  There  must  be  an 
actual  and  continued  change  of  possession,  or  the  sale  is  void  as  to 
creditors.    Id. 

4.  Statute  of  Fbauds— Sale,  when  Valid. — A  sale  of  personal  property, 
to  be  valid  against  creditors,  must  be  accompanied  oy  an  actual  and 
continued  change  of  possession.     Whitney  v.  Stark,  514. 

5.  Sale  and  Delivebt— Titlb  of  Fibst  Pubchaseb. — Where  the  purchasers 
f  Lom  a  common  vendor  are  equally  innocent,  or  equally  in  fault,  the 
first  purchasf^r  is  entiled  to  the  goods.     Vance  v.  Boyiiton,  554. 

6.  Idem. — Sale,  when  Void. — Whether  a  sale  of  personal  nroperty  is  void 
as  to  subsequent  purchasers,  must  be  determined  under  the  fifteenth 
section  of  the  Statute  of  Frauds.     Id, 

7.  Delivkbt,  when  a  Question  of  Law. — ^The  question  of  delivery  and 
change  of  possession,  under  the  fifteenth  section,  is  a  mixed  question  of 
law  and  fact;  but  as  to  what  shall  constitute  a  delivery,  ii  a  question  of 
law  alone.     Id, 

8  Trial— Question  of  Intent.— The  question  of  the  intention  of  the  par- 
ties should  not  be  submitted  to  the  jury.    Id. 

9.  Sale  OF  Propebitt  in  Bulk— Insufficient  Dklivert. — Where  H.,  the 
owner  of  barley,  wliioh  ho  has  piled  up  in  his  corral,  sells  five  hundred 
sacks  thereof  to  V.,  who  has  it  separated,  marked  "V.,"  and  piled  up 
in  another  part  of  the  corral,  and  employs  a  third  person  to  t^e  care  of 
the  same  for  him,  and  H.  afterwards  sells  and  dehvers  the  same  to  B.: 
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Heldt  that  B.  was  entitled  to  the  property,  the  sale  from  H.  to  V.  not 
being  followed  by  an  actual  and  continued  change  of  possession.    Jd, 

10.  Sai^  and  Deliveby  op  Pbopebty  in  Wabehouse. — Where  the  owner  of 
a  certain  number  of  barrels  of  flour  on  storage  in  a  warehouse  sold  them 
all  to  different  purchasers,  giving  them  orders  on  the  warehouseman, 
which  were  given  by  the  purchasers  to  the  wivrehouseman,  and  new  re- 
ceipts given,  to  them  in  their  own  names  by  the  latter,  and  entries  made 
on  his  books  charging  the  vendor,  and  crediting  the  purchasers  with 
their  respective  lots:  Hdd,  that  there  was  a  sufficient  delivery  of  posses- 
sion without  a  separation  of  the  yarious  lots,    Horr  v.  Barker,  603. 

11.  Idem.— Segbbgation,  when  Nkoessabt. — Where  a  vendor  only  sells  a 
part  of  goods  on  storage,  if  all  together  and  of  the  same  mark,  must  bo 
separated  from  the  larger  mass  in  order  to  change  the  possession;  but 
where  all  the  goods  of  the  vendor  in  the  hands  of  a  third  party  are  sold, 
the  change  of  possession  is  complete  by  deliveiy  of  the  order,  taking 
a  new  receipt,  and  entry  of  the  transaction  on  the  books  of  the  ware- 
houseman.   Id. 

12.  Idem. — Title  to  Pbopebty  not  Segbegated.— The  different  purchasers 
have  a  right  to  leaTe  the  goods  so  by  them  purchased  in  one  mass,  sub- 
ject to  an  apportionment  between  themselyes  of  any  loss.    Id. 

13.  Bale  and  Delivebt  bt  Wabehouse  Beceipts. — A  delivery  of  a  ware- 
house receipt,  stating  that  the  goods. named  therein  are  deliverable  on 
return  of  the  receipt,  is  sufficient  prima  facie  to  pass  the  title.  There  is 
no  substantial  difference  in  this  respect  between  a  warehouse  receipt  and 
a  bill  of  lading.    Horr  v.  Baker,  609. 

14.  Idem.— When  the  defendants  show  that  the  person  to  whom,  in  his  own 
name,  the  receipt  was  given,  and  who  passed  it  to  plaintiff,  was  their 
agent,  or  broker,  acting  for  them,  but  permitted  to  keep  it  on  storage  in 
his  own  name,  they  do  not  rebut  the  prima  facie  case  made  out  by  the 
plaintiffs,  by  the  possession  of  the  receipt,    id. 

See  Cbbditob;  Evidenos,  7,  8;  Fbaud,  3-5;  Shebifv'b  Sale. 

SAN  FBANCISCO. 
!♦  AcoouHTB  aoainbt  Crra,  Axtditino  and  Pathbnt  op.— An  account  audited 
against  the  City  of  San  Francisco,  but  not  paid  at  the  time  the  Gon- 
sohdation  Act  went  into  effect,  need  not  again  be^audited  to  entitle  it  to 
payment.  Knox  v.  Woods,  645. 
2.  Idem. — Salabies  op  T'saghebs. — The  salaries  of  teachers,  under  the  Con- 
solidation Act,  should  be  paid  in  the  same  manner  as  other  claims  against 
the  treasury.    Id. 

See  Land,  9-17,  19-22,  37-39. 

gCHEDULE. 

Bee  InsoIiTEngt,  2. 

8EGBEGATI0N. 
SeoXAND,  23,  24;  SaiiE,  ^14. 

SET-OFF. 
See  EnscrMXNT,  1;  Land,  16,  32. 

SHEBIFF. 
L  Bhebipp— When  Ex-Shbbipp  ix>  Execute  Pbocess. — On  tho  election  of  a 
liew  sheriff,  theYormer  sheriff  must  complete  the  execution  of  all  final 
process  which  he  had  begun  to  execute  before  the  expiration  of  his  term 
of  office.    People  ex  rel.  Vunn  ▼.  Boring,  406. 

2.  Idem. — Authobitt  Constbued. — The  authority  to  sell  land,  conferred  by 
a  writ  thus  in  his  hands,  cazries  with  it  authority  to  execute  all  the  in- 
struments required  by  law,  to  the  completion  of  the  sale,  viz:  a  cer- 
tificate, and  in  case  of  no  redemption,  a  conveyance,  to  the  purchaser. 
Id. 

3.  Idem.— Kemedy  cf  Fubohaseb  at  Sale.— Where  the  ex-sheriff,  who  made 
the  sale  of  land  under  a  writ  partially  executed  by  him  while  in  office, 
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dies  before  execatiiig  a  conveyance,  tfal  law  having  failed  to  provide  for 
the  completion  of  the  execution  in  such  a  case,  the  only  remedy  left  to 
the  parchaser,  is  to  apply  to  the  Gonrt  for  the  appointmen!  of  a  com- 
missioner or  master  to  execute  the  conveyance,  id. 
4.  Idem. — Who  icay  mizb  Dkkd. — Independent  of  statute,  the  Court,  by 
virtue  of  its  original  jurisdiction,  has  authority  to  appoint  a  suitable 
person  to  make  and  deliver  the  deed,  in  the  enforcement  of  its  judg- 
ment, and  that  its  final  process  may  be  completely  executed.  Id. 
See  ATCiLomcBfrr,  4,  8,  12;  Exeoution,  3;  Statute,  1,  2;  Taxes,  1. 

SHERIFF'S  SALE. 
1...  Execution  Sale — ^Belief  of  Pubghaseb. — ^Where  a  party  purchased 
real  estate  at  an  execution  sale,  upon  the  faith  of  the  representations  of 
the  judgment  creditor,  that  hia  judgment  was  the  first  on  the  |>roptrty, 
when,  in  fact,  there  were  prior  incumbrances  on  it  of  more  than  its  value: 
Hdd,  that  the  purchaser  should  be  relieved,  and  the  judgment  creditor 
should  be  estopped  from  claiming  an  advantage  resulting  from  his  own 
misrepresentations.     Webster  v.  Havoorth^  21. 

2.  Idem. — It  makes  no  difference  whether  the  misrepresentations  were 
made  willfully  or  ignorantly,  or  that  the  action  against  the  purchaser  was 
brought  in  the  name  of  the  sheriflf.    Id. 

3.  Idem. — Caveat  IBmftob. — Ordinarily,  the  maxim  of  Caveat  emptor  ap- 
plies to  judicial  sales,  but  it  has  many  limitations  and  exceptions.    Id. 

4..  Execution  Sale— TJndeb  Void  Judgment. — A  sale  under  a  void  judg- 
ment, passes  no  title.  If  the  judgment  is  merely  voidable,  the  salo  is 
good.    Oray  v.  Havoea,  562. 

See  Execution;  Land,  13, 14;  Shxbut,  1-4. 

SHIPS  AND  SHPPING. 

1.  MoBTaAQE  ON  VESSEL,  NoTioE  OF.— Where  A.,  the  owner  of  a  sea-going 
ve88cl,  executes  to  B.  a  mortgage  thereon,  which  is  recorded  in  the  cus- 
tom-house of  her  home  port,  B.  commences  suit  to  foreclose  the  mort- 
gage, and  makes  G.  a  party  defendant  thereto,  on  the  ground  that  he  has 
purchased  the  vessel,  subject  to  the  lien  of  plaintifTs  mortgage;  C,  in 
his  defense,  avers  that  the  mortgage  was  void  under  our  Statute  of 
Frauds,  and  that  he  now  held  the  vessel  discharged  from  the  same:  lield, 
that  the  mortgage  was  a  valid  lien,  and  that  the  record  of  the  mortgage 
was  sufficient  notice  thereof  to  0.    Mitchell  v.  Steelntan,  363. 

2.  CoMMEBOE— PowKB  OF  GoNOBESS,  WHEN  EXCLUSIVE. — The  power  of  Gon- 
gress  to  regulate  commerce,  is  exclusive,  when  exercised.  The  Act  of 
Gongress  of  July  29th,  1850,  authorizing  mortgages  of  this  kind  to  be 
recorded,  and  making  the  record  thereof  notice  to  third  parties,  being  in 
conflict  with  our  Statute  of  Frauds,  the  latter  must  yield.    Id. 

3.  MoBTOAOB — Statute  of  Fbauds. — ^Where  notice  of  a  mortgage  is  had  by 
a  subsequent  purchaser  or  mortgagor,  he  is  not  protected  by  our  Statute 
of  Frauds.    Id. 

4.  Mastsb,  when  mat  Sell  ob  Pledge  Vessel. — ^In  order  to  authorize  the 
captain  of  a  vessel  to  pledge  or  sell  the  property  of  his  owners  for  neces- 
saries, certain  facts  must  be  established:  The  vessel  must  be  in  a  foreign 
port ;  the  voyage  must  be  unfinished ;  the  pledge  or  sale  must  be  indis- 
pensable to  enable  the  ship  to  complete  her  voyage.  Margiou  v.  Piochej 
622. 

.   See  Vessels. 

STAKE  DEGISIS. 
See  Land,  18. 

STATE  GOUBT. 
See  Injunction. 

STATE  LANDS, 
See  Land.  20. 
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STATEMENT.  ^ 

See  FzNDiNae,  4;  Injitnohon. 

STATUTE. 

1.  Statute— Effect  of  Bepbauno  Act. — ^Where  a  general  repealing  Stat- 
ute is  passed,  and  on  the  next  day  a  supplementary  Act  is  passed,  ex- 
cepting certain  comities  from  the  operation  of  the  repeal,  to  a  certain  ex- 
tent: Held,  that  the  case  vas  a  special  one,  and  there  being  no  doubt  of 
the  true  intention  of  the  Legislature,  the  supplemental  Act  must  be  re- 
garded as  a  part  of  the  repealing  Act,  and  must  be  given  the  same  effect 
as  if  passed  on  the  same  day.    Maniove  v.  White,  876. 

a.  Idem. — So  held,  in  the  construction  of  the  Act  of  April  29,  1857,  repeal- 
ing the  then  existing  law  concerning  ex-sheriffs,  as  tax  collectors,  and 
requiring  them  to  turn  over  the  assessment  rolls  to  their  successors, 
taken  in  connection  with  the  Act  of  April  30th,  excepting  certain  coun- 
ties from  the  operation  of  the  repealing  law  of  the  day  previous.    Id, 

8*  GoNsnTDTioNAL  Law — ^Retxtbn  of  Bilii  bt  Goyesnob. — ^The  Constitu- 
tion provides  that  if  anjr  bill  presented  to  the  Governor  (having  passed 
both  houses  of  the  Legislatture)  shall  not  be  returned  within  ten  days 
after  it  shall  have  been  presented  to  him,  Sundays  excepted,  the  same 
shall  become  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the  Leg- 
islature, by  adjournment,  prevent  such  return.    Price  v.  Whitman^  412. 

4.  Constitution — ^Litebaii  Obiticism. — The  decision  in  the  People  ex  rel. 
Hepburn  v.  Whiimanf  was  predicated  upon  an  error  in  the  printed  copy  of 
the  Constitution,  the  word  "Sunday"  being  there  used  in  the  singular. 
Id. 

5«  Idem. — Betdbn  of  Bill  bt  (Jovbbnob. — nie  ten  days  given  by  the  Con- 
stitution must  be  computed  bv  excluding  the  day  on  which  the  bill  is 
presented  to  the  Governor.    la, 

6.  Idem.— Computation  of  Time.— Where  it  is  necessarv  to  give  effect  to 
contracts  and  carry  out  the  intention  of  parties,  the  nrst  day  is,  by  the 
Courts,  included,  or  excluded,  as  the  case  requires,  there  appearing  to 
be  no  uniform  rule  on  the  subject;  but  when  a  time  for  deliberation  is 
allowed,  the  exclusive  rule  should  be  adopted.  Id. 
See  FoBciBLE  Entbt  and  Detainee,  1;  Insolvenct,  1;  Jubtioe  of  the  Feaoe» 
2;  MoBTaAOB,  6;  Ofviob  and  Offioeb,  7;  Beplevin,  1;  Bbvenue. 

STATUTE  OP  FRAUDS. 
See  CoNBiONOB  and  Conbionee,  1-6;  Justice  of  tbe  Fbaos,  3. 

SUMMONS. 
See  AoBHOZ,  18, 19;  Judgment,  6,  9;  Fbaczioe,  6. 

BUPEBVISORS. 
See  Cebteobabi. 

SUBETT. 
Seo  Abbebt  and  Bail,  1,  2;  Bond,  1,  2,  3;  Judgment,  1. 2,  3;  Bbflevin,  1-3. 

TAXES. 
Aoent  Estopped  to  Deht  Bight  of  Pbinoipal.— Where  the  sheriff,  as  ex 
cffido  tax-collector,  received  taxes,  and  afterwards,  on  being  sued  there- 
for, denied  the  right  of  the  county  to  recover  the  same  from  him,  be- 
cause the  same  had  been  illegally  levied  by  the  Court  of  Sesbions  : 
Heldy  that  although  the  Court  of  Sessions  had  no  power  to  levy  taxes, 
yet  the  defendant,  bein^  the  agent  or  trustee  of  the  county,  was  estop- 
ped from  denying  the  right  of  the  county  to  recover.  FUicer  Co.  v.  Adin^ 
303. 

See  Land,  23,  24. 

TENANT-IN-COMMON. 
Tenant-in-Common,  Poweb  to  Alienate.— a  tenant-in-comuun  of  a  chattel. 
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cannot  diRpose  o£  anything  more  than  his  own  intexest  therein.    People 
V.  MarshaU,  61  " 

See  Watkb  Bight,  1. 

TIME. 
See-  BTATUTSr  5. 

TITLE. 
See  Lahd. 

TOBT. 
See  Pabtus,  1,  2,  3. 

TBANSCBIPT. 
Bee  Appeal,  13« 

TBESPASS. 
See  Cbiminal  Law,  11, 12, 

TBIAL. 

Seo  Cbikseal  Law,  9, 10,  26,  27;  EQarrr,  3;  Eyidsnoi,  21;  Hoxebskaix  17; 

SAI.B  7,  8. 

UNDEBTAKING. 
Bee  Appeal,  1-A;  Bom);  Bepletin,  1^2,  8. 

VENt)ITIONI  EXPONAS. 
See  ExECTTTioN,  2, 

VENDOB  AND  VENDEE. 
See  Land,  25-36;  Sale. 

VENDOB'S  LIEN. 
See  Laitd,  27,  28. 

VEBDICT. 
See  AoBNCT,  15;  Appeal,  15;  Equttt,  2;  New  Tbiai^  3. 

VESSELS. 
L  Lien  on  Boats  and  Vesseia,  when  it  Attaches. — In  actions  against 
boats  and  vessels,  under  the  Statute,  the  lien  attaches  only  when  service 
is  had  in  the  suit.    Fisher  v.  White,  418. 
2.  Idkm.— It  was  not  the  intention  of  the  Legislature  to  make  the  Uon  at- 
tach when  the  liability  was  incurred.    Id. 

See  Contbact,  11-13;  Ship  and  Shippino. 

•    VETO. 
See  Statuti^,  3,  4,  5,  6. 

WATEB  BIGHT. 
L  Action  fob  Ditebsion  of  Watbb. — Actions  for  the  diversion  of  waters 
of  ditches,  are  in  the  nature  of  actions  for  the  abatement  of  nuisances, 
and  may  be  maintained  by  tenants-in-common  in  a  joint  action.    Farke 
v.  KWiam,  77. 

2.  Wateb  Bights,  Diligenoe  Bequisite. — ^The  line  upon  which  a  ditch  is 
actually  intended  to  be  dug,  should  be  run  within  a  reasonable  time  after 
the  line  of  preliminary  survey  has  been  run,  in  order  to  make  the  right 
of  the  ditch-owners  date  back  to  the  survey.  What  is  a  reasonable 
time  muKt  depeud  upon  the  circumstances  of  the  case.    Id. 

3.  Idem. — Estoppel. — Where  a  party  stands  by  and  sees  a  ditch-owner  ap- 
propriate the  water  of  a  creek  to  his  own  use,  at  a  great  expense,  and 
does  not  inform  him  of  his  claim  to  the  waters,  he  and  his  vendees 
are  estopped  from  afterwards  claiming  the  water.    Id. 
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4.  Nuisance,  what  13. — ^To  torn  aside  a  nseful  element  from  premises  is  as 
much  a  nuiaance  as  to  turn  upon  them  a  destructive  element.    Id, 

5.  Idem. — Dftches,  when  Nuisancbs. — A  ditch,  to  carry  off  water  right-, 
fully  flowing  to  a  mining-claim,  is  as  much  a  nuisance  as  a  dam  to  flood 
it.    Id. 

6.  Wateb  Eights,  from  Possession  of  Land. — Possession  of  public  land 
gives  the  right  to  the  use  of  water  flowing  through  it  for  natural  wants, 
but  does  not  confer  the  right  to  divert  it,  and  prevent  its  running  upon 
the  adjoining  land  of  another  who  has  taken  the  same  up  subsequently, 
but  before  the  attempt  to  change  the  course  of  the  water.  CrandcUl  v. 
Wodds,  136. 

7.  Land — Hiohts  undeb  Possession  of. — Possession  of  public  land  carries 
with  it  the  privileges  and  incidents  of  ownership  against  every  one  but 
the  government,  subject  only  to  rights  antecedently  acquired.    Id, 

8.  Idem. — Pbiobtty  of  Right. — Aa  between  two  locators  of  public  land, 
the  rule,  qui  prior  est  in  tempore,  potior  est  in  jure,  must  always  apply. 
Id, 

9.  Wateb  Eights,  by  Pbebcbiption. — Eights  to  the  use  of  water  become 
flxed  after  Ave  years'  adverse  enjoyment  of  the  same.    Id, 

10.  Wateb  Eights,  Evidence  of  Possession. — A  notice  of  intention  to  ap- 
propriate the  waters  of  a  certain  stream  is  evidence  of  posses&ion,  but  of 
itself,  alone,  is  not  sufficient.  Taken  with  other  acts,  it  amounts  to 
sufficient  evidence.     Thompson  v.  Zee,  276. 

11.  Wateb  Eights— Fibst  Appropbiatob. — The  first  appropriator  of  water 
for  mining  purposes,  is  entitled  to  have  the  water  flow,  without  material 
interruption,  in  its  natural  xshannel.  Bear  River  and  Auburn  W,  d:  M, 
Co,  V.  New  York  Min,  Co,,  327. 

12.  Idem. — He  is  entitled  to  the  water  so  undiminished  in  quantity  as  to 
leave  sufficient  to  fill  his  canal  or  ditch,  as  it  existed  at  the  time  of  sub- 
sequent appropriations  of  the  stream  above  him.    Id. 

13.  Idem. — Detebiobation  of  Wateb.— But  as  to  the  deterioration  in  the 
quality  of  the  water,  by  reason  of  being  used  for  mining  purposes,  be- 
fore it  reaches  the  ditch  of  the  prior  locator,  it  must  be  deemed  damnum 
obsque  injuria.    Id. 

14.  Idem — Any  other  rule  would  involve  an  absolute  prohibition  of  the  trse 
of  all  the  water  of  a  stream  above  any  ditch  supplied  by  it,  in  order  to 
preserve  the  quality  of  a  small  portion  taken  therefrom.    Id. 

15.  Wateb  Eights— Fibst  Appbofbiatob. — The  right  of  the  first  appropria- 
tor of  water  is  equally  protected  from  damage  occasioned  by  subsequent 
loc^rs  above  him,  as  well  a3  below.    Eiil  v.  King,  336. 

.,  16.  Pleadings— Sufficiency  of  Complaint  fob  Injunction. — A  complaint 

^  alleging  that  plaintifTs  had,  for  a  long  time,  conveyed  water  from  a 

^  stream  for  mimng  purposes,  by  means  of  a  ditch,  and  had  thus  acquired 

a  prior  right  to  the  enjoyment  and  use  of  the  water,  and  were  in  the 

'^  peaceable  possession  thereof,  when  defendants  wron^ully  diverted  the 

same,  and  deprived  plaintiffs  thereof,  and  were  continuing  so  to  do,  is 

sufficient  to  maintain  a  prayer  for  an  injunction.     Tuolumne  Water  Co, 

V.  Chapman,  392. 

17.  Idem.—Immatebial  Allegations.— The  allegation  in  the  complaint,  that 

defendants  wrongfully  claim  some  pretended  and  fictitious  right  to  the 

use  of  the  water,  does  not  prejudice  the  right  of  the  plaintiffs  to  the  in- 

i' unction. .  Id, 
Nuisance— DivBBsiON  of  Wateb-Ooubsb. — ^The  diversion  of  a  water- 
si'  course  is  a  private  nuisance.    Id. 

'^  19.  Idem.— Equitable  Eelief.— No  equitable  remedy  can  be  had  for  a  mere 

past  diversion  of  a  wat-er-course;  but  when  the  injury  is  continuing, 
18  relief  may  appropriately  be  sought  in  equity.    Id, 

^  20.  Injunction,  when  Allowed. — Ihere  is  no  occasion  that  the  plaintiff 

^  should  first  establish  his  title  at  law,  before  he  can  obtain  the  injuno- 

^  tion,  when  the  averment  of  his  right  in  the  complaint  is  admitted  by  de- 

murrer.   Id 
f  21.  Wateb  Eights— Fibst  Appbofbiatob. — ^Where  the  defendants  had  con- 

il  structed  a  ditch  for  mining  purposes,  and  the  plaintiffs  had  subsequently 

s  constructed  another,  taking  its  water  from  the  same  stream,  and  brought 
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Bnit  for  damages  sastained  by  reason  of  an  enlargement  of  defendant's 
ditch,  made  after  the  commeuoement  of  plaintiffH*  ditch,  causing  a  diver- 
'  sion  of  a  greater  quautity  of  water;  and  praying  for  an  injunction :  Held, 
that  defendants  are  not  Umited  to  the  quantity  of  water  turned  into  their 
ditoh  in  the  first  instance,  unless  by  the  general  plan,  size,  and  grade,  of 
the  ditch,  it  was  not  capable  of  carrying  more  water  than  was  then 
diverted.     WhUe  ▼.  Todd's  Vol,  Water  Co.,  443. 

22.  Idku. — ^Tm  tob  CoNSTRnonoN  of  Ditoh. — If,  by  reason  of  obstmctiouB 
in  the  ditch,  or  irregularity  in  the  grade  at  the  time,  it  was  not  capable 
of  diverting  as  much  water  as  its  general  size  would  indicate,  the  de^ 
fendants  would  have  a  reasonable  time  to  adjust  the  grade  and  remove 
such  obstructions,  and  then  fill  the  ditch  to  its  capacity.    Id. 

23.  Idem. — But  if  they  continued  to  divert  onlv  the  original  miantity  of 
water  long  enough  to  indicate  that  they  only  intended  to  diyert  that 
amount,  or  failed  for  an  iinreasonable  length  of  time  to  remove  the 
obstructions  or  adjust  the  grade,  they  would  be  limited  to  the  amount 
thus  diverted,  and  plaintiffs  would  be  entitled  to  the  residue.    Id. 

8ee  Plsaszng,  2,  3. 

WILL. 
See  Husband  Ain>  Wqs,  1,  2, 

WITNESS. 
See  Gbzmzmaii  Law,  26,  27,  31;  EviDENcaB,  6-13. 

WRIT. 
Bee  AsFiAL,  10;  Attaghmsnt;  ExxcnnoN;.  Ivauvanaa^ 

WBIT  OF  EBBOIL 
See  AppsAXi,  10. 
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